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* Cholmley v. Attorney General, vi. 332 
Earl of Clanrickard v. Bourke, li. - 16 
» — v. Hamilton, V. 547 
Clavering v. Clavering, 1. 142 
* Clay v. Smythe, vi. 395 
Vol. VII. 


| 


Pol. Page 
* Clerk v. Moore, & 069 
v. Ward, % i. 137 
* Cloſe v. Roſs, iii. 473 
Coggs v. Ball, i. 296 
* Cojamaul v. Verelſt, vii. 192 
Cole v. Rawlinſon, i. 108 
* Collins v. Sawrey, Vi. 459 
* Commons v. Marſhall, Vii. 114 
* Connor v. Crofton, vi. 409 
* Conway v. Bateman, 1 
— v. Shrimpton, i. 309 
Cooke v. Bunker, 1. 199 
0 v. Smee, iv. 537 
Coote v. Mammon, ii. 596 
* Cotter v. Earl of Barrymore, iv. 80 
* Copley v. Healey, vii. 500 
* Coulter v. Macknair, vi. 588 
* City of Coventry v. Attorney Ge- 
neral | li. 236 
Cowper v. Brereton, ii. 535 
* Cox v. Yateman, — YT 
* Crathorne v. Taylor, i. 514 
Crawford v. Andre, vi. 444 
* Crang v. Adams, vii. 404 
* Crefwell v. Cheſlyn, vi. 1 
Creſwick v. Rochfort, ii. 296 
Criſp v. Mickleburgh, i. 278 
— . Lant, ii. 211 
* Crofton v. Connor, vi. 409 
* Crofts v. Attorney General, i. 222 
Crookſhanks v. Turner, ii. 518 
* Crofle v. Moore, 7 
* Cue v. Woodley, Y. 230 
* Cuſack v. Bulkley, ti. 128 
6 —_ D. Cuſack, Fi 470 
* v. Gilbert, vi. 565 
Cuthbertſon v. Pilkington, 1. 337 
D. 
* Daly v. French, | i. 514 
v Lynch, | i. 538 
Dally v. Silly, l 74 
* Dalzell v. Lynch, | 111. 497 
* Daniel v. Hawtrey, v. $13 
Danzon v. Trott, lll. 449 
Darbiſon v. Beaumont. 1 
Darby v. Noke, iii. 290 
Darley v. Langworthy, vii. 177 
Davie v. Hooper, 1 


b 


2 3 
— —ꝛ—„—- * - 
N 8 - 


FFP ͤ— 1 REIN 


r 


r 


616 ——_— ty — 


—_— — — 


: n <, _ "Ong 45 — & 197 
— 2 ————— — 


F 


Davys v. Howard, 
* Dawes v. Kealey, 
Dawſonne v. Franklyn, 


* De Ghettoff v. London Aſſurance, iii. 


De Gols v. Ward, 

Delane v. Delane, 

* Delany v. Teniſon, 
Dempſey v. Montgomery, 
Deniſton v. Lord Forbes 
Duke of Devonſhire v. Fane, 
* Dickenſon v. Blake, 

* Digby v. Hall, 

Dillon v. Lady Mount Caſhell, 
* Dixon v. Anneſley, 

* Dobbyn v. Barker 
Dockſey v. Dockſey, 

* Doev, Salt, 

Dodwell v. Ormſby, 

* Dolman v. Smith, 

* Donaldſon v. Beckett, 

* Dormer v. Harriſon, 

* Downes v. Revell, 
Draycott v. Talbot, 

* Drogheda v. Pippard, 

* Drury v. Earl of Buckingham, 
* City of Dublin v. Vernon, 


Dublin, 


Dean and Chapter of D v. the 


King, 
Lord Dunſany v. Plunkett, 


* 


v. Shaw, 
Dupleſſis v. Attorney General, 
Biſhop of Durham v. Liddell, 


| Archbiſhop of Dublin, v. Harriſon, i. 
Dean of Dublin, v. Archbiſhop of 
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E A K 
HE ARD and DETERMINED 


IN THE 


HighCourtofParliament. 


Ann Salter, ſpinſter, NN EN! Appellant. 
Francis Hite, and others, > Reſpondents. 
1ſt March 1773. 


11 ICHAEL SALTER ASHE, the validity of whoſe will 
was the ſubject of the preſent conteſt, was, for the great- 
eſt part of his life, in very indigent and neceſſitous cir- 
cumſtances; exerciſing the buſineſs of an apothecary at Crediton, 
in the county of Devon, under his original name of Michael Sal- 
ter; but deriving from thence ſcarcely ſufficient to ſupply him 
with the common neceſſaries of life. In this ſituation he con- 
tinued until a very few years before his death, receiving, and in- 


deed chiefly depending upon the bounty of his friends and ac- 


quaintance, for the ſupport of himſelf and family; particularly 


Caſe 1. 


of the reſpondent Hite, who, for a courſe of many years, very 


liberally ſupplied him with victuals, drink, apparel and money; 


of which Mr. Salter always entertained a very grateful remem- 


brance, and frequently declared his reſolution to make a recom- 


pence for theſe kindneſſes to Mr. Hite, or to his family, if ever 


it ſhould be in his power, 


WAL. 7-7 po low 


ͤ8—ä— ꝓ—Eꝑ— — — 


1773. 


Caſes in Parliament. 
About the year 1763, one Henry Aſhe, a relation of Salter's 


died, upon whoſe death he came into the poſſeſſion of an eſtate 


of about 300 J. a year, and aſſumed the ſurname of Aſhe; but 
ſtill retaining a grateful ſenſe of his many former obligations to 
Mr. Hite, he from this time conſtantly employed him as his at- 
torney, and conſulted him upon every material tranſaction of his 
life, ſave only as to the diſpoſition which he meant to make of 


his fortune after his death ; and which he might probably think 


it improper to employ, or adviſe with Mr. Hite about, as he 
intended that Hite and his family ſhould, in a certain degree, be 
benefited by that diſpoſition ; for he uſed every imaginable pre- 
caution, to conceal the contents of his will, from the knowledge 
of all thoſe who were to be intereſted therein; and yet was de- 
termined to make ſuch a diſpoſition of his fortune, as might rea- 
ſonably ſatisfy the expectations of thoſe, whom he conſidered as 
objects of his attention, either from nature, affection or gra- 
titude. 


He. accordingly employed one Matthew Andrew Paul an at- 
torney of credit and character at Exeter, to prepare his will; 
which bore date the 31ſt of July 1766, and was executed 
by the teſtator at the Turk's Head, an inn at Exeter, about a 
week afterwards, in the preſence of Mr. Paul, Fofras Salter, a 
brother-in-law of the teſtator, and one Elizabeth Caunter, an 
intimate acquaintance and neighbour of the teſtator's at Crediton, 
and theſe three were the ſubſcribing witneſſes to his will. 


By this will, the teſtator, in the firſt place, provided for 
his wife in theſe words: vis. I give unto my beloved wife 
* Hannah Salter Aſhe, one annuity or yearly rent charge of 
80 J. to be iſſuing and payable quarterly, out of all that my 
e manor and all thoſe my meſſuages, bartons, farms, lands, te- 
e nements, hereditaments and premiſes, with their appurtenances, 
„ ſituate in the pariſh of Sow7on, otherwiſe Clit Fomiſon, in the 
«« ſaid county; which ſaid annuity I compute, and declare to be 
„more than the third part of the clear net produce and income 
of all my ſaid lands and eſtates; and which I hereby intend, - 
4 will and declare, ſhall be in full ſatisſaction of all her dower 
* and thirds, which ſhe may hereafter claim to have after my de- 
s ceaſe, out of my ſaid manor, lands and eſtates aforeſaid, or other 


* my lands and eſtates whereof I ſhall die ſeiſed; and which 
* ſaid 
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* ſaid annuity I will and declare to be a ſufficient maintenance 
for her; and more fo, in that I had no portion or fortune 
«© with her.“ The teſtator then proceeded to give to his wife, 


and to his ſiſter Ann Salter the appellant, all his houſehold 


goods and furniture equally between them; on condition that 
his wife ſhould, within fix months after his death, execute a 


releaſe of her dower to his truſtees afternamed : But in caſe ſhe , 


refuſed to do ſo, then the teſtator revoked that bequeſt, and gave 


his ſaid houſehold goods and furniture to his truſtees and exe- 


cutors, in order that they might fell the ſame, and apply the 
money ariſing therefrom towards payment of his debts, legacies 
and funeral expences. The teſtator then made proviſion for his 
other relations, by giving them annuities for life, chargeable 
upon his real eſtates; namely, to his couſin the reſpondent William 
Salter, an annuity of 50 J. immediately, and another annuity of 
401. after the death of the teſtator's wife, and upon the contin- 
gency of his ſiſter Anne Salter's being then living; to Mary the 
daughter of the ſaid William Salter, an annuity of 20/7. to com- 
mence after the death of her father; to his couſin the reſpon- 
dent Margaret Salter, an annuity of 20/. immediately; and to 
his couſin Elizabeth Williams, a legacy of 20/. And after giving 
ſeveral ſmall legacies to his acquaintance and ſervants, the teſtator 
gave to the reſpondent Francis Hite, a legacy of 3507. in the 
following words: viz. ©* Allo I give to Francis Hite of Crediton 
« aforeſaid, Gent. the ſum of 350 J. of lawful money of Great 
«© Britain, who hath been a particular friend unto me for many 
«« years paſt, and from whom I have had and received many valuable 
*« aſſiſtances during the time of my adverſity, and before my pre- 
«*« ſent eſtate and fortune deſcended unto me by the death of 
«« Henry Aſbe, Eſq; and ſince; I do acknowledge and declare 
his true and juſt performance of the tranſactions of my affairs, 
e for which no ample compenſation hath been made him; and I 
* give unto the ſaid Francis Hite the ſaid 3 50 J. over and beyond 
„% the monies he hath already received of me: And which ſaid 
% ſum I do hereby will and declare, is by me meant and intended 
« to be in full of all his demands on me, or my eſtate and 
«« effects, for his tranſactions as aforeſaid.” The teſtator then 
proceeded to diſpoſe of his real eſtates; and after deviſing a part 
of them to the reſpondent 7% Partridge the younger, for a 
term of 200 years, as an auxiliary fund to his perſonal eſtate, for 


the payment of his debts, legacies and funeral expences, he gave 


the 
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the whole of ſuch real eſtates to the reſpondents John Partridge 
the elder, and Samuel Mare, to the uſe of his ſiſter Ann Salter the 
appellant, for her natural life; remainder to the firſt and other 
ſons of her body ſucceſſively in tail male; remainder to the re- 
ſpondent Hannah Salter Aſhe, the teſtator's wife, for her natural 
life; and after her deceaſe, to remain to her iſſue in tail, in ſuch 
manner as he had limited the ſame to his ſaid ſiſter Ann Salter, 
with remainder to the reſpondent Margaret Salter, in the ſame 
manner; and for default of ſuch iſſue, then the teſtator deviſed 
all his ſaid eſtates to the reſpondent Jane Ramſey, daughter of 
the reſpondent Francis Hite, (by her then name and deſcription of 


' Fane Byrdall of Crediton aforeſaid, widow of Jobn Byrdall late of 


St. Mary Church in the ſame county, ſurgeon, deceaſed) and to 
the heirs of her body ; with remainder to the ſaid Fane Byraall, 
her heirs and aſſigns for ever. Then followed a proviſo, where- 
by the teſtator declared his will to be, that his truſtees, after 
payment of the ſaid ſeveral annuities, ſhould receive and take all 
the overplus rents and profits of his eſtates, and pay the ſame 
into the hands of his ſaid ſiſter Ann Salter, ſhe being but of a 
moderate underſtanding, at four equal quarterly payments; and 
that the ſame ſhould not be paid to any other perſon or perſons, 
who might claim the ſame by virtue of any. bargain, ſale or 
aſſignment from her, nor into the hands of any perſon or per- 
ſons whom ſhe might happen to marry, but only into her own 
hands during her life, whether ſhe ſhould be ſole or covert; and 
ſo as that ſuch huſband might not have any thing to do there- 
with. The teſtator then gave the reſidue of his perſonal eſtate 
to the reſpondents John Partridge the elder, and fFohn Par- 
fridge the younger, to be by them diſpoſed of and applied to- 
wards the payment of his debts, legacies, and funeral expences, 
and appointed them executors of his will. 


After this will was executed, it was incloſed and ſealed up in 
an envelope or' cover: And before the teſtator left the inn, he 
was under ſome difficulty what he ſhould do with his will, ex- 
preſſing his fear, that if he ſhould carry it home with him, it 
might come to the knowledge or cuſtody of his wife, which he 


Was anxious to prevent. Whereupon Yeſias Salter his brother- 


in-law, adviſed him to depoſit the will in the hands of one of 


his friends; and accordingly the teſtator, very ſoon afterwards, 


depoſited the fame in the hands of one Suſannah Franks, requeſt- 
2 = | ———_ 
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ing her to lock it up ſafely in her box, till he ſhould call for it 


again; and in caſe of his death, in the mean time, to deliver it 


to the reſpondent ern Partridge the elder. 
It happened, that the teſtator ſurvived all the three ſubſcrib- 


ing witneſſes to his will, and yet it did not appear, that he ever 


paid any regard to that circumſtance ; for he never called upon 
Mrs, Franks for a re-delivery of the will, nor took any other 
notice of it, than by occaſionally declaring to ſome of his parti- 
cular and intimate acquaintance, that he had made a will, or 
(to uſe his own expreſſion) ſettled his mind. 


On the 14th of Auguſt 1967, the teſtator died without iſſue; 


leaving the appellant his only fiſter and heir at law, and the re- 
ſpondent Hannah Salter Aſbe his widow ; and in the courſe of 
that month, Sz/annah Franks, in compliance with the teſtator's 
requeſt, delivered his will to the reſpondent Jobn Partridge the 


elder, without having at any time before parted with ! it out of 
her cuſtody. 


Upon the envelope or cover, in which this will was incloſed, 


were written theſe words, viz. ©* This will not to be opened 


* till three months after the death of Mr. Salter Aſbe. This 


indorſement was of the ſame hand writing with the body 
of the will itſelf; but was inconſiſtent with the teſtator's direc- 
tion in the very beginning of his will, touching the manner of 


his interment; which certainly eſcaped attention at the time of 
writing the indorſement: However, Mr. Partridge, utterly unac- 


quainted with the contents of the will, and governed by the words 
of the indorſement on the envelope, kept it by him till the three 
months from the teſtator's death were nearly expired; and then 


delivered it to his ſon, the reſpondent John Partridge the younger, 
directing him to carry it to the reſpondent Francis Hite, who 


he knew was the attorney and intimate acquaintance and friend 


of the family. As ſoon as John Partridge came to Mr. Hite's 
houſe, and before he delivered the parcel to him, he thought 


proper to ſend a meſſage to Mrs. Aſbe, the teſtator's widow, in- 
forming her, that he had ſomething which he believed belonged 
to the family, and defiring to know whether he ſhould wait on 


her, or whether ſhe would come to him; to which meſſage Mrs. 


Aſhe returned for anſwer, that ſhe would ſoon be at Mr. Hite 8 
houſe, 
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Accordingly, in about a quarter of an hour afterwards, Mrs. Aſbe, 
together with her couſin the reſpondent William Salter, and her 
ſiſter-in-law Ann Salter, the appellant, came to the houſe of the 
reſpondent Francis Hite ; when, and not before, Mr. Partridge 
junior took the parcel out of his pocket, and delivered it to Mr. 
Hite ; ſaying, that he had received it from his father, the re- 
ſpondent Jabn Partridge the elder, and imagined it to be the will 
of Mr. Michael Salter Aſhe ; and being then about to leave the 
room, Mrs. Afbe deſired him to ſtay and hear the will read; 
ſaying, it was very likely there was ſome thing in it which con- 
cerned him, or his father, becauſe he had the keeping of it. 
Mr. Hite then proceeded, at the requeſt of Mrs. Aſbe to open 
the will, and read it; but before he had gone far in ſuch read- 
ing, he was interrupted by Mrs. Aſbe, who flew into a violent 
paſſion, denying it to be her huſband's will, or that the ſigna- 
ture thereunto ſet was of his handwriting ; and after behaving 
in an outrageous manner for near half an hour, ſhe left Mr. Hite's 


houſe, and the will in his cuſtody. 


On the 14th of January 1768, the reſpondents Francis Hite 
and Jaue Ramſey (by her then name of Fane Byrdall) exhibited 
their bill in the Court of Chancery, againſt the appellant, as the 


teſtator's heir at law, and alſo againſt the other reſpondents, pray- 


ing, that the teſtator's will might be eſtabliſhed, and the ſeveral 


truſts thereof performed and carried into execution. 


But before any of the defendants had anſwered this bill, viz. 
on the 18th of April 1768, the appellant filed her croſs bill 
againſt the reſpondents ; praying, that an iſſue at law might be di- 
rected, to try the validity of the will. 


Thele cauſes being at iſſue, and ſeveral witneſſes having been 
examined on both ſides, came on to be heard on the gth of 
July 1770 before the Maſter of the rolls; when his Honour was 

d to order, that the parties ſhould proceed to a trial at law, 
at the then next Zext aſſizes to be holden for the county of Devon, 
on the following iſſue, deviſavit vel non? and the conſideration of 


coſts, and all further directions, were reſerved until after ſuch 
trial ſhould be had, 


This iſſue was accordingly tried at the Lent aſſizes 1771, and 


a ſpecial jury was ſtruck and ſummoned on that occaſion, at the 
inſtance 
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inſtance of the appellant, but only three of the ſpecial jurymen 
being then preſent, the Court, as is uſual in the like caſes, or- 
dered the panel to be compleated by taleſmen. And during the 
courſe of this trial, which laſted fourteen hours, a great number 

of witneſſes were examined both for and againſt the will, who 
ſpoke nearly to the ſame effect, as they had before depoſed to, 
upon their examination in the Court of Chancery | 


The ſubſtance of the evidence, attempted to be given againſt 
the will, was, 1ſt, Certain declarations, alledged to have been 
made by the teſtator ſubſequent to the date of his will, and down 
to very near the time of his death, that he had made no will, 
but intended to make one ſo ſoon as he could ſettle his accounts 
with the reſpondent Francis Hite. 2d, That the teſtator's name, 
and the names of the witneſſes, Matthew Andrew Paul, Jaſiar 
Salter and Elizabeth Caunter, were not like their uſual manner 
of handwriting. 3d, That Mr. Paul had never been employed 
by the teſtator in any of his affairs, nor could any draft of the 
will be found amongſt Mr. Paul's papers, neither was there any 
entry in his books, of any charge made againſt, or ſum of money 
received from the teſtator for making his will. 4th, That the 
will itſelf was not of the handwriting of Mr. Paul, or any of 
his known clerks. And 5th, That the witneſſes Fo/as Salter and 
Elizabeth Caunter were both at their reſpective habitations in 
Crediton, and in a declining and dangerous ſtate of health, at the 
time when the will was ſuppoſed to have been atteſted by them at 


Exeter, which, according to the evidence for the will, was on 
the 6th or _ of Auguſt, 


The evidence adduced in ſupport of the will, was 1ſt, An ap- 
plication made by the teſtator to Mr, Mare, a man of fortune and 
reputation in Crediton, in the month of July, 1766, to permit the 

teſtator to make uſe of his name as a truſtee in his will ; and that 
about a month or five weeks afterwards, the teſtator informed 
Mr. Mare, of his having made that uſe of his name, and ex- 
preſſed his ſatisfaction at having made his will, for that now his 
family would be ſettled. 2d, The poſitive teſtimony of twelve 
witneſſes, to the reſpective hands writing of the teſtator, and 
of the three ſubſcribing witneſſes to his will; and the like teſ- 
timony of nine witneſſes, to the teſtator's ſanity, both before 
and after the date of the will, and home to within a few days of 


his 
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his death. gd, The particular account given by John Vicars, 
the maſter of the Tur s- head Inn at Exeter, of the execution 
of the will in the preſence of all the three witneſſes at his 
houſe; who depoſed, That during Lammas fair, which began 
on Tueſday the 5th, and ended on Thurſday the 7th of Auguft, 
1766, between two and three of the clock in the afternoon, 
(and as he thought the ſecond or third day of the fair,) the teſ- 
tator, together with Mr. Paul and Jeſias Salter, came to the wit- 
neſs's houſe, and aſked for a room to do buſineſs in : That the 
witneſs thereupon ſhewed them up ſtairs into his dining room ; 
and whilſt he was turning up the leaf of the table to accommo- 
date them, he ſaw Mr. Paul take a paper parcel (deſcribing the 
envelope or cover) out of his pocket, and take a parchment out 
of the parcel. That the witneſs then went down ſtairs, and im- 
mediately afterwards Elizabeth Caunter came to the houſe, en- 
quiring whether Mr. Aſhe and Mr. 7o/ias Salter were there ; and 
being anſwered by the witneſs in the affirmative, was by him 


| ſhewn into the ſaid dining room. That ſoon afterwards the bell 
of that room being rung, the witneſs went up and received 


orders to make a tankard of negus ; and that Mr. Paul was then 
reading a parchment writing, which by ſome words that the 


witneſs heard he apprehended to be a will. That the wit- 


neſs after having made the negus carried it up, when he faw 
the teſtator, and the three other perſons, all ſitting at the table, 
and Mr. Paul writing on the back of the parchment. That the 
witneſs after having ſet down the negus immediately left the 
room ; and after ſome ſhort time, was called up again, and or- 
dered to bring a candle, which he accordingly did. That ſoon 
afterwards, Mr. Paul came down ſtairs and went away, and was 
in a little time followed by Elizabeth Caunter, who likewiſe 
went away, That thereupon the witneſs went up into the din- 
ing room, and was deſired by the teſtator and Fefias Salter, to 
drink ſome negus with them, which he did; and then ſaw the 
ſame parcel lie on the table, which being taken up by Je. 
Salter, the witneſs ſaw that it was ſealed; and Jęſas Salter 
holding it in his hand, ſaid, There was the thing which he had 
* ſo long been uneaſy about, and ſo willing to have done; that 
« jt was Michael's will, and that he had now ſettled all things to 
* his mind.” 4th, The teſtimony of two other witneſſes, who 
poſitively ſwore to their having ſeen and converſed with TJofas 


Salter and Elizabeth Caunter, at Exeter, in the beginning 5 
Auguſt, 1766, during the fair; and to their being informed by 


3 them, 
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them, that they had been with the teſtator upon buſineſs con- 
cerning his will; and the teſtimony of two perſons, to ſeeing the 
teſtator and the ſubſcribing witneſſes to his will at the Turk's- 
head, at the time of the ſuppoſed execution of it, as depoſed by 
Fohn Vicars. And th, The concurrent evidence of a great 
number of witnefſes, who all ſwore to the long and particular 
intimacy and friendſhip between the teſtator and the reſpondent 
Hite, and to repeated declarations of the teſtator of his great 
obligations to Mr. Hite, and that he ſhould have ſtarved but for 
his aſſiſtance; and that he was determined to make him fatis- 
faction for the favours he had received, whenever it ſhould be 
in his power. 


Upon this evidence, the jury, after having withdrawn for a 
few minutes, brought in their verdict in favour of the will. 


In conſequence whereof, and of the great contrariety in the evi- 


dence, the appellant, in Eafter Term 1771, applied by motion 
to the Court of Chancery, for a new trial of the former iſſue ; 
and after much argument on both ſides, the Lord Chancellor 
Bathurſt, on the gth of July, 1771, was pleaſed to refuſe the 
motion ; declaring, that both himſelf, and the learned Judge 
who tried the cauſe, were perfectly ſatisfied with the verdict. 


From this order the heir at law appealed, inſiſting, that her title 


as heir at law being clear and inconteſtible, ought to prevail againſt 


the doubtful title of a deviſee, who would alter the courſe of 


deſcent. That Courts of Equity have often directed new trials 


in ſuſpicious caſes, where fraud or forgery is imputed to a will, 


as in the preſent inſtance, and the verdict has not been ſa- 
tisfactory; and a further diſcuſſion has often contributed to 


the ſuppreſſion of fraud, and the furtherance of juſtice. That 


at a ſecond trial of this iſſue, the books of Paul might be pro- 
duced regularly in evidence, the want of which was urged to 
the jury. The evidence adduced on the part of the appellant 
was clear, uniform and conſiſtent; but the reſpondents evidence 
teemed with abſurdities, inconſiſtencies and contradictions: The 


balance of evidence however, clearly preponderated in favour of 


the appellant. The clear and poſitive proof, that Elizabeth 
Caunter was at Crediton during the fair week; the great im- 
probability, or rather impoſſibility of Jeſias Salter's being pre- 
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— ſſent at the Tur#s-head Inn, on the day of the ſuppoſed execu- 


E. Thur'ow. 
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tion of the will; the negative proof that Paul never made the 
will; the ſeveral declarations of Elizabeth Caunter; the internal 
evidence of the will itſelf; and the indorſement on the cover; 
all uniformly concurred in demonſtrating this propoſition, that 
the pretended will was never executed by Michael Salter Aſhe, 
nor drawn by Matthew Andrew Paul, nor atteſted by any of the 
perſons whoſe names were ſet thereto as ſubſcribing witneſſes, 
The only ground on which it was contended that the will ought 
to be eſtabliſhed, was, that otherwiſe ſeveral witneſſes pro- 
duced by the reſpondent Jane Ramſey, muſt be deemed guilty 
of perjury ; but it was equally clear on the other hand, that if 
the will was to be eſtabliſhed, ſeveral witneſſes produced by the 
appellant muſt be deemed guilty of perjury ; it being impoſſi- 
ble, on any ſuppoſition, to reconcile their teſtimony to the 
caſe inſiſted on, and attempted to be proved by the reſpon- 
dents. The reſpondents ought not therefore to prevail, un- 
leſs the circumſtances of the caſe afforded ſome reaſon for 
caſting the imputation of perjury on the witneſſes for the appel- 
lant, rather than on thoſe for the reſpondents ; but this was ſo 
far from being the caſe, that the teſtimony of the former was 
confirmed by a great variety of circumſtances, all of them won- 
derfully concurring with great peculiarity and force to diſprove 
the pretended will; and ſuch indeed were theſe circumſtances, 
that it was ſcarce poſſible to believe this will to be genuine, 
without believing facts to have exiſted in the preſent caſe, which 
never before exiſted in any human tranſaction. The facts given 
in evidence during the courſe of this trial, were exceedingly com- 
plicated, numerous, and inconſiſtent with each other; and the 
diſcuſſion of them was only proper for gentlemen, whoſe im- 
proved education and ſuperior knowledge, qualify them for de- 
termining on matters of extreme intricacy and difficulty. But at 
the trial, only three ſpecial jurymen were ſworn ; ſo that this 
cauſe had not received the moſt ſatisfaftory trial of which it was 
capable, and which it was the deſire of the appellant in pray- 
ing, and of the Court in granting a ſpecial jury, that it ſhould 
receive. It was therefore hoped, that the order complained of 
would be reverſed, and a new trial granted. 


On the other ſide it was contended, that the application for a 


new trial, could not be ſupported on wy of the grounds, on 
| which 
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which Courts of Equity have uſually granted new trials. No 
new evidence having been diſcovered or expected, which was not, 
or could not have been made uſe of on the former trial. No 
charge of partiality brought againſt the jurors impannelled on that 
trial. No imputation thrown on the conduct of the learned 
Judge who tried the cauſe. Nor any pretence made, that the 
conſcience of the Court by whom the iſſue was directed, and 
for whoſe information all ſuch iſſues are directed, remained un- 
ſatisfied. That this was not the caſe of a diſinherited heir at 
law; nor of a will made for the benefit of ſtrangers, in prefer- 
ence to a man's own family and kindred ; nor did there appear 
any circumſtances of fraud, impoſition, or ſurpriſe upon the 
teſtator, about the making or executing his will. That the ap- 
pellant, by praying an ifſue to try the validity of this will, was 
and ought to be concluded by the verdict, which had been found 


on that iſſue. For ſhould a new trial be granted, and a con- 


trary verdict found, would it be ſaid, that the reſpondents would 
be abſolutely bound by that verdict, and denied the benefit of a 
third trial? And if not, it would be difficult to draw the line in 
any caſe of this nature, or to ſay when, and by what means, 
the fatigue and expence of litigations upon conteſted wills 
ſhould have an end. It was therefore. hoped, that the or- 
der would be affirmed, and no new trial in this caſe granted. 


After hearing counſel on this appeal, it was oRDERED and 
ADJUDGED, that the - order therein complained of ſhould be 
affirmed, with the following addition; vig. That the parties 
** do proceed to another trial, at the next Summer Aſſizes for 
< the county of Devon, upon the ſame iſſue: And it is further 
„ 6RDERED, that the reſpondents be plaintiffs at law, and that 
re the appellant be defendant, who is forthwith to name an at- 
1 torney to accept a declaration, appear and plead to iſſue. And 
« jt is further ORDERED, that the appellant do pay the reſpon- 
«© dents their coſts of the former trial. And it is further 
** ORDERED, that the Court of Chancery do give all neceſſary 
directions for carrying this judgment into execution.“ 


Sir 
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; Eb Errington, Eſq; and Mary his) 


the zoth of Auguſt, 1762, and made between Sir Brian of the 


Caſes fn Parliament, 


Sir Thomas Broughton, Bart. and Delves 


Appellants. 
Broughton an Infant, his eldeſt Son, EF" I 


4 


Wife, late Widow and Reli of Sir Ln nina 
Brian Broughton Detves, Bart. de- | P g 
ceaſed, and Thomas Hill, Eſq; } 


8th March, 1773. 


Y articles entered into previous to the marriage of the re- 
ſpondent Mary, with Sir Brian Broughton Delves, dated 


one part, and the reſpondent Thomas Hill, and the reſpondent 
Mary, then Mary Hill, ſpinſter, his daughter, of the other part; 
Sir Brian for himſelf, his heirs, executors and adminiſtrators, 
covenanted with the reſpondent Thomas Hill, his executors and 
adminiſtrators, in conſideration of the marriage then intended, 
and of 10, ooo J. the marriage portion of the reſpondent Mary, 
that Sir Brian and all others claiming any eſtate or intereſt in 
the manors, meſſuages, lands, tenements and hereditaments 
therein mentioned, would within three months after the mar- 
riage, at the coſts of Sir Brian, by ſuch conveyances and aſſurances 
as the counſel of the reſpondent Thomas Hill, his executors or 
adminiſtrators, ſhould adviſe, grant, convey and aſſure, free 


iſſuing and payable out of ſame part of the premiſes to Dame 
Mary, the mother of Sir Brian, and then the wife of Humpbry 
Mackworth Praed, Eſq; for her life) to ſuch perſon and per- 
ſons and their. heirs, as ſhould be nominated by Sir Brian and 
the reſpondent Thomas Hill to be truſtees, the ſeveral manors, 
meſſuages, lands, tenements and hereditaments of Sir Brian, in 
the county of Cheſter, with their appurtenances, to the uſes 
following: viz. As to ſo much and ſuch part of the premiſes as 
ſhould be agreed upon by Sir Brian and the reſpondent Thomas 
Hill, and ſhould be of the yearly value of 400 J. and in default 
of ſuch agreement, as to the whole of the premiſes, to the uſe 
of ſuch other truſtees, their executors and adminiſtrators, as 


2 ſhould 
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ſhould be nominated by the reſpondent Thomas Hill, for the 


term of gg years, to be computed, from the marriage, if Sir 


Brian and the reſpondent Mary ſhould ſo long live, upon the 
truſts after mentioned; and after the determination of the ſaid 


term, and ſubject thereto, as to the whole of the premiſes, to 
the uſe of Sir Brian and his aſſigns for life, without impeach- 
ment of waſte; with remainder to truſtees to be nominated by 
Sir Brian, upon truſt to preſerve contingent remainders, but 
to permit Sir Brian to take the rents and profits for his life; 
and after his death, then to the intent that the reſpondent Mary 
and her aſſigns ſhould, if ſhe ſurvived Sir Brian, receive out of 
ſuch part of the premiſes as ſhould be of the yearly value of 
156001. at leaſt, and ſhould be agreed on by Sir Brian and the 
reſpondent Thomas Hill, and in default of ſuch agreement, out 
of the whole of the premiſes, an annuity of 1000 J. for her 
jointure, and in bar of dower; payable by two equal payments in 
every year, on the 29th of September and 25th of March, the 
firſt payment to be made on ſuch of thoſe days, as ſhould next 
Kappen after the death of Sir Brian, clear of all taxes and out- 
goings, with power of diftreſs and entry for non-payment as 


uſual; and ſubje& thereto, to the uſe of truſtees, their execu- 


tors and adminiſtrators, to be nominated by the reſpondent 
Thomas Hill, for a term of 100 years upon truſt, for better ſe- 
curing the payment of the ſaid annuity of 1000 J. and after the 
determination of that term, and in the mean time ſubject thereto, 
to the uſe of truſtees, their executors and adminiſtrators, to be 
nominated by Sir Brian and the reſpondent Hill, for 500 years 
from the death of Sir Brian, upon the truſts after declared concern- 
ing that term ; and upon the determination of the laſt men- 
tioned term, to the uſe of the firſt and other ſons of Sir Brian, 
on the body of the reſpondent Mary to be begotten, fucceſſively 
in tail male; and in default of ſuch iflue, to the uſe of Sir 
Brian, his heirs and aſſigns for ever. And it was agreed, that 


the term of 99 years was to be upon truſt, to raiſe an annual 


ſum of zool. to be paid to the reſpondent Mary, or her aſſigns 
for her ſeparate uſe, during the joint lives of herſelf and Sir 
Brian, payable half yearly. And it was declared, that the 
term of 500 years was to be in truſt, for raiſing ſuch portions 
for the daughters and younger ſons of the marriage, and at ſuch 


times and in ſuch manner, as in the articles were mentioned. 


And it was thereby agreed, that in the intended ſettlement there 


ſhould be contained a covenant from Sir Brian, for indemnifying 
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— the ſeveral premiſes chargeable with the ſaid annuity of 1000 J. 


1773. 


to Dame Mary his mother, from the payment thereof in pre- 
judice to any of the uſes or truſts intended to be limited of the 
premiſes by the ſettlement, ſubſequent to the eſtate for life to 
be limited to Sir Brian. 


Soon after the execution of theſe articles, the marriage took 


effect; and the reſpondent Thomas Hill actually paid Sir Brian 


the 10, ooo /. agreed to be paid as the marriage portion of the 
reſpondent Mary; but no ſettlement was ever executed purſuant 
to the articles. 


Sir Brian being ſeiſed of an eſtate in the county of Lin- 
coln, did on the 1oth of November 1963, enter into an agree- 
ment to ſell the ſame to George Farfter Tuffnell Eſq; for 270001. 
and Sir Brian did alſo about the ſame time, enter into a contract 
with the Honourable Thomas Pitt, to purchaſe of him the ma- 
nor of Abbots Ann, in the county of Southampton, and ſeveral 
farms and lands there, for 24,0001; and did alſo enter into 
another contract with the heirs at law of Maynard Guerin, Eſq; 
and the heirs at law of Thomas Gatehouſe, Eſq; for the purchaſe 
of the manor of Upp-Clatfeard and ſeveral meſſuages, lands and 
hereditaments in Upp-Clatford, in the. faid county of mn 
for 19,900 J. | 


Sir Brian baving RAP into ſuch ſeveral contracts, and the 
purchaſes not being compleated, and he being ſeiſed in fee of ſeveral 
large eſtates in the counties of Che/ter and Stafford, of the yearly va- 
lue of 80007. and being alſo entitled to a very conſiderable perſonal 
eſtate, including the, purchaſe money to be paid him, for his eſtate in 
Lincolnſhire, and being defirous of giving ſome part of his fortune 
and eſtate to the reſpondent Mary, for whom he always expreſſed 
A very great affection and regard, over and beſides the proviſion 
he had made for her by way of jointure by the ſaid articles, and 
not having any iſſue, did, while he was: of ſound and diſpoſing 
mind and underſtanding, duly make. his will, bearing date the 
21ſt of May 1764, and thereby deviſed and bequeathed to the 
reſpondent Mary, her heirs, executors and adminiſtrators reſpec- 


| tively, bis dwelling houſe (being leaſehold) in upper Brook- 


' fireet, near Groſvenor-ſquare, with the appurtenances ; and all 
ſuch ſhare and intereſt as at his, deceaſe he ſhould be poſſeſſed 
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of; vor entitled to, in the public ſtorks or funds; and all his 
jewels, trinkets, plate, linen, pictures, china, houſhold goods, 
and furniturez and all his horſes of every kind, and ſuch three 
of his carriages as ſhe ſhould chooſe, and all his eſtate, right, 
title and intereſt in the ſame; to hold to the reſpondent Mary, 
her heirs, executors and adminiſtrators; for her and their own uſe 
and benefit. He alſo deviſed to the reſpondent Mary and her heirs, 
for her and their own uſe and benefit, all the manors, meſſuages, 
advowſons, farms, lands, tenements, hereditaments and teal eſtates 
in the county of Southampton {for the purchaſe whereof he had then 
contracted) with the appurtenances, and all his right, title and in- 
tereſt in the ſame, or in lieu thereof, the whole money atiſing from 


the ſale of all his real eſtates in the county of Lincoln, and ſuch 


further ſums of money as, together with the money ariſing 
from ſuch ſale, ſhould be ſufficient to enable Her or her heirs 
to compleat the ſeveral contracts he had made for the purchaſe 
of the ſaid eſtates in the county of Southampton; in truſt never- 
theleſs to compleat ſuch purchaſes, and to procure and take con- 
veyances of the ſame eſtates, to her and their own uſe and bene- 
fit. He then deviſed to Edward Kynafton, Eſq; and John Cham- 
Bre, Eſq; their heirs and aſſigns, all his manors, meſſuages, ad- 
vowſons, farms, lands, tenements, tithes, heteditaments, and real 
eſtates in the counties of Stafford and Cheftef, and all bis eſtate, 


right, title, and intereſt in the ſame, to hold to the ſaid EA. 


ward Kynaſton and Jobn Chambre, their heirs and aſſi gns, to 
the uſes following; viz. to the intent, that Charles Sbrimpton 
and his aſſigns, ſhould receive for his life the yearly ſum of 201. 

out of the laſt mentioned premiſes, clear of all deductions, pay- 
able quarterly, in ſuch manner and with ſach power of diſtreſs 
For recovery thereof, as in the will were mentioned; and ſub- 
ject thereto, to the uſe of the appellant Sir Thomas (by his then 
name and deſcription' of Thomas Delvues Eſq;) and his affigns 
for life; and after the determination of that eſtate, to the uſe of 
the ſame truſtees and their heirs, during the life of the appellant 


Sir Thomas, in truſt to preſerve the contingent uſes; and after, 


his deceaſe, to the uſe of the firſt and other ſons of the body of” 


the appellant Sir Thomas, ſucceflively in tail male; and in de- 


fault of ſuch iſſue, to the ule of the teſtator's couſin, Jobn 
Broaghton,. and his heirs: and aſſigns for ever. And after giving 
ſome pecuniary legacies, he gave and bequeathed' all the ret, 
reſidue: and remainder of his goods, chattels and perſonal eſtate, 
ſibje& to the payment of his juſt debts and funeral expences, to 

the 
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the appellant Sir Thomas, his executors, ' adminiſtrators and aſ- 


ſigns, for his and their own uſe and benefit; and appointed the 
ſaid Edward Kynaſton and Jobn Chambre executors of his will. 


On the 16th of January 1766, the teſtator died without iſſue, 
and without having revoked or altered his will, leaving the re- 


ſpondent Mary his widow, and the appellant Sir Thomas his only 
brother and heir at law; and ſoon after his death, the executors 
of his will duly proved the ſame, and took upon themſelves 
the execution thereof; and the reſpondent Mary alſo proved 
the will in the Court of Chancery, by the ſubſcribing witneſſes, 


in a ſuit inſtituted for perpetuating their teſtimony, againſt the - 
appellant Sir enema 


In ene of this will, the appellant Sir Thomas obtained 
an act of parliament for taking and uſing the ſurname of Brough- 


ton only, agreeable to the directions of the will, and in other 
reſpects ſubmitted to, and acted under the will. 


Soon after the teſtator's death, the reſpondent Mary, with the 
conſent of the appellant Sir Thomas, and of the executors, entered 
upon the eſtates in the county of Southampton deviſed to her by 
the will, and poſſeſſed herſelf of the teſtator's houſe in upper 
Brook-ftreet, and the ſeveral other ſpecific legacies thereby given 
to her; and the appellant Sir Thomas alſo entered upon the 


teſtator's eſtates in the counties of Cheſter and Stafford, under and 
by virtue of the wall. 


The appellant Sir Thomas likewiſe applied to parliament, for 
an act to enable him to cut down timber from off the eſtates in 
the counties of CH ter and Stafford, and in his petition for leave 
to bring in a bill for that purpoſe ſtated, that the eſtates were 
of the annual value of 8000 J. and alledged, as a ground for ſuch 
application, that they were ſubject to three jointures, meaning | 
amongſt others the ſaid jointure to the reſpondent Mary, one 


of which afterwards fell in. 


The eſtates and fortune which Sir Brian died ſeiſed and poſ- 
ſeſſed of were very ample, conſiſting not only of his ſaid real 


eſtates in the counties of Chefter and Stafford, of the ann * va. 
luc beforementioned, but alſo of a conſiderable perſonal eſtate, 


excluſive 
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excluſive of what he gave to the reſpondent Mary, more than 
ſufficient to pay his debts and legacies. 


The eſtates in the county of Southampton, deviſed to the re- 
ſpondent Mary, were not of more than the groſs annual value of 
627 l. 12 5. ſubject to very large deductions for land tax, repairs 
and other outgoings, which reduced the ſame to 5 50 J. per ann. 
clear: And Sir Brian was not at his death entitled to any other 


ſtocks or monies in the public funds, than 2000 /. Eaft India 
ſtock. 


Sir Brian at the time of making his will, had not obtained any 
conveyance of the eſtates in the county of Southampton or any 
of them, nor had he paid the purchaſe money for the ſame. 


The reſpondents Henry Errington and Mary his wife, inter- 
married on the 5th of Auguſt 1769. 


The appellant Sir Thomas paid the reſpondent Mary her an- 

nuity of 1000 J. purſuant to the articles entered into previous 
to her marriage with Sir Brian, from the time of his death to 
Michaelmas 1768 but he afterwards declining to make any fur- 
ther payments of the ſaid annuity, the reſpondents, in Hilary 
term 1770, filed their bill in the Court of Chancery againſt the 
appellants, and alſo againſt the ſaid Edward Kynaſton, Humpbry 
Mackworth Praed and Mary his wife, and Charles Shrimpton, 
ſtating the ſeveral matters abovementioned, and praying, that the 
appellant Sir Thomas might be decreed to pay the reſpondents 
Henry Errington and Mary his wife, in her right, the arrears of 
the ſaid annuity of 1000/7. and that her marriage articles might 
be decreed to be ſpecifically performed and carried into execution, 
ſo far as the ſame related to the jointure of the reſpondent 
Mary, by all perſons claiming under Sir Brian, and that a pro- 
per part of the eſtate in the county of Cheer, of the annual va- 
lue of 1600/7. at leaſt, might be ſet apart and conveyed pur 
ſuant to the articles, to the reſpondent Thomas Hill, and ſuch 
other truſtee as the appellant Sir Thomas ſhould appoint, in truſt 
for railing and paying the ſaid annnuity of 1000 J. to the re- 
ſpondent Mary during her life, and that until ſuch conveyance 
ſhould be made, the appellant Sir Thomas, and ſuch other per- 
ſons as ſhould be in the poſſeſſion of the rents and profits of Sir 
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Brian's eſtates in the county of Chefter, might make the grow- 
ing payments of the ſaid annuity. 


The appellant Sir Thomas put in his anſwer to this bill, and 
thereby inſiſted, that what was given by the will to the reſpon- 
dent Mary, was a ſatisfaction for what ſhe was entitled to under 
the articles, or that ſhe could not have both provifions; for that 
it could not be the teſtator's intention, that the jointure claimed 
by Mary ſhould remain a charge on the Cheſhire eſtate, or be 


paid therefrom, or that a conveyance ſhould be made of any part 
thereof purſuant to the articles, 


Iſſue being joined in the cauſe, divers witneſſes were examin- 
ed on both ſides: And on the 28th of January 1772, the caufe 
came on to be heard before the Lord Chancellor Bathur/?, when 
the depoſition of Mr. Frencis Chambre, who prepared the will 
of Sir Brian, was offered by the reſpondents to be read on their 
behalf, to prove the declarations of the teſtator at the time he 
gave the inſtructions for the will to Mr. Chambre, with reſpect 
to his intention of giving the reſpondent Mary the ſeveral deviſes 
and bequeſts to her mentioned in his will, over and above her 


jointure; but his Lordſhip did not think fit to admit ſuch evidence 


to be read ; and was pleafed to declare, that the reſpondents were 
entitled to have the rent charge of 1000 J. a year fecured, agree- 
able to the articles dated the 3zoth of Auguf 1762; and decreed 
that the appellant Sir Thomas ſhould pay the arrears thereof then 
incurred, in fix months from that time, and ſhould continue the 
growing payments thereof half yearly, within three months af- 
ter each half yearly payment ſhould be due; but in default of 
his paying ſuch arrears, and continuing ſuch growing payments 
of the ſaid rent charge, the reſpondents were to be at liberty 
to apply to the Court for further directions relating there- 
to, as they ſhould be adviſed ; and it was further ordered, that 
the reſpondents ſhould pay the defendants Humphry Mack- 
worth Praed and Dame Mary his wife, and the defendant Ed- 
ward Kynaſton, their coſts of the ſuit, to be taxed by the Maſ- 
ter ; and that the appellant Sir Thomas ſhould repay to the re- 
ſpondents ſuch coſts as they ſhould ſo pay, and ſhould alſo pay 
to the reſpondents their coſts of the ſuit, to be taxed by the Maſ- 


ter; and any of the parties were to be at liberty to apply to 
the Court, as there ſhould be occaſion. 


From 
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From this decree the preſent appeal was brought; and on be- 
half of the appellants it was argued, that though a deviſe, when 
confidered by itſelf, may carry with it the preſumption of an 
intended bounty, yet when a teſtator has covenanted by articles, 
to make a proviſion for his wife or children, ſuch a preſumption 
is ltable to be controuled by a ſtill tronger preſumption, that he 
intended the deviſe as a ſatisfaction for the performance of thoſe 
articles; and eſpecially where the deviſe is ſo great in value, as 
to include both a ſatisfaction and a bounty. This general pre- 
ſumption; that where two proviſions are made for a wife or a 
child, the teſtator intended the one to be a ſatisfaction for the 
other, (which general preſumption is grounded on the known 
cuſtom of this realm, to give the bulk of the family eſtate to the 
eldeſt fon or heir at law, with competent provifions for the wife 
and younger children) was peculiarly ſtrong in the preſent cale 
where, from the heavy charges already laid on the family eſtate, 
the only brother and heir would otherwiſe be unable to main- 
tain the ancient figure and credit of the family. That the lands 
alone deviſed by the will, were of much greater value than the 
rent charge claimed under the articles; and thereby all ob- 
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jections was obviated, which might have ariſen from the provi- 


ſion under the will, not being of the ſame nature with that un- 
der the articles. That from the teſtator's having omitted any 
mention of the articles, although they muſt have been preſent 
to his memory, while he was ſecuring another rent charge 
of 20 J. a year to Mr. Shrimpton; and from the manner in 
which he deviſed thoſe eſtates to the appellant Sir Thomas, ſub- 
ject to that rent charge, a ſtrong preſumption aroſe, that he con- 
ſidered the deviſe and bequeſts to his widow, as an ample 


ſatisfaction for the articles. Laſtly, that the deviſe of the eſtate | 


to Sir Thomas for life only, was inconſiſtent with the claim of 
the rent charge under the articles; inaſmuch as Sir Thomas, 


from the nature of his intereſt, was incapable of making any 


legal conveyance of the rent charge ſo claimed. 


On the other ſide it was contended, that every deviſe or be- 
queſt in a will, prima facie, imports a bounty; and therefore in 
order to induce a Court of Equity to conſider the bequeſts in this 
will in favour of the Lady, as a ſatisfaction for her jointure of 
looo J. a year, or as a performance of the marriage articles entered 
into by Sir Brian, it was incumbent upon the appellants to ſhew,, 

that 
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but in annual income, to the debt or demand, or the thing to 


viſes or bequeſts, which, in the preſent caſe, were contended to 


tion of dower; and therefore ought, in a Court of Equity, as well 
having the ſame privileges, force and effect, as a right of dower; 
and neither Courts of Law or Equity admit an averment of a col- 


lateral ſatisfaction for dower. That Sir Brian, not having ob- 


chaſe money for them, at the time of making his will, could 


be averred to be, or be conſidered as a ſatisfaction for a jointure 
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that it was the teſtator's intention when he made his will, to give 
her a ſatisfaction by that will, for or in lieu of her jointure, or to 
perform the marriage articles on his part; and ſuch intention 
muſt appear, either from the expreſs words of the will, or the 
clear and manifeſt intention of the teſtator appearing upon the 
face of it, or be drawn by neceſſary implication therefrom ; but 
no ſuch intention or neceſſary implication appeared in any part 
of Sir Brian's will, rather the contrary. In order to make a de- 
viſe or bequeſt a ſatisfaction for a collateral demand, or perform- 
ance of a prior contract, it muſt be ejuſdem generis, and not 
land for money, or money for land; or muſt at leaſt be of ſuch 
certain and known value and eſtimation, and ſo far of the ſame 
nature with the thing to be ſatisfied therewith, as to appear in- 
diſputably to be equivalent, or ſuperior, not only in groſs value, 


be performed; but none of theſe circumſtances attended the de- 


be a ſatisfaction for the reſpondent Mary's jointure, or a per- 
formance of Sir Brian's marriage articles. That the annuity of 
1000 J. agreed to be ſettled on her by thoſe articles, was intended 
as a jointure for her, and was declared to be in bar and ſatisfac- 


as at law, to be conſidered as coming in the place of dower, and 


tained any conveyance of the Hampſhire eſtates, or paid the pur- 


not deviſe to the reſpondent Mary the legal intereſt therein; 
and therefore the deviſe to her was in fact a deviſe of the right 
to compleat the purchaſe, and a gift of mere perſonal eſtate, or of 
ſo much money as he had agreed to give for the purchaſe of the 
Hampſhire eſtates, and appeared to be ſo conſidered by him, from 
the penning of his will; but a bequeſt of perſonal eſtate cannot 


in lands, or a rent charge upon a real eſtate. That in order 
to make Sir Brian's will a performance of his marriage articles, 
it muſt appear upon the face of it, and at all events, a compleat 
and full performance thereof, and to have been ſo intended by him: 
But the very reverſe appeared; for the deviſe of the Cheſhire 
cſtate in his will, muſt have been conſidered by him as ſubje& 
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to the articles, or ſpringing out of the ultimate remainder in fee, 
reſerved to him by the articles; and if he had had any ſon by 
his lady, ſuch ſon, as well as the mother, would have been entitled 
to call for a ſpecific performance of the articles; and the will could 
not have been ſet up as a ſatisfaction thereof againſt the ſon, 
nor could ſuch ſon have inſiſted, that the deviſes and bequeſts 
in the will to his mother, were a performance of the articles ſo 
far as related to her; nor if a conveyance and ſettlement of the 
eſtate had been actually made and executed purſuant to the ar- 
ticles, could any perſon entitled under that ſettlement have ſet 
up ſuch deviſes and bequeſts to the reſpondent Mary in Sir 
Brian's will, as a diſcharge or ſatisfaction of her incumbrance, 


or rent charge upon his eftate. That if Sir Brian had intended 


to deviſe his Cheſhire eſtate to his brother, and the other deviſces 
in remainder, diſcharged from his Lady's jointure, he would 
moſt probably have expreſsly declared ſuch intention by his 
will; as it appeared from many circumſtances, that at the time 
of making this will, he had not forgot, but well remembered, 
that he had before ſettled ſuch a jointure on her; and his be- 
queathing her his houſe in Brook Street, and his plate, furni- 
ture, horſes and carriages, proved his intention that ſhe ſhould, 
after his death, live in a manner and at an expence ſuitable to 
her rank as his widow, and therefore he muſt have intended by 
the deviſe in queſtion, to increaſe her Jointure, in order to an- 
ſwer that purpoſe. 


After bearing Counſel on this appeal, it was ORDERED and 


ADJUDGED, that the ſame ſhould be diſmiſſed, and the decree M, S. jour. 
therein complained of, affirmed. 


* Newton, Eſq; W = Appellant. 
William Newton and Rebert Lee, Eſqrs; inn 
6th May 1773. 


Y indentures of leaſe and releaſe, dated the 1ſt and 2d of 
February 1714, between Fohn Newton and Mary his wife, 


the widow of Ewens Meſſenger, of the firſt part; Mary Meſſen- 


Vor. VII. G ger, 


1773: 


Decxts 
afhrmed. 


ſub anno 177, 


P. 315. 


Caſe 3. 


1773. 


Caſes in Parliament. 
ger, one of the daughters of the ſaid Mary Newton by the ſaid 


 Ewens Meſſenger, of the ſecond part; Brailsford Newton and 


Elizabeth Meſſenger, another daughter of the ſaid Mary Newton 
by the ſaid Exwens Meſſenger, of the third part; and Sir Gervaſe _ 
Clifton, Bart. William Norton, William Newton and Richard Wal- 
burge, of the fourth part ; reciting indentures of leaſe and releaſe, 
of the 1ſt and 2d of April 1710, between Fobn Meſſenger, eldeſt 
ſon and heir of the ſaid Ewens Meſſenger, of the firſt part; the 
ſaid William Norton and William Newton of the ſecond part; 
and the ſaid John Newton. and Mary his wife, of the third part; 
whereby all that meſſuage or tenement with the appurtenances cal- 
led Dolbank, and other lands and tenements in the county of York, 
were ſettled and aſſured, in the firſt place, for ſecuring the clear 
yearly ſum of 20/. to the ſaid Jobn Meſſenger for his life, and 
ſubject thereto, to the uſe of ſuch perſon and perſons, and his, 
her and their heirs and aſſigns, and for ſuch uſes, intents and pur- 
poſes, and under ſuch truſts, limitations and appointments as 
the ſaid Mary, the wife of the ſaid John Newton, as well during 
her coverture with the ſaid John Newton, as after his death, 
ſhould by any deed or deeds, writing or writings, by her exe- 
cuted in the preſence of three or more credible witneſſes, by 
herſelf alone, or jointly with the ſaid John Newton, or by her will 
in writing, limit, direct and appoint; and for want thereof, to the 
uſe of the ſaid Mary Meſſenger and Elizabeth Meſſenger, the ſiſ- 
ters of the ſaid Jh Meſſenger, their heirs and afligns, as tenants 
in common, and not as joint tenants; and alſo reciting, that a 
marriage was then intended to be had between the ſaid Brailſ- 
ford Newton and Elizabetb Meſſenger ; the ſaid John Newton and 


Mary his wife, in conſideration thereof, granted and conveyed 


to the ſaid Sir Gervaſe Clifton, William Norton, Wilham Newton 
and Richard FWalburge, and their heirs, the ſaid meſſuages, lands 
and premiſes called Doſbant, and other lands and tenements 
therein particularly mentioned, to the uſe of ſuch perſon or per- 


ſons, and for ſuch uſes, as the ſaid premiſes then ſtood limited 


unto by virtue of any ſettlement or ſettlements, deed or deeds 
then in force, until the ſaid intended marriage between the ſaid 
Brailiſord Newton and Elizabeth Meſſenger ſhould take effect; 
and from and after the ſclemnization thereof, as to the ſaid 
meſſuages called Do{ban{, and other premiſes in the county of 
York, to the uſe of the ſaid Mary, the wife of the ſaid John New- 
ten, for her life; remainder as to one moiety thereof (ſubject to 


and 
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and chargeable with one moiety of the ſaid 20 1. a year to the 
ſaid Jobn Meſſenger for his life), to the uſe of the ſaid Mary 
Meſſenger for her life, without impeachment of waſte; remain- 
der to truſtees to preſerve the contingent remainders; remainder 
to the heirs of the body of the ſaid Mary Meſſenger lawfully to 
be begotten, and the heirs of the body and bodies of all and 
every ſuch heirs or iſſue; remainder to the ſaid Brailsford Neu- 
ton for his life, without impeachment of waſte; remainder to 


the ſaid Elizabeth Meſſenger his intended wife for her life, with- | 


out impeachment of waſte; remainder to the heirs of the body 
of the ſaid Elizabeth Meſſenger by the ſaid Brailsford Newton, 
lawfully to be begotten, and the heirs .of the body or bodies of 
all and every ſuch heirs or iſſue lawfully iſſuing ; remainder to 
the heirs of the body of the ſaid Brailiford Newton, on the body 
of any other wife; remainder to the heirs of the body of the 
ſaid Elizabeth Meſſenger, by any other huſband; remainder to 
John Meſſenger, of Fountains, Eſq; his heirs and affigns for ever. 
And as to the other moiety of the faid premiſes, after the death 
of the ſaid Mary Newton (ſubject in like manner to the other 
moiety of the ſaid annuity) to the ſaid Brailgford Newton for his 
life; remainder to the ſaid Elizabeth Meſſenger his intended 
wife, for her life; remainder to truſtees, to preſerve the contingent 
remainders; remainder to the firſt and other ſons of the ſaid Braila- 
ford Newton and Elizabeth Meſſenger, ſeverally and ſucceſſively in 
tail male; remainder to their daughters in tail, with crofs remain- 
ders amongſt ſuch daughters; remainder to the heirs of the body 
of the ſaid Brailsford Newton, by any other wife; remainder to 
the heirs of the body of the ſaid Elizabeth Meſſenger, by any 
other huſband; remainder to the faid Mary Meſſenger for her 
life; remainder to truſtees, to ſupport the contingent remain- 
ders; remainder to the heirs of her body, and the heirs of ſuch 
iſſue; remainder to the ſaid John Meſſenger of Fountains, his 
heirs and affigns for ever. In which indenture of releaſe was 
contained a proviſo, enabling the ſaid John Newton and Mary 
his wife, Brazlsford Newton and Elizabeth his intended wife, 
and Mary Meſſenger, with the conſent of the truſtees, by any 
deed or deeds in writing, under his, her and their hands and ſeals, 
to be by them executed in the preſence of three or more credible 
witneſſes, to alter, change, revoke, determine and make void, all 


and every the uſe and uſes, limitations or eſtates therein limited, de- 
clared, directed and appointed, concerning all and every or any part 
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or parts of che ſaid premiſes. And by the ſame, or any other deed 


or deeds, to limit, declare, raiſe or appoint any new or other uſe 
or uſes, eſtate or eſtates, truſt or truſts, concerning the ſaid | he 


miſes, or any part thereof. 


The ane between the ſaid Brazsford Newton and Elixa- 
beth Meſſenger, ſoon afterwards took effect; and the ſaid John 
Meſſenger, the ſon of the ſaid Mary Newton, died without r 
his ſaid ſiſters Mary and Elizabeth his coheirs. 


By indenture quadrupartite, dated the 3d of April, 1719, be- 


tween the ſaid John Newton and Mary his wife, of the firſt part; 


the ſaid Mary Meſſenger, of the ſecond part; Brailsford Newton, 
and Elizabeth his wife, of the third part; and Yoſhua Blackwell, 
William Percy and Robert Newton, of the fourth part ; reciting 


the aforeſaid ſettlement, and the proviſo therein contained, and 
that the ſaid Yohn Newtou and Mary his wife, Mary Meſſenger, 


and Brailsford Newton and Elizabeth his wife, had fold and con- 


veyed all the ſaid premiſes in the county of York, to Edward 
Norton, Eſq; for 2, 400 JI; and further reciting, that by the con- 
ſent and agreement of all the parties, the ſaid 2, 400 J. was paid 
to the ſaid John Newton, in truſt for the reſpective uſes, benefit 
and advantage of all the parties, proportionably and according to 
their reſpective rights and intereſt in and to the ſaid premiſes 
ſo ſold and conveyed, or to any part or parts thereof, according 
to the ſeveral and reſpective uſes and limitations before men- 
tioned, and in the ſaid recited indenture of releaſe contained ; 
and that the ſaid John Newton, by the like conſent and agree- 
ment of all the parties, had laid out and inveſted 1, 200 f. part 
thereof, in the name of the ſaid William Percy, in South-ſea ſtock, 
and had paid and lent in the name of the ſaid Foſhua Blackwell, 
the further ſum of 1, 200. reſidue of the ſaid 2,400/. unto the ſaid 
Sir Gervas Clifton and Robert Clifton, Eſq; his ſon and heir, upon 
their bond to the ſaid Fofbua Blackwell, in the penalty of 2,400). 
dated the 15th of December then laſt; therefore in purſuance 
and e of the truſts dcr as aforeſaid, he the ſaid 
John Newton did own, acknowledge, declare and agree, that the 
ſaid note or transfer of the ſaid capital or principal ſtock, as alſo 
the ſaid bond or obligation, were in the hands or cuſtody of him the 
ſaid John Newton, in truſt and for the ſeveral uſes, benefit and ad- 
vantage of them the faid John Newton and Mary his wife, Mary 
Menger, and Brailsford Newton and Elizabeth his wife, and 


their 
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their heirs, ſeverally, proportionably, and according to the ſe- 
veral and reſpective rights, titles and intereſts of them, each 
and every of them, and of their heirs, to the premiſes ſo ſold and 
conveyed as aforeſaid, or to any part thereof, according to the 
ſeveral and reſpective uſes and limitations therein before men- 
tioned, and in the ſaid recited indenture of releaſe contained, 
other than and except as to the ſaid John Meſſenger of Foun- 
tains; And that the ſaid capital or principal ſtock in the ſaid 
South. ſea company, as alſo the ſaid bond and obligation, with 
all the intereſt, product and advantage thereof, ſhould remain 
and continue in the hands and cuſtody of the ſaid Fohn Newton, 


as a ſecurity as well for the ſaid principal ſum of 2, 400 J. as for 


the lawful intereſt to him the ſaid Jobn Newton and Mary his 
wife, Mary Meſſenger, and Brailsford Newton and Elizabeth 
his wife, and their heirs, ſeverally and reſpectively, propor- 
tionably, and according to ſuch the ſaid ſeveral and reſpective 
rights, titles and intereſts of every and each of them and their 
heirs, to the premiſes ſo fold and conveyed as aforeſaid, accord- 
ing to the ſeveral uſes in the ſaid indenture of releaſe contained, 
other than and except as to the ſaid John Meſſenger of Foun- 
tains, And the ſaid 7% Newton did thereby covenant, that at 
any time afterwards, at the requeſt of the parties intereſted, he 
would deliver up to the ſaid Blackwell Percy and Robert Newton, 
the ſaid South-ſea ſtock and bond, in truſt for the ſeveral uſes, 
benefit and advantage of them, the ſaid Mary Meſſenger, and Brails- 
ford Newton and Elizabeth his wife, and their heirs ſeverally, re- 
ſpectively, proportionably, and according to their ſeveral and re- 
ſpective rights and intereſts aforeſaid ; and that ſo long as the ſaid 
South-ſea ſtock and bond, or any part thereof, ſhould continue 
in his hands, he the faid John Newton, his exccutors, admi- 
niſtrators and aſſigns, ſhould pay to the ſaid Mary his wife, 
Mary Meſſenger, and Brailsford Newton and Elizabeth his wite, 
the intereſt thereof for their ſeveral and reſpective benefit and 
advantage, and according to their ſaid ſeveral and reſpective rights 
and intereſts. 


The faid ſum of 2, 400 J. was not laid out in the purchaſe of 
other lands and tenements and ſettled to the ſame uſes, as it 
ought to have been, but continued ſeveral years in the hands.of 
John Newton, who in the year 1729, delivered over to the ſaid 
Mary Meſſenger, divers ſecurities for money, to the amount, not 
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only of her ſhare of the purchaſe money received by him for the 
Yorkſhire eſtate, but alſo of other her demands on him; in 


conſideration of her depoſiting ſufficient of ſuch ſecurities to 


anſwer the contingent demands of her fiſter Eligabeth, the wife 
of the ſaid Brailsford Newton and her iſſue, of the ſaid 1,200 /. 
in caſe of the ſaid Mary Meſſenger's dying without iſſue ; upon 
which occaſion he took her diſcharge for the ſame, in the words 
following: wiz. ** November the 1oth, 1729, I, Mary Meſſen- 
ger, do hereby acknowledge to have received of my father-in- 
« law, Mr. John Newton, one mortgage for 1000 J. made by 
„ Mr. Meymotte, &c. to Mr. Jaſeph Farmery, and alſo one other 
«© mortgage for 300/. made by Mrs. Riley to the ſaid Foſeph 
„ Farmery, and allo one bond for 300 J. made by the ſaid 
« Toſeph Farmery to the ſaid Jobn Newton, and alſo. one other 
„ bond for 100/. by Mr. Tomlinſon, &c. to Peter Brown, and 
e afligned to the ſaid Fobn Newton, all which ſums make to- 
« gether the ſum of 1,700 J. and is in full diſcharge and ſatis- 
« faction, as well of the portion given me by my late father 
« Mr. Euens Meſſenger, as alſo of 1, 200 J. being one moiety of 
the purchaſe money of Dolbanł, to which I am entitled, as is 
<< ſet forth in a deed bearing the date the 3d day of April, 1719, 
« and which ſaid 1, 200 J. in caſe I ſhould happen to die with- 
„out iſſue, is then to be and remain to my ſiſter Elzzabeth New- 
gon, and her heirs ; and for the better ſecuring to them of 
* their ſaid contingency in the ſaid 1,200/. I have agreed to, 
„ depoſit ſecurity of equal value in the hands of Mr. George 
« Biſhop, to be kept by him for my uſe, as alſo for ſecuring the 
© contingent uſe of the ſaid 1, 200 J. according to the intent and 
« meaning of the before mentioned deed : I fay received of the 
« aforeſaid John Newton, the above mentioned ſecurities, as 
« well in full of my aforeſaid claims, as alſo of all other debts 


and demands. Witneſs my hand, Mary Meſſenger.” 


John Newton by his will, dated the gth of October, 1728, | 
taking notice, that his wife Mary, and his ſon Brailgford New- 


ton were both dead, and after giving ſeveral pecuniary legacies 


to Elizabeth, then the widow of the ſaid Brailsford Newton, 
declared his will to be, that ſhe the ſaid Elizabeth ſhould ac- 
cept the ſame, in lieu of all her demands under the ſaid ſettle- 
ment of Doltank, and that ſhe ſhould releaſe to her eldeſt ſon 
the appellant, all her contingent right, title or claim, which the 

I then 
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then had or might have to 1, 200 f. one moiety of the pur- 


chaſe money of Do/bank, and which might come to her in caſe 


ſhe ſhould happen to ſurvive her ſiſter Mary Meſſenger, and her 
faid ſiſter ſhould die without ifſue; and he thereby appointed 
the ſaid Robert Newton, who was a truſtee in the deed of the 
zd of April, 1719, executor of his will; who proved the 
ſame, and poſſeſſed his perſonal eſtate more than ſufficient to pay 
all his debts. 


Purſuant to this will, the ſaid Elizabeth Newton, by indenture 
dated the 4th of May, 1733, fully and abſolutely gave up, 
granted and releaſed, to the appellant her eldeſt ſon, his heirs, 
executors, adminiſtrators and aſſigns, all her then as well as 
contingent right, title, intereſt, property, claim and demand 
whatſoever both at law and in equity, to the ſaid ſums of 1,200/. 
and 1,200/. making together 2, 400 J. the purchaſe money for 
the ſaid eſtate at Dolbank. Some time afterwards Elizabeth 
Newton died, leaving the appellant her heir, and ſeveral other 


children, 


In May, 1768, the ſaid Mary Meſſenger died without ifſue, 
and never was married, and left the appellant her nephew and 
heir; ſhe continued in poſſeſſion of the ſaid 1, 200 J. as her 


moiety of the purchaſe money of the ſaid eſtate called Do/bank, 


till her death; and ſhe deemed and looked upon the ſame as 
real eſtate, and to be laid out in the.purchaſe of freehold lands 
and tenements to be ſettled as aforeſaid, and under that appre- 
henſion, ſhe, in the year 1752, wrote and ſent the following 
letter to the appellant, vix. £ | 


« My dear Jack, 


« As there is 1, 200 J. part of my fortune which comes to you 


** at my death, which is upon ſecurities, and the people that have 
© jt live at a great diſtance, makes it very difficult and trouble- 
« ſome for me to get the intereſt paid, and having had the truly 


great misfortune to loſe my dear friend, who was ſo good to 


« take that trouble off my hand; therefore I think proper to 
make this propoſal to you, which is, that you will take upon 
„ yourſelf the management of thoſe affairs, by taking in thoſe 
* ſecyrities, which I ſhall be ready to deliver up to you, upon 


< your giving me a ſecurity to pay me 60 J. a year for life, 


«© which 
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* which will not only fave me great deal of trouble, but be of 


advantage to yon. For as it is uncertain when I fhall end my 
« days, it will prevent thoſe things falling into any hands but 
* your own. Sixbills, 2d September, 1752. 


The ſaid Mary Meſſenger, ſhortly before her death made her 


will, and thereby gave ſeveral pecuniary and ſpecific legacies to 


ſeveral perſons, without taking the leaſt notice therein of her 
right or intereſt in the ſaid 1, 200 J. as her moiety of the pur- 
chaſe money of Dolbank ; and ſhe thereby gave to the ſaid Robert 
Newton, the truſtee named in the faid deed of the zd of April 
1719, and to whom the reſpondents were executors, all the reſt 
and reſidue of her perſonal eſtate, without taking any notice of 
the children of her late fiſter Elizabetb, and appointed the ſaid 
Robert Newton executor thereof; who proved the ſame, and 
poſſeſſed all her perfonal eſtate to the value of 5, ooo J. and 
upwards, and applied the fame to his own uſe, though he 
was not in any degree of kindred to the faid Mary Me. 


ſenger. 


The appellant, as the heir of the ſaid Mary Meſfenger, or under 
the ſaid letter of the 2d of September 1752, or otherwiſe, be- 


ing well entitled to the ſaid ſum of 1, 200 J. or to have the ſame 


laid out and inveſted in the purchaſe of freehold lands and tene- 
ments to be ſettled in the manner aforeſaid, and to have the in- 
tereſt for the ſame from the death of the ſaid Mary Meſſenger, 
he ſeveral times applied to the ſaid Robert Newton for the 
payment thereof, but without effect; and therefore in Septem- 
ber, 1770, the appellant exhibited his bill in the Court of Chan- 
cery againſt the ſaid Robert Newton, praying, that he might ac- 
count with the appellant for the ſaid ſum of 2, 400 J. with in- 


tereſt for the ſame from the death of the ſaid Mary, the wife 


of the ſaid John Newton, and that the ſaid ſum of 2,400/. might 
be laid out and veſted in the purchaſe of freehold lands and te- 
nements, and that ſuch lands and tenements, when purchaſed, 
might be ſettled, conveyed and aſſured upon, and to and for 
ſuch uſes and eſtates, and with ſuch limitations, as the lands and 
tenements ſo ſold and conveyed to the ſaid Edward Norton as 
aforeſaid, at the time of ſuch ſale were, and ſtood ſettled and 
aſſured, or as near the ſame as by the deaths of parties and other 
accidents might be done; and that the truſts relating thereto 

might 
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might be performed and carried into execution, and that the ap- 
pellant might be paid the intereſt of one moiety of the ſaid 
2. 400 J. to the time of the death of the ſaid Mary Meſſenger, 
and the intereſt of the whole thereof from her death to the time 
when the ſame ſhouid be ſo laid out and inveſted in the purchaſe 


of freehold lands and tenements; and that in the mean time the 
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ſaid ſum of 2, 400 l. might be paid into Court, and. placed out at 


intereſt, for the benefit and ſecurity of the parties entitled 
thereto. | | 


But before the ſaid Robert Newton had anſwered this bill, he 


died, whereby the ſuit abated; whereupon the appellant exhi- 


bited his bill of revivor againſt William Newton and Robert Lee, 
the now reſpondents, as executors of the ſaid Robert Neuron, 
to revive the ſuit; and they having appeared, put in their an- 
ſwers to the original bill, and alſo to the ſaid bill of revivor, 
and thereby inſiſted, that they were entitled to the ſaid 1,200/7. 


as part of the ann eſtate of the ſaid . Meſſenger at her 
death. 5 


The cauſe being at iſſue, and ſeveral witneſſes examined on 
the part of the appellant, came on to be heard before the Lord 
Chancellor Bathurft, on the 18th of July 1772, when his Lord- 
ſhip was pleaſed to order, that the n ſaid bill ſhould 
ſtand An without coſts. 


From this decree of diſmiſſion, the appellant appealed ; inſiſt- E. Then, 
ing, that it was never contended on his behalf, that money or A. Wedder- 


perſonal eſtate could, generally ſpeaking, acquire the deſcend- 
ible or intailable qualities of land, or real eſtate; for it had been 
all along admitted, that when land is converted into money, it 
becomes perſonal eſtate, and when money is converted into land, 
it becomes real eſtate: But then it is likewiſe a rule, that when 
money is previouſly agreed to be turned into land, it from thence- 
forth acquires the nature and quality of land, as when land is 
agreed to be fold and turned into money, ſuch land, from the 
time of the agreement,.is to be conſidered as money, or perſonal 
eſtate. It is true, that in this caſe there was landed eſtate, viz. 
the Dotbank eſtate, turned by a ſale into money; but to rely 
on that ſingle circumſtance. was fallacious, it being natural to 
ſuppoſe, and there were footſteps of it, that there was another 


circumſtance, either previous to, or in a manner concomitant 
Vo. VII. 3 | with 


urn. 
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—A— with the ſale; 7. e. that there was an expreſs agreement among 
| the parties, that the money which ſhould ariſe by the ſale, 
ſhould again be veſted in a new purchaſe of other lands, to be 
ſettled as the Do/bank eſtate had ſtood ſettled, under the ſettle- 
ment of 1714; and in the mean time, the money was to be 
depoſited in the hands of a truſtee, to place it out at intereſt 
on ſecurities. The tranſaction relative to the depoſiting the 
money ariſing from this ſale, muſt have been the conſequence 
of ſome previous negotiation and agreement touching ſuch pur- 
chaſe money ; and if it was not a part of that agreement, that 
the money was not again to be inveſted in the purchaſe of new 
lands, there would not be any way left to make the declaration 
of truſt of 1719, in any ſhape reconcileable to ſenſe or reafon 
but its whole tendency muſt neceſſarily be, to lead all parties 
into error and miſapprehenſion as to their rights and intereſts in 
that property, which came to them in exchange for the Dol- 
bank eſtate, There certainly did exiſt, though their whole con- 
tents did not now appear, ſeveral deeds and inſtruments, at the 
time, or previous to the compleating the ſale of this eſtate; for 
the uſes of the ſettlement of 1714, muſt, purſuant to the power 
of revocation in that deed, be revoked by ſome deed or inſtru- 
ment, working as an actual revocation, or by ſome deed or con- 
veyance, working as an implied, or conſtructive revocation. In 
the firſt caſe, the uſes of the ſettlement of 1714, as to the Dol- 
bank eſtate, muſt have been by ſuch deed or inſtrument expreſs- 
ly repealed and made void; and the truſtees of that ſettlement 
muſt have been directed to ſtand ſeiſed of that eſtate, to the uſe 
of ſomè new truſtee, upon truſt to ſell and convey the ſame to 
Mr. Norton; and it was very probable, that it might be there 
declared or agreed, that the purchaſe money ſhould be again 
laid out in the purchaſe of new lands, to be ſettled to the uſes 
of the deed of 1714; and that in the mean time, ſuch purchaſe 
money ſhould be depoſited in the hands of Mr. John Newton, 
in truſt, until a new purchaſe could be found, that he ſhould lay 
out the ſame on ſecurities at intereſt, or in the public funds, 
and pay the intereſt and annual profits ariſing thereby, to ſuch 
perſons as, under the ſettlement of 1714, would from time to 
time have been entitled to the rents of Dolbanł, if no ſale thereof 
had been made. But if there was no ſuch expreſs inſtrument 
of revocation, then there muſt have been ſome actual convey- 
ance of Dolban to Mr. Nerton, which muſt neceſſarily have 
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operated ſo as to amount to an implied revocation ; and that couj- 


veyance might have in it ſome recital or expreſſion, demonſtrat- 


ing that it was only meant to veſt the fee fimple of the Dolban#t 


eſtate in Mr. Norton as a purchaſor, but not to make the pur- 
chaſe money become perſonal eſtate; it being to be again inveſt- 
ed in a new purchaſe, and in the mean time depoſited in the 
hands of a truſtee, there to remain in the nature of real eſtate, 
for the benefit of the claimants, under the uſes of the ſettlement 
of 1714. That every poſſible endeavour had been uſed to get 
a ſight of the deeds executed upon the ſale of this eſtate to 
Mr. Norton, but without ſucceſs, as purchaſors are conſtant- 
ly unwilling to produce their purchaſe deeds; and therefore, af- 
ter this length of time, the caſe muſt be judged of from the 
nature and circumſtances of the whole tranſaction; and it was 
apprehended, that there were grounds more than ſufficient to 
form a preſumption, that there was an actual agreement among 
the parties, that the ſale to Mr. Norton was not made with an 
intention of turning landed property into money, but only to 
make him proprietor of the Do/bank eſtate ; yet ſo as that his 
purchaſe money ſhould ultimately be again turned into land or 
real eſtate, and to hinder it from lying dead in the hands of a 
truſtee, it ſhould be placed out at intereſt upon ſecurities, until 
a new purchaſe could be had. 


This preſumption, it was ſaid, was much enforced by carefully 
attending to the contents of the deed of 1719; which naturally 
preſuppoſed, that upon the tranſaction with Mr. Norton, there 
was ſome ſuch revocation, either expreſs or implied, with ſome 
ſuch agreement to inveſt, at ſome time or other, the money ariſing 
from the ſale, in the purchaſe of other lands, in ſome ſuch man- 
ner as before mentioned. For 1ſt, there was a recital, tba? the 
Nortons and the Meſſengers bad ſold and conveyed Dolbank eftate 
to Mr. Norton, for 2, 400 I. Here was an expreſs reference to 
ſome conveyance, for a price certain, which neceſſarily implied 
that ſome revocation did precede or accompany that conveyance, 
or that it worked as a revocation of itſelf ; but neither the convey- 
ance or the revocation now appeared. 2dly, The recital proceed- 
ed by ſaying, that by the conſent and agreement of all the parties, the 
ſaid 2,4001. was paid to the truſtee Mr. John Newton, in truft for 
the reſpective uſes, benefit and advantage of all parties, proportion- 
ably, and according to their reſpective rights and intereſts in and to 
the ſaid premiſes ſo ſold and conveyed, according to the reſpective uſes 

and 
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and limitations contained in the ſaid ſettlement of 1714. Here 


again there was an expreſs reference to an agreement among the 
; | parties, whereby they ſtipulated, that the tranſaction upon the 


ſale to Mr. Norton ſhould work no alteration in the rights or 
intereſts of the claimants under. the ſettlement of 1714, but that 
the whole of ſuch rights ſhould remain in the ſame plight as 
they had ſubſiſted under that ſettlement ; and this again implied, 
that it muſt have been part of the agreement, (the contents of 
which muſt now be taken from preſumption and conjecture) that 
ultimately new lands ſhould be acquired, out of which the ſame 
rights and intereſts might be derived, as had ſubſiſted upon the 
Dolbank eſtate under the ſettlement of 1714; the ſeveral words, 
heirs, uſes and limitations, pointing to rights and intereſts to be 
derived out of lands, or real eſtates, which only are capable of 
deſcending to an heir. Since the ſtatute of Hen. VIII. to ſpeak 
of uſes with reſpect to money or perſonal eſtate, is to ſpeak 
with great inaccuracy: Uſes are not now applicable to perſonal 
eſtates, they can be nothing but truſts: Uſes under that ſtatute 
muſt neceſſarily be derived from the ſeiſin of ſome cognizee, 
feoffee, releaſee, &c. and this ſeiſin can be of nothing but lands; 
neither did any uſe ariſe under the ſettlement of 1714, but out 
of lands, viz. the Dolbank eſtate ; and therefore the uſes ſti- 
pulated for in the agreement here referred to, muſt be uſes de- 
rived out of lands; from whence it follows, that it was a neceſſary 
part of the agreement, that new lands ſhould be purchaſed out 
of which thoſe uſes might be derived. zdly, The deed itſelf 
proceeded by witneſhng, that the ſaid John Newton, tbe truftee, 
did thereby acknowledge and declare, that he had received the ſaid : 
conſideration money of 2,400 l. and that it was depofited in bis hands 
in trujt and for the ſeveral uſes, benefit and advantage of them the 
ſaid John Newton and Mary his wife, Mary Meſſenger, and Brails- 
ford Newton and Elizabeth bis a ie, and their heirs, ſeverally, pro- 
portionably, and according to the fevera! and reſpective rights, 
titles and intereſts of them, each and every of them, and of ther heirs 
to the ſame premiſes ſo ſold and conveyed as aforeſaid, or to any part 
thereof, according to the ſeveral and reſpective uſes and limitations 


herein before mentioned, and in the ſaid recited indenture of ſettle- 
ment contained. Here again there was a reference made to an 


actual depoſit of the purchaſe money, and it named the truſtee 
into whole hands the depoſit was made, which necefſarily i im- 


plicd an antecedent agreement for luch depoſit in the hands of 
ſuch 
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ſuch truſtee; and then it mentioned for whoſe uſe and benefit 
the depoſit was made, i. e. the claimants under the ſettlement of 
1714, and their heirs, ſeverally, proportionably, Cc. Here the 
ſame arguments and inferences recurred with reſpect to the 
words uſes, limitations, rights and intereſts, as had before been made 
uſe of. But how could theſe claimants and their heirs be ſecur- 
ed of having the like rights, benefits and intereſts in this money, 
which was the price of the Do/bank# eſtate, according to the ſe- 
veral and reſpective rights, titles and intereſts which they had in 
that eſtate under the ſettlement of 1714, unleſs it was part of 
the agreement, that the truſtee in whoſe hands it was depolited, 
ſhould ultimately lay it out in a new purchaſe? And to make 
them talk or intend otherwiſe, was to make them talk the moſt 
abſurd language that ever was made uſe of, Here were the plain 
footſteps of a farther agreement, it was actually referred to in the 
recitals of the deed of truſt, but its contents were there men- 
tioned in an abridged form; and though it might now in that 
abridged form, appear ſomewhat obſcure, yet to uphold the in- 
tention and meaning of the parties, a Court of Equity, in the 
matter of a truſt, will ſupply what is wanted, by intendment ; 
and preſume, that amongſt the contents of this agreement, there 
were thoſe ſtipulations which were abſolutely neceſſary to give 
effect to the true meaning of the parties. Qyod neceſſario ſubin- 
telligetur non de eſt. 


On the other ſide it was contended, that by the ſale of the 
eſtate in queſtion, which was effected by means of the powers 
reſerved to the parties, by the ſettlement of 1714, and in the exe- 
cution of which they all concurred, the lands were by the con- 
ſent of all the parties, converted into money; which was paid 
into the hands of a truſtee, and laid out by him, one moiety in 
South Sea ſtock,” and the other moiety on a private ſecurity, by 
the conſent of all parties. That the declaration of truſt in 1719, 
conſidered the truſt fund as conſiſting ſpecifically of the South 
Sea Stock, and the private ſecurity ; and declared the truſt of 
the ſpecific ſums ſo ſecured, with a covenant from the truſtee to 
apply the ſtock and bond according to the truſt before declared. 
That to re-convert the money into land, the conſent of all the 
parties to the declaration of truſt was neceſſary; but no ſuch 
conſent being had, nor any intimation given by any of the par- 
ties, that the fund or any part of it ſhould be again converted 
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— into land, it was therefore to be conſidered at this time as per- 
22 ſonal property ; and Mary Meſſenger being tenant in tail of one 
moiety, the remainders over were by the rules of law void; 

ſo that ſhe became entitled to the abſolute intereſt in that moiety, 


and conſequently it became part of her perſonal eſtate, and paſſed 
as ſuch to her executors. | 


As to the objection, that Mary Meſſenger intended, that John 
Newton ſhould have her 12086 J. after her death, of which intent 
her letter was evidence; it was ſaid, that this letter demonſtrat- 

ed that ſhe looked upon the 1200 J. as money and not as land, and 
therefore was concluſive againſt the appellant's relief upon that 
ground ; and the letter did not entitle him to relief upon any 
other, for it did not import a gift of the money to him. The 
utmoſt to be inferred from the letter was, that ſhe underſtood 
the appellant would be entitled after her death, and therefore ſhe 
propoſed to him to take the money, and pay her an annuity for 
her life. But this propoſal was founded upon a miſtake of her 
intereſt, It never was accepted, nor was ſhe ever undeceived ; 
and being founded in error, no right could accrue-from it. If 
' ſhe had been undeceived, it was impoſſible to ſay what would 
then have been her intent, or to whom ſhe would have given the 
benefit of this money. There was therefore no ground whatſo- 
ever, upon which the Court could decree any right in the appel- 
lant ; ſo that the bill was very properly diſmiſſed. 


Drcaer But after hearing Counſel on this appeal, it was oRDERED 
reverſed. 


M. S. Jour. and ADJUDGED, that the decree therein complained of ſhould 

ſub ann0177;- be reverſed : And it was DECLARED, that the appellant was en- 
p-. 662. : ? ; . | . | 

| titled to the 1200 J. in the pleadings mentioned. And it was 

further oRDERED and ADJUDGED, that the reſpondents ſhould 

pay to the appellant 1200 J. with intereſt for the ſame, after the 

rate of 4. per cent. from the death of Mary Meſſenger ; and 


that the Court of Chancery ſhould give all neceflary and proper 
dire tions, for carrying this judgment into execution. 
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William Bolts, Eſq; — 2 Appellant. 


His Majeſty's A:torney General, at the 


relation of the Eat India Company, {Reſpondents 


12th May 1773. 


Y ſeveral letters patent, and by. ſeveral ſtatutes confirming 

the ſame, and particularly by an act paſſed in the gth year 

of King William III. and by letters patent, dated the 5th of Sep- 
tember, in the 1oth year of his reign, the ſole trade in, to and 
from the Eaft Indies, in the countries and parts of Afia and Af 
rica, and the iſlands, ports, havens, cities, creeks, towns and 
places of Afia, Africa and America, or any of them beyond the 
Cape of Good Hope to the Streights of Magellan, in the ſaid let- 


ters patent and ſtatutes mentioned, were ſolely veſted in the 


Eaſt India Company. 

By an act paſſed in the 7th year of King George I. intitled, 
An at for the further preventing his Majeſty's ſubjefs from trad- 
ing to the Faſt Indies under foreign commiſſions, and for encourag- 
ing and further ſecuring the lawful trade thereto, and for further 
regulating the pilots of Dover, Deal, and the Iſle of Thanet, it 
was, among other things, enacted, That it ſhould be lawful for 


his Majeſty's Attorney General for the time being, at the relation 


of the Company, or by his own authority, to exhibit a bill in 
the Exchequer againſt any perſons trading, dealing, trafficking, 
or adventuring at any time after the 24th of June 1721, in, to 
or from the Eaſt Indies, or parts aforeſaid, contrary to law, or 
apainſt any perſon concerned as agent, factor or copartner with 
ſuch illicit traders, for diſcovery of ſuch their trade, and for reco- 
vering ſuch duties and damages as are therein aftermentioned ; 
waving in every ſuch bill, all the penalties and forfeitures incur- 
red by ſuch perſons for the matters in ſuch bill contained; and 
ſuch perſons ſhould anſwer the ſaid bill, and not plead or demur 


to the diſcovery thereby ſought, and pay to his Majeſty the 


cuſtoms and duties of the goods and merchandize arifing, pro- 
duced or purchaſed by the ſaid unlawful trade, and ſhould an- 


ſwer and pay to the Company for the fame, 30 J. per cent. accord- 


ing to the value thereof in England. TE; 
2 By 
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By another act, paſſed in the 17th year of King George II. 
773, intitled, An a& for granting to bis Majeſly the ſurplus or remain- 
der of the monies ariſen or to ariſe by the duties on ſpiritous liquors, 
granted by an att of the laſt Seſfion of Parliament, and for ex- 
plaining and amending the ſaid act in relation to the retailers of 
fuch liquors, and for eſtabliſhing an agreement with the United 


Company of Merchants of England trading to the Eaſt Indies, it 
was, among other things, enacted, that the ſaid Company ſhould 


have and enjoy the ſole and excluſive trade and traffick, and the 
only liberty, uſe and privilege of trading, trathcking and exer- 
ciſing the trade or buſineſs of merchandize in, to and from the 
Eaſt Indies, and in, to and from all the iſlands, ports, havens, 
coaſts, cities, towns and places between the Cape of Good Hope 
and the Streights of Magellan, in the before mentioned act of the 
gth year of King William III. or in the ſaid charter of the 5th of 
September, in the 10th year of his reign, mentioned, in as ample 
manner as the ſaid; Company could thereby or otherwiſe law- 
fully trade thereto; and that the Eat Indies, iſlands, ports, 
towns and places within the limits beforementioned, ſhould not 
from thenceforth, at any time before the determination of the 
Company's ſole trade to the Eaſt Indies, and which was thereby 
declared not to be determinable till after three years notice by 
Parliament, after the 25th of March 1780, and repayment to 
the ſaid Company of the capital ſtock and arrears of the annui- 
ties therein mentioned, be repaired or ſailed to, viſited, fre- 
quented, or haunted by, any other of the ſubjects of his Majeſty, 
his heirs or ſucceſſors; and, if any of the ſaid ſubjects of his 
Majeſty, his heirs or ſucceſſors, of what degree or quality ſoever, 
other than the factors, agents and ſervants of the ſaid Company, 
or ſuch as ſhould be licenced by them, ſhould at any time or 
times thereafter, before ſuch determination of the ſaid Company's 
ſole trade, directly or indirectly, fail, or go to, viſit, haunt, fre- 
quent, traffick, trade or adventure in, to or from the Eaft Indies, 
or other the limits before mentioned, contrary to that act, ſuch 
offenders ſhould forfeit all the ſhips and veſſels employed in ſuch 
voyage, trade or adventure, with the guns, tackle and furniture 
thereunto belonging, and alſo all the goods laden thereupon, or 
that ſhould be ſent to, acquired, traded, trafficked or adventured 
with in the Eaſt Indies, or parts aforeſaid, and all the proceeds and 
effects of the ſame, and double the value thereof, which penal- 


tics and forfeitures ſt culd be ſued for, ſeized and diſtributed in 
the 
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che manner by the ſaid act of the 7th year of George I. directed, 


concerning the penalties and forfeitures in that a& mentioned, 
or referred to, with reſpe& to the ſaid Company, or their trade in 
the Eaſt Indies: And it was thereby further enacted, that the 
ſaid company ſhould at all times thereafter for ever, ſubject as 
therein mentioned, enjoy all the profits, benefits, advantages and 
privileges, which by any former acts or charters founded there- 
upon were enacted, given and granted to them, not by the ſaid 
act altered; and the ſame were thereby ratified and confirmed. 


On the 6th of November 1759, the appellant entered into the 
ſervice of the Eaſt India Company, as their factor and covenant- 
ſervant at Fort William in Bengal, in the Eaſt Indies; and ſoon 
after went over in that capacity from England to Bengal, and con- 
tinued in ſuch ſervice in Bengal, till the 24th of November 1766, 
on which day he having, by a letter, dated the 1oth day of the 
ſame month, addreſſed to the Governor and Counſel at Fort Wil- 
liam, deſired leave to reſign the ſervice; the Governor and 
Council agreed, that ſuch his application to reſign ſhould be 
complied with and accepted. | 


At a conſultation of the ſaid Governor and Council, held at 
Fort Villiam on the 5th of January 1767, by an order then 
made, after taking notice that the ſaid William Bolts had had 
permiſſion to reſign the Company's ſervice, in conſequence of 
his letter to the board, it was ordered, that intimation ſhould be 
given to him by the ſecretary, that, as he could not claim any 
title to remain any longer in India, he was poſitively required 
not to engage further in commercial concerns, and to prepare to 
embark for England in one of the Company's ſhips of that ſea- 
ſon ; and on the ſame 5th of January, or within a day or two 
after, the appellant had notice of ſuch order. Nevertheleſs, in 
breach of the letters patent or charter, and the ſeveral acts above 
ſet forth, and divers other ſtatutes, and contrary to the above 
order, and ſeveral other ſubſequent orders of the Governor and 
Council of Fort William, who were duly authoriſed and appoint- 
ed by the Company, he continued in, and traded, and carried on 
the buſineſs of merchandize, by himſelf, and his agents and fac- 


tors, at and in Fort Villiam, and at and in Benares, Patna, Moor- 


ſhedabad, and ſeveral other places and towns in Bengal, and other 


places in the Eaſt Indies, within the limits deſcribed in the ſaid 
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letters patent and acts above mentioned, from the 24th of No- 
vember 1766, until the 23d of September 1768, till which day 
he remained in the Eaſ Indies; during all which period of time, 
or the greateſt part thereof, the appellant, by himſelf or his part- 
ners, factors and agents, carried on very extenſive dealings in 
trade within the limits aforeſaid, and particularly in falt petre, 
betel nut, and in woollen goods bought by him, or his order 
of the Dutch, and in other branches of trade, not only with the 
natives and others of the country, but alſo at the factories and mar- 
kets of other European powers ſettled in the Eaft Indies, and with 
their ſubjects and ſervants there, greatly to the detriment of the 
ſaid Eaft India Company and their trade, and not only without 
the licence of the company, butexpreſsly contrary to their orders, 
or to the orders of their governor and council, and contrary to 
his own repeated declarations, promiſes, and aſſurances by him 
given, that he continued in the Eaſt Indies only for the pur- 
poſe of ſettling his outſtanding concerns, and calling in his effects 
acquired before the time of his quitting the ſervice of the com- 
pany ; and by means of ſuch illicit trade, the appellant got 
conſiderable profits, and acquired large quantities of goods and 
merchandizes, to the amount in the whole of 100,000 /. great 
part of which he left behind him in the Ea, Indies, under the 
care of his attornies and agents there, particularly Meſſrs. Keir, 
Reed, Cator, and Gibſon, as well as ſeveral outſtanding debts 
which were due to him, and aroſe from ſuch illicit trade, and 
other parts thereof he brought home to England, all which 
goods and merchandize, effects and credits, became forfeited by 


virtue of the ſeveral acts above mentioned, ſome or one of them, 


The appellant, knowing he could not procure ſhips to bring 
his merchandize and effects home to England, and to conceal, as 
far as he was able, the illicit trade he had ſo carried on, either 
before he left the Eaſt Indies, or after his return to England, gave 
directions to his attornies or agents, and particularly to Meſſrs. 
Keir, Reed, Cator and Gibſon, to exchange his effects and pro- 
perty there for goods proper for the European markets, and to 
collect all his debts and effects, and lay out the money in ſuch 
goods, or otherwiſe cauſe his effects and property there to be ex- 


changed for, and the money collected in from his outſtanding 
debts to be laid out in the purchaſe of ſuch goods as were 


praper for the European markets; and he, and his attornies 


or 
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or agents in the Eaſt Indies, by his orders, hired ſeveral foreign 
ſhips on freight, and particularly two Portugueſe veſſels bound 
from Goa to Liſbon, one called Nra. Sra. de Cannidade & St. 
Franciſco de Paula, Nicholas Fernandes de Fonſcea Captain; and 
the other called Nra. Sra. de Adjuda & St. Pedro d' Alcantara, 
whereof Thomas de Franca Gortas was Captain, and alfo a Daniſh 
veſſel, to bring over to Liſbon, or ſome other foreign port in 
Europe, ſuch merchandizes as his agents and factors could load 
on board thoſe veſſels, and particularly large quantities of piece 
goods; or the appellant or his agents fold and diſpoſed of all 
cr great part of the cargoes ſo imported to Europe, to ſome per- 


ſons who took ſuch ſhips to freight, or loaded ſuch goods on 


board them, and were paid for ſuch goods in the Eaſt Indies, in 
ſpecie or by bills of exchange, or it not paid for there, they 
were by virtue of ſome agreement made for that purpoſe, paid 
for either to theappellant, or ſome perſon for his account, on the 
arrivals of thoſe ſhips in Portugal, or on the ſale of the goods; 
and he or his agents, on ſhipping thoſe goods in the Eaſt Indies, 
cauſed them to be inſured for a conſiderable ſum of money. 


In the month of December 1770, the firſt mentioned Portu- 
gueſe ſhip, and on the 6th of April 1771, the other of them ar- 
rived at Li/lon, freighted with the goods of the appellant ; and 
he, on receiving advice of their arrival, went from England to 
Liſbon, in order to diſpoſe of his ſaid goods, or to receive the 
money for which the ſame were ſold in the Eaſt Indies; and 
he, or his agents, upon his arrival, or before, or ſoon after, 
cauſed the ſaid goods to be fold, to the amount of 100,000 /. 
and upwards, and the produce thereof, or the money for which 
the ſame were ſold in the Eaſt Indies, or a great part thereof, 
was paid to the appellant in Liſbon, or afterwards remitted to 


him in England. | f 


In Trinity Term 1771, the Company cauſed an information, 
in the name of his Majeſty's Attorney General at their relation, 
to be filed againſt the appellant in the Court of Exchequer, ſtat- 
ing the ſeveral matters before ſet forth; and praying, that he 
might ſet forth an account of all his dealings and tranſactions 
in trade, in, to and from the Eaſt Indies, or any port, city, town, 
or place within the limits above mentioned, fince the 24th of 
November 1766, and of all monies, goods, and merchandizes 

x produced 
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produced or purchaſed by ſuch trade, with the value thereof, and 
in particular, of the ſeveral goods ſhipped and ſent to Europe from 
the Eaſt Indies on his account, and for what the ſame were ſold ; 
and that he might alſo ſet forth an account of all ſuch ſums 
of money as were due to the Company on account of ſuch un- 
lawful trade, and that he might come to an account for all the 
goods and merchandize produced and purchaſed by ſuch unlaw- 
ful trade, or the value thereof, and for. the damages due to the 
Company for the ſame, after the rate of 30 J. per cent. accord- 
ing to the value thereof in England; the attorney general on be- 
half of his Majeſty, and the Company, waiving all penalties and 
forfeitures incurred by the appellant for the matters in the in- 
formation contained, or enquired after. 


On the 18th of February, 1772, the appellant put in a plea 
and anſwer to this information; and to ſo much thereof as 
ſought a diſcovery of his trade and dealings in, to and from the 
Eaft Indies, or any place within the limits in the information 


mentioned, ſince the 24th of November, 1766, and of the effects 


produced by ſuch trade ; and in particular of the goods therein 
mentioned to have been ſent to Europe from the Eaſt Indies, or 
to compel him to account for ſuch goods, or pay any damages 
to the company for the ſame; he pleaded in bar, that King 
George II. by his letters patent, dated the 8th of January, in the 
26th year of his reign, after reciting (among other things) that 
the Eaſt India Company, by a ſtrict and equal adminiſtration of 
juſtice in the towns, factories, and places belonging to them in 
the Eaſt Indies, and other parts beyond the Cape of Good Hope to 
the Streights of Magellan, had very much encouraged, not only 
his own ſubjects, but likewiſe the ſubjects of other princes, and 
the natives of the adjacent countries, to ſettle in thoſe towns, 
factories and places for trade, by which means ſome of the ſaid 
towns were become very populous, and eſpecially the towns of 
Bombay or Calcutta, and parts before mentioned ; and that in 


purſuance of the powers granted to the Company by his Royal 
Predeceſſors, the Company, before the granting of the charter 


firſt thereafter mentioned, had conſtituted within the ſaid fac- 
tories, ſeveral officers, by the name of Governor and Council, and 
Preſident and Council; but that there being great want in all 
thoſe places, of proper authority for the more ſpeedy adminiſter- 
ing of juſtice 1n civil cauſes, and for the trying and puniſhing of 

. capital 
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capital and other criminal offences, miſdemeanors, Cc. com- 
mitted within the diſtricts and places aforeſaid, and in other the 
Campany's ſettlements, within the limits of trade granted to 
them; and for the better government of the ſeveral factories be- 
longing to them within the ſame, his ſaid Majeſty granted to the 
Company and their ſucceſſors, and by his ſaid letters patent or- 
dained, that there ſhould be for ever thereafter, within the ſaid 
factory of Fort William in Bengal, a corporation by the name 


of the Mayor and Aldermen of Calcutta, at Fort Villiam in 


Bengal, which ſhould conſiſt of a Mayor and nine Aldermen, 
ſeven of which Aldermen, together with the Mayor, ſhould be 
natural born ſubjects of his Majeſty, and the other two Alder- 


men might be foreign Proteſtants, the ſubjects of any other 


prince or ſtate in amity with him; and that the ſaid corporation 
thould have perpetual ſucceſſion, and be choſen or appointed 
from time to time in manner therein mentioned ; and that ſuch 
Aldermen ſo choſen ſhould continue in their offices during theit 
lives, and ſhould, with the Mayor, be inveſted with ſuch powers as 
in the charter are mentioned. That coming to the knowledge of 
this charter, the appellant was induced to enter into, and did enter 
into the Company's ſervice on the 6th of November, 1739, under 
ſuch deed of covenants as in the information mentioned, and con- 
tinued to ſerve the Company for five years as thereby ſtipulated, 
and afterwards continued to ſerve the Company in India for tws 
years more or thereabouts, but without entering into any deed 
of covenants for that purpoſe, about which time he refigned the 
Company's ſervice ; and that having ſervgd the Company during 
the times before mentioned, greatly to the ſatisfaction of the 
Prefident and Council of Fort William, he was about the time 
of his reſignation appointed one of the Aldermen of the Mayor's 
Court at Calcutta, agreeably in all reſpects to the ſaid. charter, 


ſo to do. +. 


The appellant further pleaded,\ that whilſt he continued to act 
in the laſt mentioned capacity, the Preſident and Council at 
Calcutta having concerted ſome cruel, unjuſt and oppreſſive 
monopolies in trade, to their own private emolument, and being, 
as he believed, guilty of other enormities to the prejudice of 


the Company's intereſt,, which they were apprehen five might be 


expoſed. by him, who had been for ſome time well acquainted: 
Vox. VII. NM with 


and afterwards officiated in the ſaid office as ſuch, and continued 
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— with the trade and concerns of that country, the Governor and 


Council concerted various ſchemes for diſtreſſing him, and, in con- 


ſequence thereof, proceeded to ſentence him to baniſhment out 
of Bengal, and afterwards cauſed ſeveral of his mercantile agents 
in remote parts of the country to be ſeized and impriſoned for 
many months, and to abandon his effects to the amount of 


near 20,000 J. under their care, and refuſed their protection to 
him, and in particular with reſpe& to his agents and the pro- 
perty ſo abandoned by them, and which on account of the menaces 


of the Governor and Council he was obliged totally to deſert; 


N 


and afterwards, in September 1768, they proceeded to ſentence 
him to be removed from his office of Alderman, in an illegal 
and oppreſſive manner; the ſentence having been ſince reverſed, 
on an appeal to his Majeſty in Council; and that in order to 
diſtreſs and ruin the appellant, the Preſident and Council, ſhortly 
after making the ſaid ſentence of removal, in September 1768, 
cauſed his houſe in Calcutta to be ſurrounded by a number of 
armed ſeapoys in the Company's ſervice, who ſuddenly ſeized 
him therein, and forcibly took him from thence and put him on 
board a ſhip, before he could ſecure his effects, amounting to 
185,000/. and ſent him to England. The appellant alſo plead- 
ed, that he was the ſon of William Bolts, decealed, who was 
a native of Heidelburg in Germany, and an alien ; and that he 
the appellant was born beyond the ſeas, and out of the al- 
legiance of his Majeſty, and was, during his being an Alderman 
of the Mayor's Court at Calcutta, and his ſubſequent reſidence 
there, a Proteſtant andy an alien, and a ſubject of Germany, in 
amity with his Majeſty. 


On the zoth of May 1772, this plea came on to be argued 
before the Barons, when, after full and ſolemn debate, all of 


them were of opinion, that the plea ſhould be over-ruled, and 


J. Dunning. 
A.Macdonald. 


made an order accordingly. 


From this order the appellant thought proper to appeal, inſiſt- 
ing, that his plea of alienage was a good and ſufficient bar to 
the information ; for that about the time of his reſigning his of- 
fice in the ſervice of the Company, he was admitted an Alder- 
man, or Judge of the Mayor's Court at Calcutta, under that 
clauſe in the charter granted by King Geo. II. (commonly cal- 
led The Charter of Fuſtice which enabled foreign Proteſtants, 
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the ſubjects of any other Prince or State in amity with him, to hold 
that office; whereby the appellant was recognized as being, what 


he really was, the ſubject of a ſtate at amity with Great Britain. 


That being thus contradiſtinguiſhed from a Bririfh ſubject, he did 


not come under any of the acts of parliament ſtated in the in- 
formation; as thoſe acts expreſsly regarded ſubjects of his Ma- 
jeſty, a deſcription which did not apply to the appellant, at the 
time of his ſuppoſed tranſgreſſion againſt them. The only 
ground on which the appellant could be brought within the de— 
ſcription of a ſubject of his Majeſty, was the temporary allegi- 
ance which he was ſuppoſed to have owed to the crown of Great 
Britain, at the time when this pretended illicit trade was car- 
ried on; but it muſt be obſerved, that legiance is reciprocum 
ligamen ; wherefore, if protection be withdrawn, by forcibl y ba- 
niſhing an inhabitant, the duty of legiance ceaſes, The appel- 
lant was therefore releaſed from his temporary allegiance, when 
he was deprived of protection, and of his office of Alderman, 
and brought a priſoner upon the high ſeas from the Britiſb ſet- 
tlements, where the traffick in queſtion could have been deemed 


illegal only while he reſided upon the ſpot. That the act 7th 


Geo. I. which enables his Majeſty's Attorney General, by his 
own authority, or at the relation of the Eaſt India Company, to 
recover 3o/. per cent. of the value in England, of all goods 
which are the ſubje& of illicit trade, being a ſtatute highly 
penal, muſt be conſtrued ſtrictly; in which caſe, being ex- 
preſsly confined to bis Majeſty's ſubjecte, it could not be extended 
ſo as to comprehend the appellant, who became an Alderman of 
Calcutta in the character of an alien; and who in fact, at the 
time when his effects were embarked in India, by another 
foreigner without his knowledge or privity, was not reſident in 
any part of his Majeſty's dominions, nor had any concern with 
the reſpondents, at whoſe inſtance, as relators, the Attorney 
General had filed the preſent information. * 


On behalf of the reſpondents it was ſaid, that when the ap- 
pellant in the year 1759, entered into covenants with the Ea. 
India Company, for his faithful ſervice as their factor in Bengal, 


and continued in ſuch ſervice for ſeven years, it was not known 


to the Company, or pretended by the appellant, that he was 
not a ſubject of his Majeſty, but an alien owing no obedience 


to him. That the appellant after the expiration of his ſeven 
ö years 
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years ſervice, was appointed by the Company's governor and 


council, an Alderman and Judge of the Mayor's Court of Cal- 
cutta, for his life; a high court of juſtice, conſtituted by his 
Majeſty's charter, a Court of record, and of civil and eccleſiaſti- 
cal juriſdiction; on the acceptance of which office, the appel- 
lant took the oaths of allegiance to his Majeſty, and was 
bound to adminiſter juſtice according to the laws of England ; 
to which laws he now by his plea inſiſted, he was not ſub- 
jet. That though by his Majeſty's charter of juſtice, it was 
allowed that two of the Aldermen and judges of the Mayor's 
Court at Calcutta might be foreign Proteſtants, yet the appel- 
lant was admitted to ſuch office, as if he had been a natural born 
ſubject of his Majeſty ; and if he could now derive any extra- 
ordinary privilege from being an alien, ſuch office of Alder- 
man was, obtained by a fraudulent concealment of the truth ; no 
foreign Proteſtant having been admitted to it for many years 
paſt, from the great increaſe of his Majeſty's ſubjects at that 
place. That when the appellant was, in the year 1768, infor- 
mally and illegally removed by the Goyernor and Council at 
Calcutta from the office of Alderman of the Mayor's Court, 
he appealed to his Majeſty in Council to be reſtored to the ſaid 
office; but he did not in that petition repreſent bimſelf as a 
foreign Proteſtant, or an alien, or in any manner diſtinguiſh 
himſelf from the reſt of his Majeſty's ſubjects. That if thoſe 
who have been in the ſervice of the Eaſt India Company, being 
aliens, or pretending to be aliens, may lawfully carry Eaſt India 
commodities from the Company's ſettlements to the ports of 
foreign kingdoms, it would virtually put an end to the Com- 
pany's charter, and all the acts of Parliament made for ſecur- 
ing that trade to this kingdom: And if the appellant could 
avail himſelf of his preſent plea, he was in a better ſituation 
as an alien, than any of his Majeſty's ſubjects; for he would 


have the“ protection and benefit of the laws of England, without 
being amenable to them. 


After hearing counſe] on this appeal, it was ORDERED and 
ADJUDGED, that the ſame ſhould be diſmiſſed ; and the order 
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Richard Chatke, and John Chilton, Plaintiffs 


Henry Townley Ward, Gent. Defendant 


21ſt May, 1773. 


T the General Quarter Seſſions for the county of Middle- 

ſex, held at Hict's Hall, in December 1770, the plaintiffs 
preferred an indictment againſt the defendant and two other 
perſons, charging them with wickedly deviſing to ruin the plaintiff 
Chalke, and conſpiring to withhold a debt, alledged to be due 
to him from one of the parties; by which means they had 
wholly ruined Chalke, 


Having procured this indictment to be found upon their own 
evidence, they obtained a judge's warrant for apprehending the 
defendant, which they cauſed to be executed, and the defendant 
being taken into cuſtody, was obliged to give bail for his appear- 
ance to anſwer the charge. 


The indictment being removed into the court of King's Bench, 
was brought on to trial there by the defendant, 'on the 13th of 


February 1771 ; when no perſon appearing in ſupport of the pro- 
ſecution, the defendants were acquitted. 


The defendant, in order to do juſtice to his reputation, and to 
recover fatisfaftion for the injury he had thus received, on the 


23d of April 1771, commenced an action in the Court of King's 


Bench, againſt the plaintiffs, by attachment of privilege, as an 
attorney of that Court, with which proceſs the plaintiffs being 
ſerved, and not chooſing to appear, common bail was put in for 
them according to the ſtatute, and a declaration was filed againft 
them, for having maliciouſly, and without any probable cauſc, 
commenced and proſecuted the above mentioned indictment 
againſt the defendant. 


The plaintiffs conſcious of their being unable to make any 
defence to this action, (and proof of any probable cauſe for the 
proſecution would have been a good defence) did not think pro- 
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per to plead, and therefore interlocutory judgment was ſigned 
againſt them by default, and a writ of inquiry of damages iſſued; 
upon the execution of which, before the ſheriffs of Middlęſex, 
the jury, upon full proof of the circumſtances of the caſe, aſſeſſed 


the damages at 5001. 


Several applications were afterwards made to the Court of 
King's Bench, on behalf of the plaintiffs in error, to ſet aſide 
this judgment and inquſition, for pretended irregularities, and 
upon other ſuggeſtions, which attempts proved ineffectual; and in 
Michaelmas Term, 1771, final judgment was entered for 5001. 
damages, and 27/. 105. coſts. 


A writ of error was thereupon brought in the Exchequer 
Chamber, where the plaintiffs thought fit to aſſign only the ge- 
neral errors, and in Trinity Term, 1772, that Court affirmed the 
judgment. 


And now to reverſe this judgment of affirmance, a writ of er- 
ror was brought in Parliament, and the errors aſſigned were, 
I. That there was no original writ of attachment of privilege 
filed, to warrant the declaration. II. That there were only 
ten days and not fifteen, between the teſte and return of one 
of the original writs. III. That the original writs and declara- 
tions were not ſufficient in law to maintain the action. IV. That 
the cauſe of action appeared to be jointly againſt Chalke and 
Chilton, and that Ward had proceeded by an attachment of pri- 
vilege againſt them jointly ; whereas by the laws and cuſtoms of 
this realm, no attachment of privilege can iſſue in a joint action, 
or for a joint offence. V. That Chilton at the time of exhibit- 
ing the bill, was one of the attornies of the Court of Common 
Bench at Veſtminſter, and that by the laws and cuſtoms of the 
realm, and of the ſaid Court, and the liberties and privileges of 
its attornies, Chilton ought to have been impleaded in the com- 
mon Bench only, and not in the Court of King's Bench.. And 
VI. That Ward was an attorney of the Court of Common 


Bench, and having exhibited his bill againſt CHilton in the Court 


of King's Bench ſeparately and not jointly, Chilton was not 
bound to appear, or anſwer the ſame; wherefore, the ſaid bill 
and all the ſubſequent proceedings thereon, were totally void. 


No 
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No caſe was printed, or any reaſons offered on behalf of the I 
plaintiffs, in ſupport of theſe aſſigned errors; but on behalf of 1 
the defendant it was ſaid, that ſuppoſing no writ of attachment J. Wallace. 
of privilege was filed in this cauſe, yet the want of it would — 
not be matter of error; ſince the bill which was des . 
againſt the plaintiffs, as being in the cuſtody of the Marſhal, 
was the foundation of the ſuit, and not the attachment; however, 
the attachment of privilege was in fact filed, and returned upon a 
Certiorari. That it was not neceſſary in this cauſe to determine, 
whether the fifteen days between the teſte and return of an ori- 
ginal writ could be aſſigned as a matter of error, becauſe this ſuit 
was by bill; and an attachment of privilege was merely in the na- 
ture of writ of Latitat. It was not anoriginal writ, for it is eſſential 
to an original writ, that it ſhould iſſue out of the Court of 
Chancery, but the attachment of privilege iſſues out of the 
Court of King's Bench, and is ſigned by the proper officer there, 
whoſe buſineſs it is to make out and ſign the writs of Latitat, 
and like them is made returnable before the King at Weſtminſter, 
on a certain day; whereas original writs are returnable on a ge- 
neral return, before the King himſelf, whereſoever his Majeſty 
ſhall then be in England. Upon this objection, the plaintiffs in 
error had given judgment againſt themſelves ; for if the preſent 
ſuit had been by original, they could not have brought their 
writ of error in the Exchequer Chamber, but muſt have re- 
ſorted to Parliament immediately. That it might as well be 
contended, that for an injury jointly committed, no action can 
be maintained, as that an attachment of privilege will not lie in 
ſuch caſe; for in all perſonal actions, an attorney has as much 
right to this writ, as an unprivileged perſon has to the ordinary 


proceſs. With regard to the objection founded on. the ſuppoſed 
L privilege of the plaintiff Chilton, as an attorney of the Court of 
: Common Pleas, to be ſued in that Court only ; it was ſubmit- 
f ted, that the objection came too late: The plea of privilege is 
- a plea in abatement, and ſhould be offered in the firſt inſtance 
d to the Court in which the ſuit is commenced, and cannot be in- 
n troduced by writ of error. Beſides it was apprehended, that in 
t this caſe, ſuch plea of privilege could not have been ſupported, 
It even if it had been tendered in due time to the. Court below ; 
II becauſe it is an eſtabliſhed rule, that an attorney ſued Jointly 


with another perſon is not entitled to any privilege, neither is 
he when ſued ſeparately, provided the plaintiff in ſuch action 
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be an attorney of another Court; nor was it material that the 
plaintiff Chi/ton happened likewiſe to belong to the Court of 
which the defendant was an attorney, ſince being beſides an at- 
torney of another Court, he might ſue in either of the Courts 
at his election. It was not however neceſſary in this ſtage of 
the cauſe, to decide what would have been the effect of a plea 
of privilege, if it had been duly put in, the plaintiffs in error 
not having relied upon it in the proper place. 


On the day appointed for arguing this writ of error, counſel ap- 
peared for the defendant, but none for the plaintiffs ; and there- 
fore it was ORDERED and ADJUDGED, that the judgment ſhould 
be affirmed, and the record remitted ; and that the plaintiffs 
ſhould pay the defendant 50 J. for his coſts, ſuſtained by reaſon 
of bringing the ſaid writ of error. 


Samuel Halt, — — — Plaintiff 
| ; in Error. 


John Doe, - — Defendant 


15th June, 1773. 


| HE plaintiff in error holding a farm called Lapley Wood 
Farm, in the pariſh of Lapley, in the county of Stafford, 
as tenant to Thomas Swinfen Eſq; and not managing the ſame 
to ſatisfaction, Mr. Swinfen gave a regular and proper notice to 
the plaintiff in error, to quit the poſſeſſion of the ſaid farm at old 
Lady-day 1772; but he retuſed to give up the poſſeſſion of the farm 
agreeable to ſuch notice, and afterwards ploughed up great part 
of it, and ſowed the ſame with flax ſeed, (which greatly im- 
poveriſhes and hurts the land for many years to come) and com- 


mitted other waſte and ſpoil thereon, in defiance of his land- 
lord. 


Mr. Swinfen therefore brought his ejectment againſt the plain- 


tift in error, who was hardy enough to appear and plead there- 
to; and the ejectment came on to be tried at the aſſizes for the 
| county 


ty 
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county of Stafford, when a verdi& was given againſt the plain= — 


. . . I . 
tiff in error, and final judgment was afterwards entered thereon, FO 1.1 


To reverſe this judgment, but more apparently for the pur- 
poſe of delaying the execution of it, the preſent writ of error 
was brought; and the error afſigned was (for there was no 
caſe printed, or reaſons offered to ſupport it) that the verdict 
was found for the defendant in error, whereas by the laws of 


this kingdom, ſuch verdict ought to have been found for the 
plaintiff in error. 


But on behalf of the defendant in error it was ſaid, that the G. Pryce. 
error aſſigned was for error in the verdict, and not for error in 
the judgment; whereas error does not lie for the misfinding of 
a verdict by a jury, ſuppoſing any ſuch in the preſent caſe to be, 
but the proper remedy is by application for a new trial, to the 
Court where the action was brought. 


On the day appointed 12 arguing this writ of error, coun- judgment 


ſel appeared for the defendant, but the plaintiff made default; 1 


and therefore it was ORDERED and ADJUDGED, that the judg- /ubanm177;, 


ment ſhould be affirmed, and the record remitted ; and that the “ 
plaintiff in error ſhould pay the defendant, 100/. for his coſts ſuſ- 
tained by reaſon of bringing the {aid writ of error. 


* r 


Sir Robert Staples Bart. Grace Staples, 10 1 
Widow, and John Staples, E; Je pellants. Cale 7. 
Mary Mas garetta Maurice, Spinſter, Reſpondent. 


19th January 1774. 


IR Robert Staples, Bart. being ſeiſed in fee of lands in the 
county of Londonderry, and poſſeſſed of other lands by 
virtue of certain leaſes under the ſees of Armagb and London- 
derry reſpectively, for terms of years renewable on payment of 
fines, in the year 1682, entered into a treaty of marriage with 


Mary Veſey, one of the daughters of Dr. Jobn Veſey, Archbi- 


Vox. VII. O ſhop 
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ſhop of Tuam; and previous to the marriage, by articles dated 
the 12th of March 1682, executed by the Archbiſhop and Sir 
Robert, in conſideration of the marriage, and of a marriage por- 


tion of 1000 J. it was covenanted, that after payment of the 
laſt 500 J. part of the portion, Sir Robert Staples, his heirs, exe- 


cutors or adminiſtrators, ſhould lay out 2000/. in the purchaſe 
of lands of inheritance, to be ſettled to the uſe of Sir Robert 
Staples for life, with remainder to the ſaid Mary for life; re- 
mainder 20 the uſe of their heirs of both their bodies, And it was 
alſo thereby covenanted, that the leaſes for years, and all the chat- 
tels, real and perſonal, whereof Sir Robert was then poſſeſſed, 
or ſhould afterwards acquire, by renewal of leaſes, purchaſe, or 
otherwiſe, ſhould be to the uſe of and in truſt for the ſaid Sir 
Robert Staples, during his natural life, and after his deceaſe, 10 
the uſe of and in truſt for the children of the ſaid Sir Robert, be- 
gotten on the body of the ſaid Mary Veſey; in conſideration 
whereof, Sir Robert Staples did thereby give, grant, and aſſign 
over unto the Archbiſhop, his executors and adminiſtrators, all 
his right, title and intereſt, of, in and to the ſaid lands, and 


other the tenements ſo demiſed and in leaſe to him, in truſt for 


and to the uſes, intents and purpoſes aforeſaid ; and did there- 
by covenant not to ſurrender, alien, or, otherwiſe diſpoſe of the 
ſame, ſo as to defeat, or any way diſappoint the intereſt thereby 
granted. | bi | tie 


Soon after the execution of theſe articles the marriage took 
effect, and Sir Robert Staples afterwards received the marriage 
portion of 1000 J. 


On the 21ſt of November 1714, Sir Robert Staples died, poſ- 
ſeſſed of the lands held by leaſes from the fees of Armagh and 
Londonderry reſpectively, which he had from time to time re- 
newed in his own name, and alſo ſeiſed in fee and poſſeſſed of 
a conſiderable real and perſonal eſtate, leaving the ſaid Lady 
Mary Staples his widow, and iſſue by her three ſons, Fobn, Alex- 
ander and Thomas, and one daughter, Mary, who, upon the death 
of Sir Robert their father, became entitled, by virtue of the mar- 
riage articles, to the ſaid leaſehold intereſts in joint tenancy. 


Sir Robert Staples, by his will dated the 8th of November 1714; 
deviſed to his ſon Fohrn (afterwards Sir John Staples) all his eſtate 
1 both 
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both real and perſonal, during his life, he performing his will, 
and after his death, to the heirs male of his body; and if the ſaid 
John ſhould have no heirs male, then his ſaid eſtate to deſcend 
to his ſon Alexander, during his life, and to his heirs male, with 
like remainder to his ſon Thomas: And after reciting, that he 
was then poſſeſſed of ſeveral lands under the ſaid ſees, he willed, 

that the ſaid leaſes ſhould be in the poſſeſſion of his executors 


and overſeers, until they and his wife, or his heirs in poſſeſſion, 
hould think fit to renew the ſame. 


After the death of Sir Robert Staples, Lady Staples his widow, 
who was appointed ſole executrix of his will, proved the ſame, 
and permitted her ſon, Sir 70 Staples, to enter upon and 


poſſeſs the ſaid leaſehold lands, and delivered to him the leaſes 


whereby they were held from the ſees of Armagh and Londonderry, 


in order to renew the ſame, and perform every thing agreeable 
to the marriage articles. 


Sir John Staples, by three letters dated reſpectively the 6th, 
11th and 2gth of January 1714, and written by him to his 


mother, acknowledged the receipt of the leaſes, and that one of 


them had been renewed in his own name, but upon the truſts 


of the marriage articles and his father's will; and by an in- 


ſtrument under his hand and ſeal, dated the 1oth of February 
1714, reciting, that he had renewed and taken a leaſe of ſeveral 
lands in the ſee of Armagh in his own name, he declared, that 


he would not diſpoſe of, or otherwiſe alien the ſaid lands, but 


that the ſame ſhould always be ſubject to and diſpoſed of as the 
laid Sir Robert by his will had directed, and likewiſe accord- 


ing to the tenor of the marriage articles of the 12th of March 


1682. 


Mary, the daughter of Sir Robert Staples, and who married 
the Reverend Theodorus Maurice, died about the year 1722, in 
the lifetime of her huſband, leaving iſſue David Maurice and the 


reſpondent Mary Margaretta, to whom the ſaid David Maurice 


in his lifetime, by an inſtrument in writing under his hand and 


ſeal, aſſigned all his perſonal eſtate. Theodorus Maurice, after 


the death of his wife Mary, took out adminiſtration of her goods 
and effects. | 


In 
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In September 1730, Sir John Staples died, in poſſeſſion of the 
faid leaſehold premiſes, leaving Lady Mary Staples his widow 
and adminiſtratrix, and Mary and Jſabella his daughters and only 
iſſue. | | 


Alexander and Thomas Staples, upon the death of their brother 
Sir Jobn, became, for the firſt time, acquainted with the con- 
tents of the articles of the 12th of March 1682, which had be- 
fore been concealed from them; and they then reſolved to com- 
mence a ſuit for the recovery of the ſaid leaſes. But before the ſuit 
was inſtituted, Theodorus Maurice, who was the adminiſtrator of 
his late wife Mary, and the father of the reſpondent, in order 
to fave the expence and avoid the trouble of becoming a party 
to ſuch ſuit, executed an inſtrument in writing, or aſſignment, 
dated the 4th of March, 1730, whereby, after reciting the ſettle- 
ment of the ſaid leaſehold intereſts, and the aſſignment thereof 
by the late Sir Robert Staples to the Archbiſhop of Tuam, by 
the marriage articles of the 12th of March 1682, as before men- 
tioned, the ſubſequent marriage, and the death of Sir Robert 
Staples in 1714, leaving Dame Mary his widow, three ſons and 
one daughter Mary, who married the ſaid Theodorus Maurice; 
and alſo reciting, that the faid Sir Robert Staples, at the time 
of his deceaſe, was poſſeſſed of and entitled unto two conſider- 
able leaſes, held. from the ſees of Armagh and Londonderry, 
which leaſes were bound by and ſubje& to the uſes and truſts 
in the ſaid articles, and that Mary, the wife of the ſaid Theodorus, 
was ſince dead; and that he had taken out adminiſtration to her, 
and was adviſed, that after an allowance for ſuch portion as he 
received with his ſaid wife, he, as adminiſtrator to her, was en- 
titled to a ſhare of the ſaid leaſes, having heard or been informed 
of the contents thereof; and reciting, that as the circumſtances 
of the children of Sir Robert Staples and Dame Mary, who were 
then living, and the repreſentatives of ſuch of them as were dead, 
then ſtood, the ſaid marriage articles could not, as it was ap- 
prehended, be ſet up, and the benefit of them derived to the 
children then living, and the repreſentatives of ſuch of them 
as were dead, without a decree of a Court of Equity ; and that 
the ſaid Theodorus Maurite, as well from his own diſpoſition, 
as his want of health, was unwilling to engage himſelf in ſuch 


| a ſuit, and was deſirous to prevent the children which he had by 


the ſaid Mary his late wife from being involved after his death, 
in 
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in the difficulties and expences which muſt neceſſarily attend ſuch 
a proſecution, the ſaid Theodorus Maurice, in purſuance of ſuch 


his reſolution, and in order to preſerve his children from the 


burthen and expence of ſuits, either in law or equity, concern- 
ing the premiſes, and to ſecure to them the benefit of the faid 
articles in a way and manner leſs expenſive, and in conſideration 
of 10. paid to him by the ſaid Alexander Staples, (then Sir 
Alexander Staples) aſſigned and ſet over unto the ſaid Sir Alex- 
ander Staples, his executors, adminiſtrators and aſſigns, all the 
right, title, intereſt, claim and demand, of, in or to all ſuch 
leaſes which the ſaid Sir Robert Staples, or any perſon or perſons 
in truſt for him, or for his uſe at the time of his death, held, 
poſſeſſed or enjoyed, under the ſees of Armagh and Londonderry, 
which had ſince been renewed in the name of any other perſon 
or perſons, with or under the ſaid ſeveral ſees; as alſo all be- 
nefit, right, title, intereſt, property, claim, or advantage what- 
ſoever, which he the faid Theodorus Maurice in his own right, or 
in the right of any other perſon or perſons whatſoever, could 
have or demand, by, from or under the ſaid articles of agree- 
ment; to hold the ſaid aſſigned premiſes unto the ſaid Sir Alex- 
ander Staples, his executors, adminiſtrators and aſſigns, ſubject 
to the payment of ſuch ſum of money by him or them to the 
children of the ſaid 'Theadorus Maurice by his late wife Mary, 
then living, as three perſons therein named, or the ſurvivors 
or ſurvivor of them, ſhould, when it was decreed, or other- 
wiſe ſettled and determined, that the ſaid leaſes ought to go 
and be diſtributed among the children of the ſaid Sir Robert 
Staples and Dame Mary, determine, order and appoint ; due con- 
ſideration being had of the marriage portion already received 
by the ſaid Theodorus with the ſaid Mary his late wife, and 
of the expences which the ſaid Sir Alexander Staples ſhould be 


put to and ſuſtain in the proſecution and eſtabliſhment of the 


ſaid right, under the ſaid marriage articles, and of all other 
equitable allowances which ought to be made to him. But no 
determination, order, or appointment, was ever made in pur- 
ſuance of this inſtrument. 


In 1731, Theodorus Maurice died, having made his will, and 
appointed Sir Alexander Staples, Edward Maurice Clerk, and 
Mary Drelincourt, executors thereof ; but Sir Alexander Staples 
and Edward Maurice only, proved the ſame. SO. 
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On the 5th of February 1731, Sir Alexander Staples and TB. 
mas Staples, the then ſurviving children of Sir Robert Staples, ex- 
hibited their bill in the Court of Exchequer in Ireland, againſt 
Dame Mary Staples, the widow and executrix of Sir Robert, Dame 
Mary Staples, the widow and adminiſtratrix of Sir John, and 
Mary and Iſabella, the daughters of Sir John; praying, that the 
leaſehold intereſt under the ſee of Armagh, might be decreed to 
the plaintiffs; and that Dame Mary, the widow and adminiſtra- 
trix of Sir John, might account for the rents and profits of the 
ſaid leaſehold intereſt, from the time when Sir John poſſeſſed 
himſelf thereof, and for a ſum of 750/. being the conſideration 
received by him for the other leaſe under the ſee of Londonderry. 


In February 1733, the cauſe came on to be heard, but was 
then adjourned over, on a doubt being conceived by the Court, 
whether the articles of 1682, were ſufficiently proved ; and 
there was afterwards a reference in the cauſe, relative to the per- 
ſonal aſſets of Sir Robert Staples, which depended for ſeveral years, 
and at length ended without any award. 


Lady Staples, the widow and executrix of Sir Robert, died 
inteſtate; and adminiſtration of her effets, and alſo admini- 


{tration of the effects of Sir Robert, unadminiſtred by her, was 
granted to Alderman Hans Baillie. 


Sir Alexander Staples and his brother Thomas afterwards ſe- 
vered the joint tenancy, and in July 1741, Sir Alexander died; 
leaving the appellant Sir Robert his only child and heir, having 
in his lifetime made his will, and appointed Dr. William Veſey, 
and his brother Thomas Staples, executors thereof. 


On the 5th of February 1742, Thomas Staples filed his bill of 
revivortand ſupplement againſt Lady Staples, the widow of Sir 
John Staples, Mary Staples his ſurviving daughter, Dr. Yeſey, 
Thomas fackfon, Edward Maurice, Hans Baillie and the appel- 
lant Sir Robert; and ſoon afterwards Lady Staples and her ſaid 
daughter Mary filed a croſs bill, praying to be decreed to the 
{aid leaſehold eſtate held under the ſee of Armagh. 


In December 1752 both cauſes were heard, and in the original 


cauſe it was decreed, that Thomas Staples and Sir Robert Staples, 
I were 
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were entitled to the leaſehold intereſt held under the ſee of Ar- 
mag bh, diſcharged from the 2000 J. agreed to be laid out in a 
purchaſe by the articles of 1682, and that the repreſentatives of 
William Veſey ſhould aſſign the ſame; and alſo that an account 
ſhould be taken of the rents and profits and renewal fines of the 
leaſehold intereſt held under the fee of Londonderry, from the 
death of Sir Robert Staples, until the ſame was ſold by Sir fohn 
Staples, and an account of the three fourths of 750 J. received by 
Sir Jobn Staples for that leaſe, with intereſt from the time of the 
fale; and ſuch part of the croſs bill as ſought any part of the 
Armagh leaſe, and to charge the ſame, or the three fourths of the 
7501. for which the Londonderry leaſe was ſold, with an annui- 
ty of 150 J. a year to Dame Mary Staples, was diſmiſſed. 


This decree was regularly inrolled, but the reſpondent, who 
was the only ſurviving child and iſſue of Theodorus Maurice and 
Mary his wife, afterwards, on the 13th of November 1761, filed 
her bill in the ſaid Court of Exchequer, againſt the appellant and 
the ſaid Thomas Staples, the then ſurviving executor of Sir Alex— 
ander Staples, and alſo againſt Folliot Warren, Eſq; and Mary 
his wife, who was the daughter and adminiſtratrix de bonzrs non 
of Sir John Staples, and the ſaid Hans Baillie and others, praying 
an account of the rents and profits of the ſaid leaſehohold in- 
tereſts, held under the ſees of Armagh and Londonderry reſpec- 
tively, from the time of the death of Sir Robert Staples, and of 
ſuch parts of the perſonal eſtate of Sir Robert as came to their 
hands, or for which they had received compenſation ; and that 
the reſpondent might be decreed to a ſhare thereof and of the 
laid leaſehold intereſts, and that the former decree of 1752 might 


be ſet aſide, as againſt the reſpondent, as having been obtained 
by fraud. 


The appellant and the ſaid Thomas Staples put in their anſwer 
to this bill, and thereby inſiſted, that they were not accountable 
to the reſpondent for any of the matters claimed by her bill; 
and particularly, that the reſpondent's mother having died in the 
lifetime of Sir John Staples, her ſhare in the leaſehold lands of 
dir Robert Staples, ſurvived to Sir John, Alexander and Thomas 
Staples, and that the joint tenancy was not ſevered until after 
the death of Sir John Staples; and they further inſiſted, that the 
queſtion concerning the right of ſurvivorſhip among the children 
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of Sir Robert Staples, was determined by the decree made in 


the year 1752 ; and they claimed the like benefit of that decree, 
as if they had pleaded it in form, 


In Auguſt 1762, and before any further proceedings were had 
in this cauſe, the defendant Thomas Staples died, having firſt made 
his will, and thereof appointed Grace Staples his wife, and 
John Staples his eldeſt ſon, executors, who duly proved the 
ſame, and againſt whom the cauſe was afterwards duly revived. 


On the 11th of May 1772, this cauſe was heard before the 
Barons ; and after ſeveral days hearing, ſtood over for judgment 
until the 2oth of Tuly 1772; when the Court were pleaſed to de- 
cree, that the reſpondent was entitled to one fourth part of the 
leaſehold intereſt held under the ſee of Armagh, and that an 
injunction ſhould iſſue to put her into poſſeſſion of the ſame; 
and that the reſpondent was entitled as againſt the appellants 
Grace and Jobn Staples, as executors of Sir Alexander and Tho- 
mas Staples, to one fourth part of what Sir Alexander and Tho- 
mas Staples reſpectively made or received out of the ſaid leaſe- 
hold intereſt, from the time of their entering into poſſeſſion or 
receipt of the rents, after the death of Sir Jobn Staples, to the 
time of their reſpective deaths ; and that the reſpondent was alſo 
entitled as againſt the appellants Sir Robert Staples, Grace 
Staples and John Staples, to one fourth part of what they re- 
ſpectively made or received out of the ſaid leaſehold intereſt, ſince 
the reſpective deaths of Sir Alexander and Thomas Staples, credit 


being given for one fourth part of all renewal fines, and other 
charges attending ſuch renewals. 


From this decree the appellants appealed, inſiſting, that all the 
children of Sir Robert Staples were clearly joint tenants of the 
leaſchold eſtate, ſettled on them upon the marriage of their fa- 
ther; they had the ſame intereſt accruing to them all, by virtue 


of the ſame deed or conveyance, namely the articles of 1682, and 


which veſted in them all at one and the ſame time, upon the 


death of Sir Robert in 1714. That the eftate having all the 


properties of a joint eſtate, a right of ſurvivorſhip was the regu- 


lar and legal conſequence; and therefore Mary, the reſpondent's 


mother, dying in 1722, without having ſevered the joint tenan- 
cy, her ſhare in this leaſehold eſtate accrued to Sir John, Alex- 


anger 
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ander and Thomas, the then ſarviving joint tenants, There is 
nothing hard, ſevere or unteaſonable in the law of j joint tenancy, 
there being always an equal chance of ſurvivorſhip in all the joint 
tenants; and wherever that equality does not ſubliſt, as between 
a corporation and a private perſon, there can be no joint tenancy. 
If any of the joint tenants have a bad opinion of their own lives, 
they may ſever the joint tenancy, and deſtroy the right of ſur- 
vivorſhip, by a deed granting their reſpeRive ſhares in truſt for 
themſelves, or may enter into covenants not to take advantage of 
each other by ſurvivorſhip. But if the joint tenancy be not ſe- 
vered, it is an evidence of intention in the party to ſubmit to 
the chance of ſurvivorſhip, or of that ſupineneſs and neglect, to 
which our law affords no affiftance. That the ſettlement by the 
articles of 1682, had the effect of that clauſe which is uſually 
inſerted in almoſt all marriage ſettlements ; 1. e. that the ſhares 
of children dying before the age of 21, when they may fever the 
Joint tenancy, ſhall go to the ſurvivors. Laſtly, that no argu- 
ment or inference could be drawn from any ſuppoſed fraud in 
this caſe, againſt the appellants: And if any fraud was imput- 
able to Sir Jahn Staples, in the concealment of the articles, the 
injury ariſing from it was not peculiar to the reſpondent's mo- 
ther, for Sir Alexander and Thomas Staples were equally defraud- 


ed by ſuch concealment. 


On behalf of the efocedens it was argued, that marriage ar- 
ticles are confidered by Courts of Equity, as minutes of the in- 
tent of the ſeveral parties, to be afterwards carried into execu- 
tion by a formal fettlement; the intent however, is the leading 
and capital rule. Hence it is, that though in caſe of con- 
trariety between articles and a ſettlement actually made before 
marriage, the latter ſhall prevail, becauſe a new agreement is 
preſumed ; yet where ſuch ſettlement is made after marriage, it 

ſhall be controuled by the articles, and their import ſhall prevail. 
That in the prefent caſe, there could not be the leaſt doubt of 
the intent of the ſeveral parties to the articles of 1682. The por- 
tions thereby created for the children, were clearly meant as ſe - 
parate and diſtinct intereſts in each child, for the maintenance 
of each, and of the children he or the might have. But this 
very natural and rational intent, was totally overturned. by the 
notion of a joint tenancy, which let in a miſchief never dreamt 
of by the parties; for-if the two younger brothers and the ſiſter 
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— had all died in Sir fohbn Staples's lifetime, leaving ever ſo many 
EL, children, he, the heir of the father, and taking a conſiderable 
real eſtate as ſuch, would, by the mere chance of ſurvivorſhip, 
have carried off the whole of the father's real and perſonal eſtate, 
] and the families of the younger brothers and ſiſter would have 
1 been left to beggary. That joint tenancy, originally applicable 
to land rights only, and derived from feudal principles, calcu- 
lated for the ſupport of military tenures long fince aboliſhed, is 
now conſtantly diſcountenanced in Courts of Law and Equity; 
every parent in providing for his children, whether by will, by 
articles, or by ſettlement, is naturally ſuppoſed to have in view, 
not only his own immediate children, but their poſterity alſo; 
and that the proviſion he is making for his children be ſuch, as 
may enable them to marry, and provide for a wife and their iſ- 
ſue. And if this holds in wills, where even children are con- 
fidered only as volunteers, @ fortiori muſt it do ſo in marriage 
articles, under which they are conſidered as purchaſors for the 
moſt valuable of all conſiderations. And had a recent applica- 
tion been made to a Court of Equity, for carrying theſe articles 
of 1682 into execution, the proviſion thereby made for the chil- 
dren, would certainly have been decreed to them not in joint 
tenancy, but as tenants in common. | 
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But further : No man, though innocent, can be permitted to 
reap the benefit of another's fraud, to the prejudice of a ſtranger. 
Sir Jobn Staples was guilty of a moſt flagrant fraud, in conceal- 
ing the articles of 1682, and by that means poſſeſſing himſelf of 
the whole leaſehold intereſts, Mary, the reſpondent's mother, 

was, to the time of her death, ignorant of her right. She left 
two children unprovided for ; and had ſhe known of her intereſt 
in theſe leaſeholds, under the articles of 1682, ſhe would cer- 
tainly have taken the neceſſary ſteps to prevent ſurvivorſhip, (if 
there was a pretence for it) and by a prudent partition have ſe- 
cured a proviſion for her children: But Sir Fohn's fraud pre- 

| vented her from doing ſo. Sir Alexander and Thomas endea- 
voured to avail themſelves of that fraud, and appropriate to their 
own uſe, what was intended as a proviſion for Mary and her 
children: A Court of Equity therefore -ought ſurely to in- 
terpoſe, and do for Mary's children what ſhe undoubtedly would 
have done for them herſelf, had ſhe not been prevented by the 
broſſeſt of frauds. Nor was her huſband's: e after her 


death 


Caſes in Parliament. 

death, any bar to, but, on the contrary, a ſtrong induce- 
ment to ſuch interpoſition. In the firſt place, it was but 
conditional, that an award ſhould be made by three perſons 
particularly named, which they never made, and ſo the con- 
dition was never performed. In the next place, it proved Sir 
Alexander and Thomas Staples's own conviction of their ſiſter's 
right to a fourth of theſe leaſcholds, and other their father's 
perſonal eſtate, for otherwiſe, their applying for and obtaining 
this aſſignment was merely nugatory. But that it was applied 
for and obtained with a fraudulent view, appeared from their 
immediate ſubſequent conduct; for Sir Alexander, though he 
had ſigned the inſtrument which admitted his fiſter's right, yet 
in the bill which he and Thomas filed, they artfully introduced 
the right of ſurvivorſhip, a right inconſiſtent with that, which 
by the inſtrument they had acknowledged ; in hopes of obtaining 
a decree founded on that claim, and then ſet up that decree in 
bar of the right of their ſiſter and her repreſentatives. After Sir 
Alexander's death, this fraud was carried on ſtill more perniciouſly 
by his ſurviving brother Thomas; which more than ſufficiently 
warranted the Court in ſetting aſide the decree in 1752, as ob- 
tained by concealment and miſrepreſentation of the truth, even 
had it determined the queſtion of ſurvivorſhip in the then plain- 
tiff's favour ; but in fact, it did not appear to have determined 
the fact either way. T 


After hearing Counſel on this appeal, it was oRDERED and Drcrre 
ADJUDGED, that the decree therein complained of ſhould be 574 


M. S. Jour. 
reverſed; and that the reſpondent's bill in the Court of Exche- #4 8 
quer in Ireland, ſhould be diſmiſſed, without coſts. | 9 


Francis Yateman, * - Appellant. 


darab Cox, and others, — | Reſpondents. 


26th January 1774. 


\H E Church of Dorcheſter, in the county of Oxford, is a | 
very ancient church, founded in the earlieſt ages of Chriſ- 
tanity ir in England, and the mother Church of its peculiar; and 
7 
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= as ſuch, the rectory or ſpiritual profits of , ſuch peculiar Fog 

WE longed thereto of original right, in which peculiar are the towns 
of Darchefler, Benſon, Warborough, Hadbam, Chiſiebampton, 
Drayton, Clifton, Bircot, Overy, Nettlebed and Baldon, or Badding- 
ton, under which general name of Baldon or Baddington, are 
comprehended and known the townſhips of Foot Baldon, Marſh 
Baldon, Lawrence Baldan and Little Baldon, and every of them, 
all lying within the boundary of Baldon Field, but neither of 
them of itſelf known by the name of Baldon, without other 
addition, and all the Baldons keep the ſame feſtival, being that 
of St. Lawrence. 


The church of Dorcheſter, with the ſpiritual profits of its pe- 
culiar, was anciently parcel of the poſſeſſions of the biſhop and 
convent of Dorcheſter, and after the removal of the ſee to Lin- 
coln, ſuch ſpiritual poſſeſſions remained the property of its chap- 
ter, conſiſting of ſecular canons, with an Abbot preſiding over 
them inſtead of the Biſhop. 


Heſides the rectory or ſpiritual revenues of the peculiar, the 
monaſtery of Dorcheſter, before anno 1291, had the rectory of the 
church of Shirburn, another anc ient mother church within the 
ſame county, appropriated to its uſe, but thoſe of the peculiar 
belonged to it from the earlieſt payment of tithes ; it had alſo ſun- 

dry temporal eſtates, and there were great grounds to conclude 
that the Abbot had a houſe at Shirburn, and often retired to it, 
and was there at the time of the ſurvey of the poſſeſſions of the 
monaſtery of Derchefter, in the 26th of Henry VIII. . . 


Dorcbeſter church, and the Abele of its peculiar, is in the 
deanery of Afton; and whether through the hurry and confuſion 
of thoſe times, or the inaccuracy of the furvey of 26th: Henry VIII. 
all the poſſeſſions of Dorcheſter are returned therein as being in 
Aſton deanery ; although Dorcheſter church and the whole of 
its peculiar, is in the deanery of Cuddeſden, and rated amongſt 
other churches, having ſpiritualities in the deanery of Cuddeſden, 
anno 1291, but no ſuch church as Marſh Baldon having any ſpi- 
ritual endowment, is to be met with in the taxation of ſpirituali- 
ties, anno 1291. 


The peculiar « or ancient parih of the church of Dorcheſter be- 
ing very extenſive, and many N or hamlets within it re- 
3 mote 
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mote from the mother church, occaſioned the erection of many 
chapels within its peculiar rectory; and ſubſequent to the diviſion 
of the dioceſſes in parochial cures, and the eſtabliſhment of tithes 
in this kingdom, fome of theſe chapels were independent chapels, 
endowed with a temporal revenue in perpetuity, by ſome pious 
perſons for maintenance of a prieſt to perform divine ſervice; 
and for the better accommodation of the inhabitants, they were 
allowed the privilege of ſacraments and burials, and other paro- 
chial rights, and preſentation being made of ſome of them by their 
founder or endower, became from that time preſentative; and in- 
ſtitution the mode of inveſting its incumbents with ſuch tem- 
poral revenues wherewith endowed, and to enable them to re- 
cover and defend the ſame, was practiſed and allowed : Others 
have no ſuch proviſion, yet moſt of them, either through the 
preſentation of their patrons or vulgar reputation, have now ac- 
quired the reputation of pariſh churches, and the hamlets where- 
in they are ſituated, diſtin& pariſhes, although anciently parcel 
of Dorcheſter, and no tithes belonging of original right to any 
of them, except Dorcheſter. 


The convent of Dorcheſter being diſſolved temp. Henry VIII. 


the Crown, for valuable conſiderations paid into the Exchequer, 


granted it ſpiritual revenues out in parcels to ſundry purchaſors, 
by ſuch deſcriptions as appeared beſt adapted to aſcertain the 
matters granted; and this, according to the language of ſuch 
grants, was by the deſcription of the rectory of ſuch place, Cc. 
whereof the grant was of the ſpiritual profits or tithes ; amongſt 
others, one Toppes, in the 28th of Henry VIII. had a grant of all 
tithes and glebe lands of all the Baldons, parcel of the peculiar 
rectory of Dorcheſter, by the deſcription of the rectory of Baldor, 
parcel of the poſſeſſions of the monaſtery of Dorcheſter; and in 
the eighth year of Queen E/izabeth, the Crown, in conſideration 
of 1,1521. paid into the Exchequer, granted, ex certa ſcientia, the 
reverſion of ſuch rectory of Baldon generally, parcel as aforeſaid, 

to one Hall in fee, excepting the advowſon of all rectories, vica- 
rages and churches, 


Soon afterwards, Hall granted the ſaid reQory of Baldon to one 
Anthony Pollard, an anceſtor of the reſpondent Lane's in fee; 
from whom it deſcended to o Jobn Pollard and afterwards to 
Vol. VII. R Lewis 
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of Margaret the late wife of the reſpondent Bacon. 


In the 6th year of King James I. the Crown granted licence to 
Jobn Pollard and Lewis Pollard, to alien the rectories of Marſh 
Baldox, St. Lawrence Baldon, and Little Baldon, to Richard 
Goddard and Jobn Staunton, but for what purpoſe or eſtate did 
not appear. 


In the 14th year of King James I. the ſaid Lewis Pollard de- 
miſed to one Allen for 99 years, (if three lives therein named 
ſhould ſo long live) all that the rectory or rectories, parſonage or 
parſonages of Foot Baldon, St. Lawrence Baldon and Marſh Bal- 
don and every of them, excepting all the tithes of Little Baldon, 
of one yard land called Shurles, and ſuch tithes and tenths as one 
Robinſon clerk, the then incumbent of the church of Marſh 
Baldon, had enjoyed by the ſpace of 20 years then paſt; and alſo 
levied a fine thereof to William Dewe and William Loder, by the 
names of the rectories of Foot Baldon, St. Lawrence Baldon and 


Marſh Baldon. 


Sometime in the year 1618, Robiſon died, having been in- 
cumbent of the church of Marſh Baldon from anno 1562, be- 
ing preſented to the pariſh church of Marſh, but not to the rec- 
tory, in the ſaid year 1562 ; on his deceaſe one Humphreys was 
preſented, anno 1619, by Ann Roberts and Auguſtin Roberts ; but 
not in the ſtile Robinſon had been preſented, which was to the 
pariſh church only; but now the preſentation was to the rectory 
and pariſh church of Marſh Baldon; and in the year 1620, 
King James I. preſented the ſame Humphreys to the ſaid rectory 


of * Baldon ſolely, as a lapſe. 


In the ſecond year of King Charles I. the ſaid Lewis Pollard 
granted in fee to one James Jennenc, all that the rectory and parſon- 
age of Baldon, (excepting, as in the ſaid demiſe to Allen, all tithes 
of Little Baldon, of the ſaid yard lands called Shurles, and ſuch 
tithes as Robinſon had enjoyed for 29 years then paſt) ; and levied 
a fine of the ſaid rectories, by the name of the rectories of Foot 
Baldon, Marſh Baldon and St. Lawrence Baldon. | 


In the ſame year a writ of 9: fringes iſſued to diſtrain the te- 


nants of the ſaid rectory, who returned, that James Fennens then 
held 
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held the rectory; and in Micbaelmas Term he appeared and 

alledged, that King James I. by letters patent dated the 1oth of 

November, in the 11th year of his reign, granted licence to Lewis 

Pollard, inter alia, to alien the tectories and churches of Marſh 

Baldon and St. Lawrence Baldon, with all glebe lands, tithes, 

Sc. And on the 5th of November in the ſame term, Lewis Pollard 
appeared in perſon and ſaid, that he was ſeiſed in fee ſimple or 

fee tail, and by indenture of the 15th of November, 11th 

James I. conveyed to Thomas Goddard and John Gardner and 

their heirs, inter alia, all the ſaid rectories; and alledged, that the 

rectories of Marſh Baldon and St. Lawrence Baldon and the afore- 

ſaid rectory of Baldon, mentioned in the ſaid letters patents, 

were one and the ſame and not different, and thereupon was diſ- 


miſſed the Court. 


In the year 1649, Jennens and one Fiennes, with Tobn Pollard, 
ſon and heir of Lewis Pollard, then the huſband of Suſan, 
daughter and ſole heir of John Danvers, and in her right lord 
of the manor of Marſh Baldon, by mutual deeds of exchange, 
exchanged all the tithes of certain lands mentioned in a ſchedule 
annexed to one of thoſe deeds, for all the tithes of certain lands 
mentioned in a ſchedule annexed to the other of ſuch deeds, 
Sc. inter alia, all tithes, tenths, oblations, obventions, Ec. of 
Hatchet Piece, conſiſting of 12 acres, of one cloſe called Hang- f 
ing Lands of 28 acres, and 6 acres in Short Monkb1ill, thento- 
fore parcel of Little Baldon, which were paſſed to Fennens on 
ſuch exchange, in lieu of other lands parcel of Little Baldon 


farm. 


On the deceaſe of James Fennens, the rectory (excepting as 
above) deſcended to Richard his ſon, and afterwards came to 


William Fennens his grandſon, who fold and conveyed it to one 
Sayer, and in anno 1711, in purſuance of a decree in Chancery, the 
ſame was conveyed to Mr. Yateman's grandfather, who died in 
1712, and on whoſe death it deſcended to the appellant's father, 


a minor at ſchool. 


bas 1752, the appellant s father died, by which the rectory 
deſcended to the appellant, but before the deceaſe of his father, 
the reſpondents Lane and Bacon, or their tenants, had withheld 


ſundry little matters of tithes whereto his tenants were entitled ; 
2 but 
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but their value being inconſiderable, and not then diſcovered as 
leading to greater incroachments, the complaints of the tenants 
of the rectory were conſidered as matters not ſufficient to anſwer 
a ſuit. Encouraged however by ſuch forbearance, the reſpon- 
dent Dr. Bacon formed a larger plan for depriving the impro- 
priator of all his hay tithes ariſing from Marſh Baldon lands, in 


oppoſition to conſtant enjoyment ; and to this end, ordered one 


Wilkam Cox, who rented of him as well thoſe tithes which were 
excepted for the uſe of Robinſon, as a piece of ground conſiſting 
of 15 acres, called Smith's Piece, common field lands of Mrs. 
Lane his ſiſter-in-law, whereof the appellant had only two 
thirds of the tithes, and the miniſter of the church of Marſh 


Baldon the other third, or a compoſition in lieu of ſuch third; 


to lay down ſuch piece into meadow, and being in cock, the 
appellant's tenant or ſervant tithed the ſame in the proportion 
which the corn had paid ; and as he had hay before off another 
picce in the occupation of Mrs. Lane herſelf, paying the like 
proportion of tithes. ED 


Beſides theſe tithes, Mrs. Lane laid down a ſmall parcel of 
land, formerly parcel of Hatebett Piece, but afterwards mounded 
off and called Hatchett Cloſe, parcel of the lands whereof all 
tithes were exchanged in 1649: And Dr. Bacon ordered one 
Martin his tenant, to refuſe payment of the privy tithes of Hang- 
ing Lands, held by leaſe of Qyeen's College, Oxon, other par- 
cel of ſuch exchanged tithes, under pretence that only the corn 
tithes of the former were exchanged, and only predial tithes of 
the latter, and not all tithes thereof; and therefore that all not 
exchanged belonged to Mrs. Lane, as heir of John Pollard, fon 
of Lewis Pollard, as unconveyed on the exchange, or to Dr. 
Bacon her brother-in-law, under his general right as rector of 
the pariſh of Marſh Baldon ; although, under Leuis Pollard's ex- 
ception, Mrs. Lane claimed the tithes of ſundry of her Marſh 
Baldon lands, in reſpect of her being heir of Leis Pollard, and 
their being parcel of Z:7tle Baldon farm, at the time of Lewis 
Pollard's grant of the rectory of Baldon to Fennens, and reſerva- 
tion made. Dr. Bacon alſo reſerved the furze of many lands of 
his farm in Foot Balaon, let to one Freuen, and diſpoſed thereof 
to Mrs. Lane; and after being ſtacked upon Mrs. Lane's land 
two years or more, the ſame was burnt, and an allowance re- 


1 uſed. 


In 
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In Trinity Term 1760, Mr. Yateman filed his bill in the 
Court of Exchequer, as owner of the impropriate rectory of Bal- 
don, ſetting forth, that a chapel was many years ſince, though 
long after the eſtabliſhing of tithes, founded in the townſhip of 
Marſh Baldon by ſome lord of that manor, and that the ſame, 
for many years within memory, had been preſented to by the 
name of a chapel, and that the ſame had been endowed with 
lands in perpetuity, by ſome lord of the manor of Marſh Bal- 
don, for maintenance of a prieſt, and by means thereof its 
advowſon belonged to them; but that the rectory or ſpiritual 
profits of Marſh Baldon, was parcel of the rectory of Baldon, 
and that he was ſeiſed thereof, except ſuch parts as Lewis Pol- 
lard, great grandfather of Mrs. Lane, had excepted thereout in 


his grant to Jennens; and praying an account and fatisfac- 
tion of all titheable matters, 


To this bill the defendants ſeverally put in their anſwers, al- 
ledging, that in Baldon there were two ancient pariſh churches, 
and that each of ſuch churches had a rectory, or the ſpiritual pro- 
fits of the place appendant to it; and that the church of Marſh 
Baldon was a primitive mother church, and not ſubject to any 
other church ; that the preſentations thereto from time imme- 
morial, ever had been to the rectory and pariſh church of Marſh 
Baldon ; and that Mrs. Lane ſeveral years ſince preſented Dr. 
Bacon thereto, and that he had inſtitution and induction into 
the ſame, and was rector of the pariſh church of Marſ Baldon, 
and as ſuch, of common right, entitled to all tithes thereof not 
conſtantly enjoyed by the appellant, and thoſe under whom he 
claimed. But they admitted the appellant to be ſeiſed of the 
rectory of Baldon, which they alledged was only the rectory of 
Foot Baldon, and not of the whole of Baldon, or all the Baldons ; 
for that Marſh Baldon was a diſtin rectory and ever belonged to 
the pariſh church of Marſh Baldon, which was a primitive mo- 
ther church, of the advowſon of the lord of the manor of Marſh 
Baldon, and never appropriated to the monaſtery of Dorcheſter ; 
but they admitted that either by appropriation, or under ſome 
other right, the greateſt part of the tithes of Mar/h Baldon be- 


longed to the monaſtery of Dorcheſter, and as ſuch might paſs by 


ſome general words, in the grant of the Crown under the de- 
{cription of the rectory of Baldon, and that under ſuch appro- 
Vor. VII. 8 priated 
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- priated right, though not of common right, the appellant might 


be well entitled thereto. 


Soon afterwards Mrs. Lane and Dr. Bacon filed their croſs bill 
againſt the appellant, ſetting forth, that the church of Marſh Bal- 
don was a primitive mother church, not ſubje& to any other 
church, and that the preſentations thereto had been made from 
time immemorial by the name of the rectory and pariſh church 
of Marſh Baldon, and that the advowſon of ſuch reQory and pariſh 
church belonged to Mrs. Lane, [as lady of the manor of Marſh 
Baldon, ſhe being {the granddaughter and heireſs of Suſan, the 
daughter of John Danvers. 


To this bill the appellant put in his anſwer, admitting Mrs, 
Lane to be ſeiſed of the manor of Marſh Baldon, and entitled to 
preſent an incumbent to the church or chapel of Marſh Baldon, 
for that ſome lord of that manor had founded the ſame on his 
own ground near to his manſion houſe, and endowed it with lands 
for the maintenance of a miniſter to perform divine ſervice 
therein: And that its incumbent was in his own perſon ſeiſed of 
its profits, and enabled to recover and defend the ſame in his 
own right and as ſuch rector thereof, and had inſtitution as be- 
ing requiſite to veſt him therewith, but that ſuch church was 
founded many years after the eſtabliſhment of tithes in England, 


and within time of memory, and that its founder could not en- 


dow it with any property, not at his diſpoſal, in prejudice of the 
rights of the elder church; and that it was not a primitive mo- 
ther church, or had any rectory or ſpiritual profits of common 
right appendant thereto, for that the church of Dorcheſter was 
its mother church, under which he claimed, and that the pre- 
ſentations had not from time immemorial been to the reQory 
and pariſh church, but on the contrary, for a long ſeries of years 
within memory, it had been preſented to by the name of a cha- 
pel, and had not the cure of fouls of original right, but as a ſu- 
peradded privilege ; neither was the reſpondent Lane entitled to 
preſent to ſuch rectory, for that the addition of rectory was 2 
modern addition, and uſurped and improper, in that the rectory. 
or ſpiritual profits of Marſh Baldon, did not belong of common 
or original right to the church or chapel of Marſh Baldon, or 
of the advowſon of Mrs. Lane, neither was any ſuch rectory ex- 
cepted by Leis Pollard in any grant of his; but, on the con- 
trary, only ſome portion of tithes parce! of the reQory of Baldon, 

2 the 
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the rectory of Marſh Baldon being mentioned as parcel of the 
matters granted ; and that. the appellant's right could not be 
prejudiced by the preſentation, or any other a& of any perſon 


not entitled to the tithes or ſpiritual profits of Baldon; and that 
no proprietor of the rectory of Baldon was ever a party to any 
preſentation, and therefore their right was not affected thereby : 
But the appellant admitted Dr. Bacon to be entitled to all ſuch 
tithes, parcel of the rectory of Baldon, as himſelf and his pre- 
deceflors had conſtantly enjoyed under Lewis Pollard's exception, 
as an addition to the original endowment of the church of Marſh 
Baldon. 


The cauſe being at iſſue, witneſſes were examined, and the 
appellant gave in evidence, that the inhabitants of Marſh Bal- 
don attended the viſitation of the church of Dorchefter, vilitable 
as a donative peculiar church by its patron Thomas Fettyplace, 
Eſq; or his official, as well as the inhabitants of the other Bal- 
dons, in acknowledgment of ſuch church being their original 
pariſh church or mother church; and he allo proved by writ- 
ten evidence, that the preſentations had not ever from time im- 
memorial been to the rectory and pariſh church of Marſh Baldon, 
but that, on the contrary, the firſt preſentation thereto was in the 
time of King John, and after the year 1209 to the chapel of 
Baldington, on condition of reſidence and payment of a pound 
of Frankincenſe to the mother church of Dorcheſter ; and that 
it appeared not to have any tithes or ſpiritual property belonging 
to it in the year 1291 ; that the word refory was matter of ad- 
dition, ſubſequent to the demiſe to Allen in the 14th year of 
King James I. and the exception therein contained; and that 
the preſentations for a long ſeries of years after its foundation 
were to the chapel, afterwards to the church, then to the pariſh 
church, as ſet out in the appellant's bill, and not before 1619 
to the rectory: The appellant alſo in general proved the truth of 
the Above hiſtorical narration, and that there was no ſuch field 
as Marſh Baldon Field, but that all the tithes in queſtion arote 
out of Baldon Field, and no poſſibility of perambulation with— 
out taking therein the whole circuit of ſuch field. 


The reſpondents gave no matters in proof relative to their own 
iſſue, or to counteract the appellant's evidence, proving only 
that at this time there were two churches in Baldon, and each 


of them were parochial churches, and two pariſhes, the one 
called 


1774. 


J. Glynn. 
J. Allyene. 


on the appellant's behalf it was ſaid to appear from concluſive 
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called Foot Baldon church and pariſh, the other Marſh Baldon 
church and pariſh ; and that each of ſuch churches had ſacra- 
ments, burials, &c. and that the reſpondent Lane, as lady of 


the manor of Marſh Baldon, had the advowſon or right of pre- 
ſenting an incumbent to the pariſh church of Marſh Baldon, and 
did preſent Dr. Bacon ; and that he had inſtitution and induc. 


tion. 


On the 13th of December 1770, the cauſe was heard, when the 
Court was pleaſed to diſmiſs the appellant's bill with coſts: And 
upon a rehearing, on the 26th of November 1772, the former 


decree was afhrmed. 
From both theſe decrees the preſent appeal was brought, and 


evidence, that the preſentations had not from time immemorial 
been to the rectory and pariſh church of Marſh Baldon; but on 
the contrary for a long ſeries of years, and within time of me- 
mory, the ſame had been preſented to by the name of a chapel, 
which was founded by ſome lord of the manor of Marſh Baldon, 
and by him endowed with a temporal revenue ; and that Dor- 
chefter was its mother church. It alſo appeared, that the rec- 
tory or ſpiritual profits of the whole peculiar of Dorcheſter, be- 
longed to the church of Dorcheſter, as its mother church; and 


that the church of Dorcheſter was rated in reſpect thereof, in the 


A. Wedder- 
burn. 


J. Skynner. 
J. A. Stainſby. 


taxation of ſpiritualities, anno 1291. It likewiſe appeared, that the 
general name of Baldon, includes all the ſeveral townſhips of Bal- 
don; and that Baldon, including therein all ſuch townſhips, is par- 
cel of the peculiar of Dorcheſter, and as ſuch was parcel of the poſ- 
ſeſſions of the monaſtery of Dorcheſter at the time of its diſſolution: 
And that, on fuch diſſolution, the Crown granted the rectory or 
ſpiritual profits of Ba/don generally, parcel of the ſpiritual profits 
of the church of Dorcheſter, to the perſon under whom the ap- 
pellant claimed ; who in a regular courſe of deſcent was entitled 


thereto, except ſuch matters, parcel thereof, as were excepted by 
Lewts Pollard in his conveyance to Fennens. It was therefore 
hoped, that the decree would be reverſed. 


On the other ſide it was ſaid, that the appellant, by claiming 
as general rector, had brought the queſtion between him: and the 


reſpondents to a fingle point, viz, HYhether Marſh Baldon ws: 
| # 
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from the year 1465, to the preſent time; and that it was con- 


ſidered as a church for a century before, making a ſpace of 400 


years. That the mode of preſentation proved this; for had it 


been a chapel, the patron would have preſented the clerk to the 
appropriators, and they would have admitted him; whereas it 
appeared, that he was preſented to and inſtituted by the Biſhop, 
or his Official. Beſides, it had the characteriſtics of a parith 
church, in having baptiſm and ſepulture; and there was no 


proof on the part of the appellant, of any ſubordination of it to 
Foot Baldon, as a mother church; no right to ſeats there; no 


contribution to the repairs of it.; no reſorting thither as to a 


mother church, on ſtated days; no oblations paid ; no oath of 
obedience to the rector, or vicar, as required by ancient 


canons: But it kept its own poor, ſtood in a different deanery, 


and was in no one inſtance dependent thereon. The ſurvey of 
Henry VIII. and the payment of firſt fruits and tenths, was de- 
cifive evidence on this point. 


But it was inſiſted, that becauſe Marſb Baldon appeared to 
have been preſented to as a chapel, from 1209, to 1320, which 
is within the legal time of memory, it could never after- 
wards gain the right of a church; and that it was penſionary 
to the church of Dorcheſter in a pound of frankincenſe, which 
ſhewed it to be ſubordinate thereto. To this it was anſwered, that 
the abſolute diſtribution of pariſhes, as they are now, was not 
at that time fixed; that in thoſe ages, the terms church and 
chapel were ſynonimous; that a guare impedit lay for a chapel 
as well as a church, before the year 1285; that a church may 
be preſented to as a chapel, and yet remain in right a church; 
and on the other hand, a chapel may commence a church, by 
being preſented and inſtituted thereto as ſuch: And that no 
argument could be drawn from any ſuch penſion; becauſe it 
might be payable without inferring ſubordination, from church 
to church, abbey to abbey, by decree, agreement, gift, or deed, 


But the appellant claimed this rectory of Marſb Baldon, as in- 


cluded in the grant from the Crown by King Henry VIII. under 
the general deſcription of the rectory of Baldon, late parcel of the 
Vor. VII. T monaſtery 
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a pariſh or rectory, or only a townſhip or chapelry ? It appeared 
in evidence, that it had uniformly been preſented to by the 
name of a church, eccleſia, which ſignifies the parſonage with 
its whole endowment ; that the incumbent was ſtiled rector, 
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monaſtery of Dorcheſter. This might be applicable to the rectory 

of Foot Baldon, which was appropriated to that monaſtery 3 but 

could by no means include Marſh Baldon, which never was ap- 

propriated to that, or any other eccleſiaſtical body, but remained 

in lay hands from the year 1272, to the preſent time. Nor 

could Lewis Pollard by his grant to Jennens, in 1626, by any 

amplified words or deſcription, paſs more than what was includ- 

ed in the original grant from the Crown, or affect the rector's 

right. Beſides, it appeared that Leuis Pollard never had any eſtate 

or intereſt in the manor or advowſon of Marſh Baldon ; and that 

the ſame did not come into his family, till the year 1636, ten 
years after that grant, upon the marriage of his ſon James Pol- 
lard, with the heireſs of the Danvers's. And had the appellant 

been rector, he would not have been contented with taking one 

fifteenth only of the corn tithes, when he was entitled to a 

tenth. 


Decrees After hearing counſel on this appeal, it was oRDERED and 


21 ADJUDGED, that the ſame ſhould be diſmiſſed; and the decrees 


/«bann1774- therein complained of, affirmed. 
p. 51. 


Edmund Filmer, Clerk, and Francis 3 
Filmer, Eſq; and Others, Ppellants. 


{Henry Thomas Gott, Eſq; | Reſpondent. 
Et e contra. 


| zd February 1774. 


Fo 4 RY Gott and Sarah Gott, upon the death of their bro- 
| ther, and of another filter named E/;zzabeth, and after they 
were conſiderably advanced in years, became ſeiſed in fee ſimple 
as coparceners of ſeveral real eſtates in the counties of Kent and 
Suſſex, conſiſting of a capital manſion, heriotable manor, and 
divers farms, let to tenants at very old rents, amounting to 
898 J. 35s. 4d. per ann. and of upwards of 2000 acres of valu- 
able woodland, which were not let, but kept in hand. 


Mary 
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Mary Cott uſually reſided in Suſſex, and Sarab at Eggarton, 
near Canterbury, the manſion houſe upon the Kentiſb eſtate; 
Mary died in July 1768, having firſt made her will, dated the 
13th of October 1760, whereby ſhe deviſed her moiety of the 
eſtates to the reſpondent (whoſe name was then Greening) in 
fee. 


The eſtate in Suſſex was conſiderably the moſt valuable; and 
Sarah Gott always left her moiety of it entirely to the manage- 
ment of her agents: No part of it had ever been ſurveyed, eſ- 
timated or underſtood by herſelf, after ſhe became entitled to 
an intereſt in it. 


After the reſpondent, upon the death of Mary Gott, became 
entitled, under her will, toa moiety of the real eſtate, he knowin g 
that Sarah Gott had made her will, and deviſed her moiety to the 
appellants Huggeſſens (the three infant daughters of a gentleman 
who was her near relation) became very defirous to ſecure the 
whole eſtate to himſelf ; and being ſatisfied that, in caſe of the 
death of Sarah Gott, it would be difficult for him to do it, he 
came to Sarah Gott's houſe at Eggarton, very ſoon after her 
fiſter's death, vig. in April 1769, and propoſed to purchaſe her 
moiety. She told him, “ ſhe did not chooſe to ſell her ſhare 
* of the eſtate :” The reſpondent however, from time to time, 
repeated his deſire to become the purchaſor of her moiety ; at 
length tired out by his importunities, and confiding in the ſo- 
lemn aſſurances which he gave her, that the price he propoſed 
was the full value, ſhe was prevailed upon by the reſpondent 
to conſent to ſell him her moiety of the real eſtate for 10,000 J. 


At the time of making this contract, which was only verbal, 
and made in the preſence or hearing of none but the two con- 
tracting parties, Sarah Gott was 77 years of age, had been ab- 
ſolutely bed-ridden for above three years, was juſt recovered 
from a very dangerous illneſs, and had no friend or agent about 
her with whom to adviſe. But having thus conſented to the ſale, 
the reſpondent immediately ſet out for his own houſe atBrentford, 
70 miles from Eggarton ; and uſed ſuch uncommon diſpatch» 
that he returned to Eggarton on the 2d of May, about three o'clock 
in the afternoon, with deeds of conveyance prepared and ready 
to be immediately executed, and accompanied by a witneſs to at- 


teſt 
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F—_— teſt the execution. He inſtantly repaired to the old lady's cham- 

8 : ; 
ber, where he continued till ſeven or eight o'clock in the evening, 
when, at his requeſt, ſhe executed deeds of leaſe and releaſe, 
bearing date the 1ſt and 2d of May 1769. The releaſe recited 
among other things, ©* That the parties were ſeiſed in undivid- 
ed moieties in fee ſimple, as tenants in common; and that it 
had been concluded and agreed upon, by and between the ſaid 
0 Sarah Gott and Henry Thomas Gott, for the abſolute ſale by 
her the ſaid Sarah Gott, unto him the ſaid Henry Thomas 
*« Gott, of the fee ſimple and inheritance of the ſaid undivided 
% moiety, of her the ſaid Sarah Gott, of and in all the ſaid 
« real eſtate (except an eſtate for the life of her the ſaid Sarah 
Gott in certain eſtates therein enumerated) ; and that in con- 
* {ideration thereof, the ſaid Henry Thomas Gott ſhould imme- 
% diately pay unto the ſaid Sarah Gott, the ſum of 10, ooo J. in 
* money, and make a demiſe to her for the term of 99 years, 
„if ſhe ſhould fo long live, of the other undivided moiety of 
„ the manor houſe, and premiſes, whereof her moicty was re- 
* ſerved to her for her life.” After this recital, the deed wit- 
nefled, that in conſideration of the ſaid agreement and in per- 
formance thereof on the part of the ſaid Sarah Gott, and in con- 
fideration of 10, ooo J. in hand well and truly paid by the ſaid 
Henry Thomas Gott to the ſaid Sarah Gott; and alſo in conſide- 
ration of the demiſe made, or intended to be made by the ſaid 
Henry Thomas Gott, and alſo for and in conſideration of the 
natural love and affection which ſhe the ſaid Sarah Gott had and 
bore to the ſaid Henry Thomas Gott, and for other good cauſes and 
conſiderations her thereunto moving, ſhe the ſaid Sarah Gott 
granted. and conveyed to the ſaid Henry Thomas Gott, his heirs 
and aſſigns for ever, her undivided moiety of and in the faid real 
eſtates in the counties of Kent and Sufſex, (in the releaſe deſcrib- 
ed) and allo of and in all other the manors, or reputed manors, 
meſſuages, or tenements, lands and hereditaments whatſoever, and. 
real efiate of her the ſaid Sarab Gott, ſituate, lying and being 
in the ſaid counties of Kent and Suſſex, or elſewhere in the king- 
Com of Greet Britain, to which ſhe was, or ſhould or might 
be entitled either in poſſeſſion, remainder, reverſion, or expectan- 
cy, or otherwiſe howſoever ; with an exception of a life eſtate in 
the houſe of Eggarton, and certain lands in the indenture men- 
tioned, to the laid Sarah Gott and her aſſigns for life, the and they 
keeping the ſame in good repair and condition. And the faid 
I | Sarab 
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Sarah Gott was thereby made to covenant, not only for quiet en- —— 
1774. 
—— . 


joyment from thenceforth, but alſo that the reſpondent ſhould 
receive to his own uſe all the rents, iſſues and profits then due, 
and thereafter to grow due. At the cloſe of 'this indenture of 
releaſe was a covenant in the following words, viz. and that 
« the executors or adminiſtrators of her the ſaid Sarah Gott ſhall 


„and will, immediately upon her deceaſe, deliver up unto him 
« the ſaid Henry Thomas Gott, his heirs, executors, adminiſtra- 


« tors or aſſigns, the quiet and peaceable poſſeſſion of all and ſin- 


« gular the laſt beforementioned premiſes (being the premiſes 


« reſerved to her for her life), together with the ſeveral chattels 
„ ſtock and things uſed thereon, or with any part thereof, to 
« and for his and their own uſe. and benefit.” And on the 


back was a receipt for the 10,000/. which Sarah Gott ſigned 
at the inſtance of the reſpondent. 


By another indenture, bearing date the ſame 2d of May 1769, 
it was recited, that the reſpondent and the ſaid Sarah Gott being 
ſeiſed or entitled in fee ſimple, in equal undivided moieties, 
of or to the manor houſe, meſſuages, lands and hereditaments 
therein after mentioned, and of other conſiderable real eſtates in 
the counties of Kent and Suſſex,” an agreement had been made 
between them for the ſale of the undivided moiety of the ſaid 
Sarah Gott. of and in the ſame eſtates, ſubject to her life eſtate 
in her moiety of the manor houſe, meſſuages, lands, and here- 
ditaments therein after mentioned, in conſideration of the ſum 


of 10, ooo J. to be paid to her by the reſpondent, and of his 


making a demiſe to her of his undivided moiety of the ſaid ma- 
nor houſe, meſſuages, lands, tenements and hereditaments for 
the term of 99 years, if ſhe ſhould ſo long live; the reſpon— 
dent then demiſed his ſaid undivided moiety to her for gg years, 
if ſhe ſhould ſo long live, at a pepper-corn rent. 


The reſpondent not. ſatisfied with the conveyance which he 
had thus procured, came again to Eggarton about the latter 
end of the month of July following, and brought with him a 
deed poll, prepared. and ready (as the other inſtruments had 
been) for immediate execution, and bearing date the 24th of 
July 1769. It recited, that the ſaid Sarah Gott had lately fold 
and conveyed to the reſpondent, for certain conſiderations, all that 
her moiety of the manor of Eggarton, and capital manſion houſe, 

Val SHE: | 48 with 


73 


1774. 


Caſes in Parliament. 


with the lands and eſtate belonging thereto, among other ef. 
tates, lands and premiſes, in the counties of Kent and Suſſex, and 
elſewhere within the kingdom of Great Britain, and that it was 
her intention, and ſo agreed by her, at the time of ſuch fale, 


that all her plate, houſchold goods, ſtuff and implements of 


houſehold, utenſils and things whatſoever, belonging to her 
about the ſaid capital manſion houſe of Eggarton, and the lands 
thereto belonging, ſhould be alſo bargained and fold to the re- 
ſpondent ; and that he ſhould have and enjoy the ſame, toge- 
ther with the eſtates in the ſaid releaſe conveyed, ſubject to her 
life eſtate therein: Then followed theſe words: “ And becauſe 
eit may not be ſo fully expreſſed, and my mind and intention ſo 
* clearly and explicitly declared by the faid releaſe as I could 
« with, and to avoid diſputes and controverſies after my de- 
e ceaſe.” And then ſhe bargained and ſold to the reſpondent 
all the plate, houſehold goods, ſtuff and implements of houſe. 
hold, ſtock both dead and alive, and all other things belonging 
and appertaining to her, and that ſhould be ſo at her deceaſe, 
and be uſed with, or be in, about, or upon the ſaid capital 
manſion houſe, lands and premiſes, or any of them ; reſerving 
the uſe thereof to herſelf for life; and concluding with a ge- 
neral warranty to the reſpondent. | 


At the time of executing all theſe deeds, Sarah Gott was con- 
fined to her bed, and remained in that condition to the time of 
her death; no draft or abſtract of the deeds had been produced 
to her, or to any perſon on her behalf; nor were the deeds 
themſelves read over by her, or to any of her friends; indeed, 
if an opportunity had been given her to read them, ſhe was 
utterly incapable of doing it, on account of her infirmities ; and 
though the reſpondent, to give the better colour to this part of 
the tranſaction, thought fit to ſay in his anſwer, that he left 
the deeds with her in the morning of the 2d of May for, her 
peruſal, whilſt he went 15 miles further; yet this was poſitive- 
ly denied by Elizabeth Sbindler (Mrs. Gott's waiting woman, 
and the reſpondent's own witneſs,) who ſaid, that he did not 
go from the houſe and leave any deeds for Mrs. Gott's peruſal 
in his abſence, but continued in her room. And. though a re- 
ceipt for the 10,000 /. was figned by Sarah Gott on the back of 
the releaſe, yet no part of that ſum was paid her; but the re- 
ſpondent prevailed upon her'to accept his bond as a ſecurity for 
the payment of it, with intereſt at 4 per cent. 

The 
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The perſon on whoſe advice Sarah Gott had for ſeveral years 
entirely relied in the management of her affairs, was the appel- 
lant Mr. Francis Filmer of Lincoln's Inn. This gentleman uſual- 
ly paid her an annual viſit in the long vacation (either the latter 
end of July or the beginning of Auguſt), a circumſtance which 
the reſpondent well knew, and conſequently wiſhed to procure 
a further ratification of his contract before the time of this vi- 
fit. With that view he called again upon Sarah Gott, about the 
24th of July, and paid her in advance 100 J. as the firſt quarter's 
intereſt of the 10,000 J. before it was become due, and at the 
ſame time got her to execute the laſt mentioned deed. 


In the month of Auguſt 1769, the appellant Francis Filmer 
went to Eggarton ; and till then, Sarah Gott had not apprized 
any friend of the tranſactions between her and the reſpondent ; 
the demiſe and bond (which were the only inſtruments left by 
the reſpondent in her cuſtody) were produced to Mr. Filmer; 
and in the converſation which then paſſed between her and him, 
he convinced her that ſhe had been groſſly impoſed upon. She 
therefore immediately directed, that the reſpondent ſhould be ap- 
plied to for a production of the deeds which ſhe had executed; and 
on his declining to produce them, a bill- was filed in the Court 
of Chancery in Micbaclmas Term 1769, charging, that Sarah 
Gott's moiety of the real eſtate was of the value of 20,000 J. and 
upwards ; and that the perſonal eſtate comprized in the deeds 
was of conſiderable value; that ſhe had been groſſly impoſed 
upon by the reſpondent, in whom ſhe repoſed confidence; and 
therefore praying, that the deeds or conveyances, or other in- 
ſtruments executed by her might be cancelled ; and that the ro- 


ſpondent might reconvey to her, all intereſt in her real and 


perſonal eſtate which he derived under any deeds or conveyances, 
or other inſtruments executed by her; and that he might rede- 
liver to her all deeds, evidences and writings reſpecting the 
title of the premiſes, depoſited with him by her, or any A 
or perſons on her behalf, and for general relief. 


The reſpondent, in his anſwer to this bill, ſtated the deeds 
before mentioned, and inſi ſted on the fairneſs of the tranſaction. 
He ſaid, that apprehending the eſtates might be better improved 
and managed, if the fame were his ſole propetty, he thought it 


would be prudent to purchaſe of Sarah Gott her undivided 


moiety, 


75 


— — 
1774. 
—ů— 


76 Caſes in Parliament. 


— moiety, if ſhe ſhould be diſpoſed to ſell the ſame, at ſuch price 
— might not leſſen her income, and might enable her to fulfil 
her intention reſpecting the Miſs Hugeſſens ; and therefore he 
immediately, or very ſoon after the death of Mary Gott, men- 
tioned to Sarah his inclination to purchaſe her undivided mo iet y; 
whereupon ſhe told him, ſhe did not chooſe to ſell her ſhare of 
the eſtate, becauſe ſhe was about to make, or had made her will, 
and had deviſed, or intended to deviſe the fame to Miſs Hugeſ: 
ſens, He admitted, that no copy, draft or counterpart of either 
of the deeds executed by Sarah Gott, was produced, read or 
ſhewn, or offered to be produced, read or ſhewn to any agent or 
friend of hers, prior to the time when the ſame were produced to 
her for execution: He alſo admitted, that he did not, at any 
time antecedent to the execution of the ſaid deeds, in any man- 
ner apprize any friend or even domeſtic of Sarah Gott, of his 
having agreed, or of his meaning or deſigning to agree with her 
for the purchaſe of the ſaid eſtate and effects. He ſaid he be- 
lieved, that the whole of the timber trees growing on the ſaid 
eſtate, excluſive of the coppice wood and under wood, were of the 
value of 1000 J. or thereabouts, and no more, to one moiety of 
which he was entitled; and he ſaid he believed, that at the time 
of the execution of the ſaid conveyance to him, the fee ſimple 
and inheritance of Sarah Gott's undivided moiety of the faid 
real eſtate in the county of Suſſex, including the ſaid timber, 
might be worth, to be ſold, about 8000 J. or 8, 300 J. and the 
remainder of the eſtate in Kent, ſubject to the eſtate for life of 
the ſaid Sarah Gott, he rated at the ſum of 1000/7. and the fur- 
niture, plate and out- door ſtock at 700 J. which ſums making 
together 10, oo0 J. was, as he believed, the real, or near the real 
value of the premiſes ſo ſold to him, at the time of ſuch ſale: 
And he concluded his anſwer, * inſiſting on the benefit of 
the ſaid purchaſe. 


The reſpondent having filed a croſs bill againſt Sarah Gott 
for a diſcovery ; ſhe by her anſwer thereto ſaid, that ſhe being 
tired out with his importunity, though ſhe never intended ſell- 
ing her eſtate, in order that ſhe might not be troubled any more 

by him about it, at laſt conſented to let him have her moiety; 
upon which he offered her 9000 J. and the Eggarton eſtate tor 
her life, which he afſured her was more than her eſtate was 


worth, but that ſhe refuſed to take that price ; however, con- 
fiding 


2 
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fiding in a degree in the repreſentation made of the value of the 
eſtate by the reſpondent, ſhe told him he ſhould have the ſaid 
moiety at the price of 10, ooo JI. which ſum, together with the 
propoſed intereſt in the eſtate at Eggarton for her life, ſhe ſaid 
ſhe then believed, relying on the reſpondent's account thereof, 
was the full outſide value of the ſaid moiety; and ſaid that the 


reſpondent pretended to make a calculation, in order to ſhew 
that the price he offered was the full value of the ſaid eſtate, 


But ſhe poſitively ſaid, that ſhe treated with the reſpondent un- 
der an idea, that his account of the value of the eſtate was fair 
and honeſt ; and that ſhe intended him no favour or adyantage 
in the bargain, more than what could be derived to him from 
his purchaſe of her moiety, at an extended outfide price, as ſhe 
always intended her fortune to go at her death to other objects; 
and ſaid ſhe told him, that as ſhe knew nothing about the value of 
the eſtate, nor could judge of the contents of the deeds, the muſt 
depend entirely on what he ſaid about them, and therefore hop- 
ed he would not impoſe upon her; and that ſhe would fign the 
writings, but as Mr. Filmer would be with her ſoon, ſhe ſhould 
ſhew them to him and acquaint him with the tranſaction. 


The cauſe being at iſſue, witneſſes were examined on both 
ſides; and the value of the property conveyed by Sarab Gott, 
being one of the eflential points in diſpute, ſeveral witneſſes 
were examined as to that fact. : 


The witneſſes examined for Sarah Gott, were James Haffendes 


and Thomas How, both of whom had for many years been em- 
ployed in valuing land and timber, and particularly in the coun- 


ties of Kent and Suſſex; and they, in their depoſitions, valued 


Sarah Gott's real property compriſed in the conveyance to the 
reſpondent, after giving in a diſtinct eſtimate of the farms, 
woods, coppices, &c. at 29, 306 J. 15 s, out of which ſum was to 


be deducted Sarah Gott's life intereſt, in ſo much of the Kentiſb 


eſtate, as was reſerved to her, and which was valued by the re- 
ſpondent's witneſſes, at 1000 J. 


The witneſſes examined on the part of the reſpondent, as to 


the value of Sarah Gott's moiety of the real eſtate (the principal 


of whom was Edmund Chittenden the reſpondent's ſteward) rated 


her moiety at 19,417 J. 10s, out of which ſum after deduction 
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of 1000 /. (at which they rated the life eſtate reſerved to Sarah 
Gott in the eſtate, by themſelves valued at 195 J. per ann. though 


the rent was only 116.) there remained 18,417/. 105. as the 


value of the property conveyed to the reſpondent for the price 
of 10,0007. and this 18,417 J. 106. ſtood excluſive of the price 
of the perſonalty conveyed, which perſonalty the anſwer admit- 


ted to be worth 700 J. and which turned out in * to be worth 


double that ſum. 


Jobn Janes, the reſpondent's attorney, who drew the deeds, 
being examined on the reſpondent's behalf, ſaid, that about the 
latter end of April 1769, the reſpondent acquainted the witneſs, 
that he had agreed with Sarah Cott for the purchaſe of her 
moiety of the eſtates mentioned in the pleadings, and alſo for 
the furniture, plate, china and ſtock in and about 'the houſe at 
Eggarton, for the ſum of :10,000/. and that over and beſides 
this conſideration, he had agreed to let her enjoy for her life the 
whole of her manſion houſe, with the farm and lands thereto 
belonging, and the reſpondent requeſted the witneſs to prepare 
the neceſſary and proper deeds and conveyances for carrying the 
ſaid agreement into execution, | 


Elizabeth Shindler, a maid ſervant of Sarah Gott's who waited 
upon her perſon, and had done ſo for 20 years, on her croſs 


examination on Sarah Gott's part, depoſed, that on or about the 


2d of May 1769, about three o'clock in the afternoon, the re- 


ſpondent came to Eggarton and brought ſome deeds with him; 
that he ſtaid in Sarah Gott's room till about 7 or 8 oclock in 


the evening, during which time the witneſs; as ſhe went into 
and out of the room, ſaw ſome parchment deeds lie upon the bed 


there, but the reſpondent did not, during that time, go from the 


houſe, or leave any deeds with her for her peruſal in his ab- 


ſence: She further ſaid, that Sarah Gott could not in her 


then ſituation peruſe and read over ſuch deeds, without the 
aſſiſtance of ſome other perſon ; and that ſhe was not ſo aſſiſt- 
ed by any perſon, unleſs by the reſpondent. And on her exa- 
mination on the part of the reſpondent, ſhe alſo ſaid, that when 


the reſpondent was at Eggarton in the beginning of May 1769, no 


converſation paſſed between Sarah Gott and the reſpondent in her 


hearing, touching the 10,000 J. but that about September follow- 
ing ſhe heard Sarah Gott ſay, that ſhe had agreed with the re- 
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ſpondent for the ſale of her moiety of the eſtate for 10, ooo J. and 


that he was to pay her 400 J. a year for her life; and after her 


death the 10, ooo J. was to be paid to Miſs Hugeſſens; ſhe ſaid, 
that Sarah Gott then told her, ſhe would ſhew the agreement 
to Mr. Filmer, with whom ſhe uſually conſulted in ſuch matters, 
and that ſhe had informed the reſpondent of ſuch her intention. 
She further ſaid, that Sarah Gott informed her, that ſhe ſhould 
not take the 10,0007. of Mr. Gott until ſhe had ſeen Mr. Filmer, 
to whom ſhe ſhould ſhew the agreement, and conſult him there- 


on: That when Mr. Filmer came on a viſit to Sarah Gott's 


houſe, Sarah Gott called the deponent up ſtairs, and defired her 
to get the papers out of the ſcrutore, and to give them to Mr. 
Filmer, which the deponent accordingly did, and that Sarah 


Gott and Mr. Filmer then expreſſed great diſſatis faction and diſap- 


probation at the deeds; and both ſaid that Sarah Gott had been 
impoſed upon by the reſpondent, and that Mr. Filmer ſaid Mrs. 
Gott ſhould haye conſulted ſome perſon on her behalf. That 
ſeveral times afterwards, ſhe heard Sarah Gott declare ſhe had 
been impoſed upon, in not having had the value of the eſtate ; 
but ſaid ſhe never, before the time of Sarah Gott's converſation 
with Mr. Filmer, heard her declare any ſatisfaction or diſſatisfac- 
tion reſpecting the deeds. She ſaid further, that the reſpondent 
was a great favourite with the deceaſed Mary Gott; but the did 


not know of any particular regard or affection which Sarah Gott 
ever ſhewed to him. She likewiſe ſaid, ſhe had heard the re- 


ſpondent himſelf ſay, ſince Mary Gott's death, that he found he 
was not a favourite of Sarah Gott's. 


Samuel Day, another witneſs, and one of the principal tenants 


of the eſtate, depoſed, that in May 1769, he was at the reſpon- 


dent's houſe at Brentford, and had ſome converſation with bim 
relative toa purchaſe which he had then lately made from Sarah 
Gott, of her moiety of the eſtate in queſtion ; in which conver- 
fation the reſpondent informed him, that one half of the eſtate 
having been given to him, he had purchaſed the other half of 
Sarah Gott, and thought himſelf himſelf happy in fo doing, 
and having the whole eſtate his own : That the reſpondent ſaid 
be hoped he had not given too much for it: That he had given 
10,0007. and that Sarah Gott would not herſelf make any price 
for it, but left the price to him; that he had firſt conſulted his 
ſteward Mr. Chittenden before he ſet the price. And the reſpon- 
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dent further ſaid, that if he had ſet the price at 20,000 g. he 
was afraid it would be too much; and if at 10, 000 J. he was 
afraid ſhe would think it too little; but that he did ſet it at 
10, ooo I. and ſhe accepted it. That the reſpondent added, he 
was pleaſed he had bought it, becauſe Sarah Gott was ſo open 
with him, as to declare that ſhe never intended to give him any 
part of the eſtate in queſtion ; ſo that if he had not bought it, 
he ſhould never have had it : That the- reſpondent then aſked 
the witneſs, what he thought of his purchaſe? To which the 
witneſs anſwered he thought it good one, and well worth the 
reſpondent's money. 


On the 1oth, 11th and 12th of December, 1970, the cauſe 
was heard before the Lords Commiſſioners for the cuſtody of the 
Great Seal, when their Lordſhips ordered, that the parties ſhould 
proceed to a trial at law, at the next Len? Aſſizes to be holden 
for the county of Kent, on the following iſſue: viz. © Whether 
natural love and affection was really and truly any part of the 
«© conſideration of the indentures of leaſe and releaſe, of the if 
«© and 2d of May 1769, in the pleadings mentioned?“ And the 
uſual directions were given for that purpoſe ; and the conſidera- 
tion of coſts and all further directions, were reſerved until after 
the trial of the ſaid iſſue. 


_ Sarah Gott, conceiving herſelf aggrieved by this decree, ap- 
pealed from it to the Houſe of Lords, and the appeal was ſet 
down to be heard : But ſhe dying before the ſame came on, an 
order was made by their Lordſhips, dated the 13th of March, 
1772, upon the petition of the preſent appellants, ſtating the 
will of Sarah Gott, and that the appellants were adviſed, it was 
neceſſary for them to exhibit a ſupplemental bill in the Court of 
Chancery, and to prove Sarah Gott's will there, and to have 2 
decree of that Court to carry on the ſuit brought by her, before 
they could be entitled to proſecute the ſaid appeal; that the ap- 
peal of the ſaid Sarah Gott ſhould be diſmifled, but without 


prejudice to the preſent ERR bringing a new appeal, in n calf 
"_y ſhould be ſo adviſed. 


2, nende the ei on the 2d of May, 1772, exhi- 
bited their ſupplemental bill in the Court of Chancery, againſt 
the reſpondent, and ſeveral perſons who were the heirs at law 
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of Sarah Gott, ſtating the proceedings in the cauſe. Wand by 


the ſaid Sarub Gott, and that ſhe: died on the 6th of March, 


1772, having {firſt made her will, dated the: 2d: of Fwy, 1764, 
whereby ſhe deviſed. her moiety of all the-manors, meſſuages, 
lands, tenements and hereditaments,, which ſhe was entitled 
unto equally with her ſiſter Mary Gott, to all and: every the child 
and children” of William Weſtern, Hugeſſen, Eſq; deceaſed, law- 
fully begotten, to be equally, divided between them, as tenants 


in common: and not as joint tenants, and to the: heirs, of the body 
and bodies of all and every ſuch. child and children lawfully iſſu- 


ing, ſeverally and reſpectively, ; and that if any ſuch children 


ſhould happen to die without iſſue, then ſhe gave and deviſed - 


the part and ſhare, or parts and ſhares, oh ſuch, of the ſaid chil- 
dren who ſhould. ſo die without iſſue, to all and every other 
the child or children of the body of the ſaid William Weſtern 
Hugeſſen, equally to be divided between them, as tenants in com- 
mon and not as joint tenants, and to the heirs of the body and 
bodies of all and every ſuch. other child and children, ſeverally 
and reſpectively: And in caſe all ſuch childreg but one, ſhould 
happen to die without iſſue, then to ſuch only child, and to the 
heirs of his or her body lawfully iſſuing; and for default of ſuch 


iſſue, to the reſpondent, his heirs and aſſigns for ever. And the. 


ſaid Sarab Gott, by her ſaid will, gave all the refidue of her per- 
ſonal eſtate, (her debts and legacies being firſt paid) to the ap- 
pellants Edmund and Francis Filmer, their executors and admi- 
ſtrators, upon truſt to place out the monies ariſing thereby, upon 
public or other good ſecurities ; and to pay the money ſo to be 
placed out, unto and amongſt all and every the children of the 
faid William Weſtern Hugeſſen, in equal ſhares and proportions, if 
more than one, when they ſhould reſpectively attain the age of 
21, or days of marriage ; and in caſe any of ſuch children ſhould 


happen to die, before their attaining ſuch age or day of marriage, 


the ſhare and ſhares of ſuch child or children ſo dying, ſhould go 
and be paid to the ſurvivor or ſurvivors in equal ſhares and pro- 
portions, if more than one: And if all ſuch children but one 
ſhould die, before his, her or their ſhare or ſhares ſhould become 
payable, then the ſame ſhould be paid to ſuch only or ſurviving 
child at the time aforeſaid. And ſhe declared it to be her will, 
that the intereſt and annual produce of ſuch money ſhould be 
paid to ſuch child or children reſpectively, until the ſame ſhould 
become payable, and in calc all and every ſuch child and chil- 
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dren of the ſaid William Weſtern Hugeſſen ſhould die before ſuch 
age or marriage, then in truſt for the reſpondent. — That the ſaid 
Sarah Gott made a codicil to her ſaid will, dated the 29th of 
Auguſt, 1768, whereby ſhe revoked ſo much of the deviſe of her 
real eſtate as related to her moiety of the manſion houſe at Eg- 
garton, with the lands and hereditaments thereunto belonging, 
or therewith uſed, and then in her occupation; and did thereby 
deviſe all her ſhare of the ſaid manſion houſe and premiſes, ſo in 
her own occupation, to the appellants Edmund and Francis Fil- 
mer, upon truſt to ſell and diſpoſe thereof for the beſt price that 
could be gotten for the ſame, and to inveſt the money ariſing by 
ſuch ſale, in the purchaſe of other lands, tenements and heredi- 
taments, to be limited to ſuch and the ſame uſes, as were by her 
{aid will expreſſed concerning her whole real eſtate thereby deviſed, 


That the ſaid Sarab Gott made another codicil to her ſaid will, 


dated the 16th of November, 1769, whereby ſhe revoked the for- 
mer codicil dated the 2gth of Auguſt, 1768, and thereby confirmed 
her ſaid will, and all and every the deviſes and bequeſts therein 
contained. And that the ſaid Sarah Gott made another codicil 
to her ſaid will, dated the 3d of May, 1771, whereby, after 
taking notice of her will, and that ſubſequent to the making there- 


of, ſhe was prevailed upon by the reſpondent, to execute a convey- 
ance to him of the whole of her real eſtate, (ſubje& to a life eſtate 


to her reſerved in part thereof) for the ſum of 10,00c/. which, re- 


lying upon his ſolemn aſſurances, and confiding in his honour and 
integrity, ſhe then believed to be the full value thereof ; and alſo 
taking notice that ſhe had ſince diſcovered, that ſhe was groſsly im- 
poſed upon by the reſpondent, in the repreſentation he ſo made 
of the value of the eſtate, and that he had greatly abuſed the 
confidence ſhe had repoſed in him, the eſtate being of far greater 
value ; and that the had brought her bill in the Court of Chan- 
cery, praying that the ſaid deeds might be ſet aſide; and that 
ſhe was minded and deſirous to ratify and confirm her ſaid will 
in all points, except as to the limitation in remainder to the re- 
ſpondent, which the intended to revoke ; ſhe did by this laſt 
codicil, not only republiſh, ratify and confirm her ſaid will of 
the 2d of Fuly, 1764, and every article, clauſe, limitation, mat- 
ter and thing therein contained, except only ſo far as reſpected 
the ultimate remainder, thereby limited to the reſpondent, which 
ſhe did revoke, and expreſsly declare to be null and void: But 
did alſo give and bequeath her whole eſtate, of what nature ot 
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kind ſoever, whether real or perſonal, legal or equitable, unto 
ſuch and the ſame perſons, for ſuch and the ſame eſtates, and to 
for and upon ſuch and the ſame uſes, truſts, intents and pur- 
poſes reſpectively, as ſhe had in and by her ſaid will given, de- 
viſed and bequeathed her real and perſonal eſtate therein named, 


except only the ultimate remainder thereby limited to the re- 


ſpondent. 


The appellants therefore, by their ſaid bill prayed, that the 
witneſſes to the will and laſt codicil of the ſaid Sarah Gott, 
might be examined, and their teſtimony preſerved ; and that the 
faid will and codicil might be declared to be well proved ; and 
that the ſuit and proceedings by the ſaid Sarah Gott againſt 
the reſpondent might be revived ; and that the appellants might 
be at liberty to proſecute the ſame, and have the benefit 
thereof. 


To this ſupplemental bill all the defendants appeared and an- 
ſwered, and the cauſe having been duly revived, the witneſſes 
to the ſaid will and laſt codicil of the ſaid Sarah Gott were exa- 
mined, and publication having afterwards paſſed, the ſupplemen- 
tal cauſe came on to be heard on the 17th of March, 1773, when 
the Court made a decree, according to the prayer of the ſupple- 
mental, bill. 


From the decree of the 12th of December, 1770, both parties 
appealed. In ſupport of the original appeal it was argued, that 
though Mary Gott appeared to have paid great attention to the 
reſpondent, and actually to have difinherited her ſiſter in his fa- 
vour, yet there was no ground or colour to ſay that he was ever 
conſidered by Sarah, as in any degree an object of her affection 
and bounty, when ſet in competition with the appellants, the 
Hugeſſens; on the contrary, he himſelf admitted in his anſwer, 
that upon his firſt applying to her to ſell him her moiety, ſhe 
anſwered ſhe did not chooſe to ſel}, becauſe ſhe was about to 
make, or had made ber will, and deviſed the ſame to Miſs Hugeſ- 
ſens. Nor did this fact reſt ſingly upon the reſpondent's admiſ- 
lion, or upon Sarah's anſwer to his croſs bill, wherein ſhe ſwore, 
that ſhe intended him no favour or advantage in the bargain, more 
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pearing of the fate of her will, made neat five years? before; 
whHith ſhewed' to demonſtration, that ſhe-never intended any part 
of Her eſtate for the reſpotident, ſo long as the Miſs Hugeſſens, 
of ahy deſcendants from them ſflculd be living. That the tranſ- 
action reſpecting Sarab's moicty of the eſtate, appeared from the 
whole of the evidence, to have been equally conſidered both by 
ſeller and purchaſor, as a ſale for a valuable conſideration: The 
reſpondent himſelf referred peculiarly and excluſively to that idea 
in his anſwer, where he infiſted and labovred to ſhew, that the 
price he was to pay was a full price; and he had meaſured it 


with {6 much parade of preciſion, as to uſe fractions in comput- 


ing the ſeparate values of the different eſtates, which when put 
together, were to amount, by his calculation, to the very ſum 
mentioned in the deeds. His own attorney (the only perſon 
employed in the tranſaction, and who never ſaw Sarah Gott in 
his life) ſtated the inſtructions he received from the reſpondent, 
to prepare the conveyance, as inſtructions proceeding upon the 
idea of a ſale for a valuable confideration, without ſuggeftion or 
pretence from the reſpondent of any other confideration. The 

agreement itſelf, as ſtated in the releaſe, imported a ſale in con- 
fideration of 10,0007. and the reſpondent ſo tteated it, when 
he converſed with the witnefs Samuel Day upon the ſubject. 
There was not one tittle of evidence, that love and affection made 
any the ſmalleſt part of the conſideration, except the bare ex- 
prefſion i in the deed, which was no more than clauſula clericalis, 
abſolutely unwarranted by the contract recited, as well as by the 


inſtructions proved; and utterly inconſiſtent with the caſe made 


even by the reſpondent himſelf in his anſwer, and with his de- 
claration to Day the witneſs: And this after-ſuggeſtion, was ſo 
far from colouring e over the reſpondent s caſe, that his reſorting 
to it now, and chiefly relying upon it when driven from every 
other defence, was a further and glaring proof of the impoſition, 
and a double hatching of the original fraud. 


To confider this kranſadtion then as a mere ſale, a groſſet 
fraud was never perpetrated, Mrs. Gott was an old lady, who 
had for years been confined to her bed; the bargain was made, 
and the conveyance executed in the dark ; no friend of hers, no 
indifferent perſon of honour and ſkill conſulted on her part; the 


interval between the bargain made, and the conveyance executed, 
was 
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was unnaturally ſhort; the reſpondent's extraordinary expedition 
was quite unaccountable, upon the idea that he thought the 
bargain a fair and honeſt one; the manner in which the deeds 
were drawn, and the price was to be ſecured, @ bare perſonal 
fecurity by bond, was preſcribed by the reſpondent himſelf ; the 
operative part of the deed was a curioſity, it extended infinitely 
further than the recited agreement, and conveyed all the eſtates 
which Sarah Gott might have in poſſeſſion, reverſion, remainder or 
expectancy within Great Britain; it paſſed alſo by expreſs words, 
the arrears of rent due to her, and comprehended the ftock on the 
farm, houſhold goods, &c. though there was no evidence to ſhew, that 
theſe articles were at all the objects of the contract, either ex- 
preſſed or implied; the value, according to the eſtimate of the 
appellants witneſſes, was nearly three times the price to be paid; 
and the reſpondent's own witneſſes {whoſe valuation was under 
27 years purchaſe at the preſent rents, though it was admitted none 
of them had been raiſed within the memory of any man living) va- 
lued the lands at nearly double the price which was to be paid for 
them ; ſo that taking the value at a medium between the two 
eſtimates, the whole eſtate, including both moieties, might be 
fairly and moderately computed at $50,000 J. notwithſtanding 
which, and though it was clear from the wills of the two ſiſters, 
that as Mary intended her moiety for the reſpondent, Sarah de- 
figned hers for the Miſs Hugeſſens, the reſpondent would by his 
dextrous management and contrivance, if his bargain was per- 
mitted to ſtand, poſſeſs himſelf of four parts in five, or 40,0007. 
and leave only 10,0007. for the Hugeſſens ; who as infants too, 
were more peculiarly the objects of equitable interpoſition and 
redreſs, againſt a bargain ſo prepoſterous in itſelf, and ſo greatly 
to their prejudice. Theſe circumftances, added to the confidence 
which, as it appeared from the tranſaction in general, and Day's 
evidence in particular, the old lady repoſed in the reſpondent, 
afforded the moſt ample ground to declare, that the conveyance 
was obtained by fraud and impoſition. 


Should it however be infiſted, that Sarah Gott had ratified the 
agreement, by the ſubſequent acceptance of a quarter's intereſt; 
it muſt be obſerved, that the payment of that intereſt betrayed a 
conſciouſneſs in the reſpondent, that his contract ſtood in need 
of ſuch evidence of acquieſcence, or ſomething like it, on the 


part of the old lady; as no other reaſon could with any colour 
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of probability be aſſigned, for his paying this quarter's intereſt 
in advance. But nothing could be inferred to palliate the fraud, 
from her acceptance of this payment; fince, in accepting it, ſhe 
ated upon her then impreſſion of the nature of the tranſaction, 
He had aſſured her, that the price for which he gave his bond, 
was the full value; ſhe gave a blind and implicit credit to this 
aſſertion; and all her behaviour prior to the time of her being 
undeceived by Mr. Filmer, proceeded upon that ground: But 
from that period, the witneſſes agreed, ſhe uniformly held a 
different language, and made repeated complaints of the impoſi- 
tion. Upon the whole, if any iſſue was proper to have been 
directed, it ought to have been a general iſſue, as to the fairneſs 
of obtaining the conveyance and the other deed. The preſent 
iſſue might not be deciſive of the merits of the caſe; and by the 
manner in which it was directed to be framed, it might let in 
the reſpondent to inſiſt, that the appellants were in a Court of 


law eftopped by the indenture, to fay that love and affection 


were not part of the conſideration, that deed having expreſſed 
the affirmative. But upon all the circumſtances of the caſe, 
already proved, the fraud was ſo apparent, that no iſſue, or fur- 
ther enquiry into the fact in any ſhape, was apprehended to be 
neceſſary or proper ; the former appellant Sarah Gott had a right 
in Equity to immediate relief according to the ſubſtance of the 
prayer of her bill; and the preſent appellants, to whom that 
right was derived, were now entitled to a reverſal of the Lords 
Commiſſioners decree, and to ſuch other directions as might 
relieve them againſt a bargain ſo unconſcionable, and procured by 


ſo rank an impoſition. 


In ſapport of the croſs appeal it was ſaid, it could not be 
diſputed, but that the conſideration of love and affection be- 
tween the parties, would have been good and ſufficient in law 
to have eſtabliſhed the deeds in queſtion, without any pecuniary 
conſideration. That an alliance in blood between the reſpondent, 
and Sarah Gott was admitted by her, and it was clear that he 
was taken to be her preſumptive heir at law; and in fact was 
the only perſon in the line of ſucceſſion to her, with whom ſhe 
had any acquaintance. That the deviſe of her ſiſter's moiety 
of the eſtate to him, clearly ſuggeſted to her the idea of preſerv- 
ing the whole entire in his perſon, as the repreſentative of her 
name and family; and the object ſhe purſued was, not to ac- 
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quire the largeſt poſſible price for her land, but ſuch a ſum only 


as might be ſufficient for her other relations. The conditions 
and terms of the treaty evidently ſhewed that this was her 
purpoſe. She meant to make a bountiful, and not a hard bar- 
gain with him; and no evidence in the cauſe tended to raiſe 
any juſt ground of doubt againſt the actual exiſtence of the con- 
ſideration, ſolemnly aſſented to by the unimpeached execution 
of the deeds. And with reſpect to all other grounds on which 
the reſpondent's ſeveral tranſactions with Mrs. Sarah Gott were 
attempted to be impeached, there appeared no evidence what- 
ever to induce a proof of fraud, ſo as to ſet aſide the convey- 
ance z as it was expreſsly in proof, that ſhe was, and ſo continued 
for ſeveral months, well ſatigſied with the tranſaction. Her an- 
ſwer admitted, that ſhe might have ſent for whom ſhe pleaſed, 
and that the reſpondent aſked her, if ſhe wiſhed to have any 
particular perſon or perſons to be preſent as witneſſes to the exe- 
cution of the deeds; and that previous to the execution of 
them, ſhe told the reſpondent, that ſhe ſhould very ſoon ac- 
quaint her friend Mr. Filmer with the whole tranſaction, and 
conſult him on the propereſt means of diſpoſing of her money, 
for which ſhe admitted ſhe deſired the reſpondent to give his 
bond. It was impoſſible therefore to conceive, that he tranſ- 
acted any part of this buſineſs under a confidence, or even 
belief, that any impropriety in his behaviour could be pro- 
tected, by any ſecret or ſiniſter management whatever on his 
part: And it was now evident from the proceedings ſtated by 
the preſent appellants in their ſupplemental bill, that at the 
time of the treaty being made and carried into execution, Sarah 
Gott had ſo far conſidered the reſpondent an object of her affec- 
tion and regard, as to have deviſed all her eſtate to him in fee, 
on failure of iſſue of the bodies of Miſs Hugeſſens, then in- 
fants of tender years; and that more than ſix months after the 
ſale of the eſtate, ſought to be impeached by Sarah Gort's 
original bill, and even after the had filed that bill, ſhe exe- 
cuted a codicil to her will, whereby ſhe ratified and confirmed 
the ſame, and all and every the deviſes and bequeſts therein con- 
tained. From whence it was manifeſt, that the teſtatrix could 
not entertain the moſt remote idea, that the treaty for, or ſub- 
ſequent ſale of the eſtate, had been begun, carried on, or com- 
pleated by any fraudulent or finiſter means, on the part of 


the reſpondent ; and it was equally manifeſt, that the conſide- 
ration 
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FA— ration of natural love and affection, was a real active motive upon 
ber mind at the time of the treaty and ſale. Laſtly, that a dif- 
ference of opinion as to the value of an eſtate, or even a price 

clearly inadequate, was no juſt ground to ſet aſide a ſale between 
abſolute ſtrangers; but where other circumſtances of affection, 

or fancy, appeared to have had a conſiderable influence, there 

was no reaſon for trying the merits of the tranſaction, by the 

opinion of a land ſurveyor. That the reſpondent being confi- 

dent, that the merits of his caſe would ſtand the teſt of the en- 

quiry, which the Court had thought fit to direct for its own 
information, did not object to the trial of the iſſue as between 

the original appellant and himſelf; but the ſtate of the caſe 

being altered by her death, and the proofs on his part cor- 
roborated by the ſeveral teſtamentary papers ſet forth in the 
ſupplemental bill, he had preſumed to preſent a croſs appeal, 

praying, that the decree of the 14th of December 1770, might 

be reverſed, and the bill againſt him diſmiſſed. 


Drcare After hearing counſel on theſe appeals, it was oRDERED and 
affirmed. 


M. S. Jour. ADJUDGED, that the ſame ſhould be diſmiſſed ; and the de- 


* ; ; . 
drag cree therein reſpectively complained of, affirmed. * 
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Thomas Becket, and others, — Reſpondents. 
22d February 1774. 


AMES THOMPSON Eſq; deceaſed, was in his lifetime 
the author of a tragedy called Sophoni/ba, and alſo of a poem 
intitled Spring.—in January 1729, Andrew Millar, deceaſed, 


Regiſter, Lib, In conſequence of this affirmance, the iſſue was tried at the Summer aſſizes of 
A. 1775. 1774, when the jury found a verdict, that natural love and affection was not really 
3 and truly any part of the conſideration of the deeds of May 1769. And on the 
22d of March 1775, the Lord Chancellor Bathur/t, on hearing the cauſe upon 
the Equity reſerved, declared that thoſe deeds ought to be ſet aſide for fraud and 
impoſition, and decreed the ſame accordingly; with the conſequential directions, 
as to delivering up poſſeſſion of the premiſes, accounting for the rents and profits, 
and paying the coſts both at law and in equity. | 
| contracted 
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contracted with Mr. Thompſon for the purchaſe of this tragedy 
and poem; and by indenture dated the 16th of January 1729, 


Mr. Thompſon, in conſideration of 1374. 10s. paid to him by 


Millar, did aſſign to Millar, his executors, adminiſtrators and 
aſſigns, the true copies of the ſaid tragedy and poem, and the ſole 


and excluſive right and property of printing the ſaid copies for 
his and their ſole uſe and benefit, and alſo all benefit of all ad- 
ditions, corrections, and amendments which thould be after- 


wards made in the ſaid copies. 


Mr. Thompſon was alſo the cuthioe of ſeveral other poems, in- 
titled Summer, Autumn, Winter, Britannia, a poem ſacred to the 
memory of Sir Jaac Newton, an Hymn on the Succeſſion of the 


Seaſons, and an Eflay on Deſcriptive Poetry: And in conſidera- 


tion of 105 J. which by a receipt under his hand, dated the 28th 
of July 1729, he acknowledged to have received from Mr. John 
Millan Bookſeller, Mr. Thompſon fold to Millan the copies of 
the ſaid ſeveral poems, with the ſole right of printing and pub- 
liſhing them, together with ſuch alterations and additions as the 
author ſhould afterwards occaſionally make, 


About June 1738, Andrew Millar contracted with the ſaid 


Jobn Millan for the purchaſe of the ſeveral poems laſt mention- 


ed, ſo ſold to him by Mr. Thompſon ; and by an indenture dated 
the 16th of June 1738, Jobn Millan, in conſideration of 105 J. 
paid to him by Andrew Millar, did aſſign to the ſaid Andrew Mil- 
lar, his executors, adminiſtrators and aſſigns, the ſeveral copies of 
the ſaid poems, with all the correct ions, alterations and additions 
which the author had made or ſhould make; and all the right, 

title, intereſt, property, claim and demand of the ſaid ou Mil. 
lan to or in the ſaid copies; and alſo the ſeveral plates of the 
prints of the ſcaſons, and the plate of the print of Sir 1ſaac 
Newton's monument ; all which prints had been uſually bonnd 
up with the ſaid poems. 


By virtue of this indenture, Andrew Millar became lawfully 


entitled to all the profits ariſing by the printing and publiſh- 


ing of the ſeveral poems beforementioned, and to all the ſole 
and excluſive property and right of printing copies of them, and 
of vending and diſpoſing of the ſame. 


Andrew Millar died in Fune 1768, having firſt made his will, 
dated the 2oth of February 1708, and thereof appointed his 
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wife Jane Millar, William Millar, Thomas Longman, and the 
reſpondent Thomas Cadell executors. And ſoon after his 


death, his will was duly proved by his widow, and the ſaid 


William Millar and Thomas Cadell, who thereby became enti- 
tled to the ſeveral copies of the poems before mentioned, and 
to the ſole right of printing, publiſhing and vending the ſame. 


On the 13th of June 1769, the copy right of the ſaid ſeveral 


poems, with the ſole right of printing, publiſhing, and vend- 


ing them, was ſold by order of Andrew Millar's executors, by 
auction, at the Queen's Arms Tavern, in St. Paul's Church-yard, 
London : And at this fale the reſpondents purchaſed the copy- 
right of the ſaid poems in certain proportions, for 505 /. 


After this purchaſe of the copy right in the ſaid poems, the ap- 
pellants publiſhed and ſold ſeveral thouſand copies of the poems 
called Spring, Summer, Autumn, and Winter, and the hymn on 
the ſucceſſion of the ſeaſons, in a volume intitled THE SeAasons, 
by James Thompſon ; Edinburgh, printed by A. Donaldſon, 1768; 
and thereby acquired conſiderable profits, to the great loſs and 
prejudice of the reſpondents. Whereupon the reſpondents, on 
the 21ſt of January 1771, filed a bill in Chancery againſt the 
appellants, thereby ſtating the ſeveral facts before mentioned, and 
praying, that the appellants might come to an account with the 
reſpondents, for the money which the appellants had received 
by the ſale of the ſaid poems and hymn; and that the appellants 
might for ever after be reſtrained, by the injunction of the 
Ccurt, from publiſhing the ſaid poems and hymn, and from 
ſelling any copies of them in future, | 


On the 16th and 2oth of July 1771, the appellants put in 
their anſwers, and thereby admitted, that Mr. Thompſon was the 
author of the ſeveral poems mentioned in the bill, but denied 
all knowledge of the ſeveral aſſignments which the bill ſtates; 
and ſaid they believed, that Andrew Millar, by virtue of the ſe- 
veral indentures mentioned in the bill, or by any other means, 
did not become entitled to the copy right in the poems before 
mentioned, for a longer time than the ſeveral terms limited by 
an act paſſed in the eighth year of her Majeſty Queen Ann, in- 
titled, An ad? for the encouragement of Learning, by veſting 19 


copies of printed books in the authors or purchaſers of ſuch copii% 
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during the times therein mentioned. The. clauſes relied upon 
in the anſwers of the appellants were, that by which it is 


enacted, ** that the authur of any book or books, then already 


'« compoſed and not printed or publiſhed, or that ſhould there- 
„after be compoſed, and his aſſignee or aſſigns, ſhould have 
the ſole liberty of printing and reprinting ſuch book, and 
books, for the term of fourteen years, to commence from 
Ls the day of firſt publiſhing the ſame, and no longer.” And 
a proviſo, by which it is further enacted, ** that after the expira- 
tion of the ſaid term of 14 years, the ſole right of printing 


« and diſpoſing. of copies ſhall return to the authors thereof, 


if they are then living, for another term of 14 years. The 
appellants in their anſwers alſo ſaid, that the copies of the ſe- 


veral works, in the bill mentioned to have been written by Mr. 
Thompſon, having, as appeared by the bill, been aſſigned by him 
and firſt publiſhed in 1729, the ſole right of printing, publiſh- 
ing and ſelling the ſame, could not be extended beyond the term 


.of 28 years, from the time of ſuch firſt publication, which 


term expired in 1757. They denied, that during that term they 


were concerned in the printing, publiſhing, or ſelling any copies 


of the ſaid works, They admitted the death of Andrew Millar, 
and that before his death he made his will, and appointed 
ſuch perſons executors, as in the bill were named; and that it 


was proved in the manner therein mentioned. But they inſiſt- 
ed, for the reaſons aforeſaid, that the executors of Andrew Mil- 


lar did not by his will, or otherwiſe, become entitled to the 
ſole right of printing and publiſhing the ſaid poems. The ap- 
pellants alſo admitted, that they had ſince the expiration of the 
ſaid term of 28 years, without the conſent of the reſpondents, 
printed, publiſhed and ſold ſeveral copies of the poems in the 
bill mentioned; and inſiſted, that unleſs the reſpondents were able 
to make out a title to the ſole and excluſive property of the ſaid 
poems, paramount the aforefaid act of parliament, the appellants 
were, by virtue of that act, well authoriſed in printing, publiſh- 
ing and ſelling the ſaid poems, and were not compellable to ac- 
count for or diſcover the number of copies they had printed, 
publiſhed or ſold, and ought not to'be reſtrained from the further 
publication and ſale of the ſame; and therefore they claimed 
the benefit of the ſaid act of parliament, as if they had pleaded 
the ſame in bar to the relief and diſcovery ſought by the bill. 


On 
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On the 16th of November 1772, the cauſe was heard before 
the Lord Chancellor Bathurſt, when his Lordſhip was pleaſed, 
to decree, that the injunction which had been before granted in 
the cauſe, ſhould be made perpetual ; and that it ſhould be re- 
ferred to the Maſter, to take an account of what had been re- 
ceived by the appellants, or either of them, or by any other per- 
ſon by their order or for their uſe, from the publiſhing and ſale 
of the poems in the pleadings mentioned, and that the appel- 
lants ſhould pay the reſpondents what ſhould be found due to 


them on the balance of the ſaid account; and his Lordſhip re- 


ſerved the conſideration of coſts, until the Maſter ſhould haye 
made his report ; and any of the parties were to be at liberty to 
apply to the Court, as there ſhould be occaſion. * 


— 
— — 


* After thus ſtating the facts of the caſe now in judgment, the appellants, pre- 


vious to afligning any reaſons in ſupport of their appeal, made the following obſer- 
vations. | 


On this ſtate of the caſe they ſaid it was obſervable, that the reſpondents derived 
a title through executors, eo nomine; and not by means of any ſpecific deviſe to 
them. From hence it was conjectured, that they meant to claim ſome chattel or 
other, and to complain of a wrong done to that fpecies of property. Of chattels 
it is certain, that they all go abſolutely to executors, together with all the rights 


which can exiſt in them. The caſe is the ſame of rights purely incorporeal, | 


which lie only in afion, and are independent of any ſubject, real or perſonal, if they 
are for terms of years, as an annuity, a franchiſe, or a privilege, ſuch as mono- 
polies, &c. for a limited time. But it was conceived, that a perpetual annuity, 
franchiſe, or privilege, muſt be a fee ſimple, and deſcend to heirs. If this be lo, 
the main diſſiculty would then conſiſt in aſcertaining the chattel claimed by the re- 
ſpondents, and how and in what manner the wrong complained of applied to it. 


The bill in this cauſe was penned by the reſpondents with extreme caution, 
ſclicitous, as it ſhould ſeem, to avoid entangling themſelves in a variety of circum- 
ſtances, which yet make part of the ſpecial verdict in the cauſe of Millar v. Tayln, 
and in the report of Sir James Burrow * are ſtated to be highly material, although 
in ſupport of that opinion no reaſon is alledged. It might therefore be inferred, 
that the preſent attempt was an experiment, to try how far the doctrine of that 


caſe may be extended beyond the cafe itſelf, What was done with the poems in 


queſtion, between the time of their being firſt written, and the 16th of January, or 
the 28th of July 1729, when che copies were fold, did not appear in any part of 
theſe proceedings. The reſpondents had not thought fit, in ſupport of their claim, to 
alledge, that the author had neither publiſhed, ſold, or given true copies of them 
to other perſons, before thoſe particular days; indeed ſuch an allegation could not. 
have been made with truth, becauſe it was notorious, that they were publiſhed 
ſcparate and diſtinct times, as they happened to be written. "The Seaſons in par- 
tiGular, were faund by the ſpecial verdict in the cauſe of Millar v. Taylor, to have been 


| publiſh:0 


In 


Caſes in Parliament. 


In order to obtain a final determination of this great queſtion 
of literary property, the preſent appeal was brought; and on 
behalf of the appellants it was ſaid, that the object contended for 
by the reſpondents, was of ſo abſtruſe and chimerical a nature, 
| that 
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publiſhed in the year 1727, at ſeveral times between 'the beginning of that year 


— 


— 


and the end of the year 1729, and of courſe many true copies of them were ſold to va- 
cious perſons, before the purchaſes by Andrew Millar and John Millan, ſuppoſed by 
the bill. But it was immaterial to the preſent claim, in what manner, or with 
what view the author publiſhed originally, ſince if any property adhered to him 
after, and notwithſtanding his firſt publication, the ſame, without any manner of 
doubt, was diſpoſeable by him at his pleaſure. Upon the ſame principle, the re- 
ſpondents had induſtriouſly declined to charge, that the ſaid James Thompſon was 
a natural born ſuljjact or reſident in that part of Great Britain called England; or that 


| the poems in queſtion were firſt printed and publiſhed in the city of London, the ſame 


having never before been publiſhed elſewhere ; meaning apparently to inſiſt, that the 
cight which they claimed, being derived from property, could not depend for its 
exiſtence on ſuch accidents ; and that therefore, this caſe had to do with that of 
foreign books, which do not, in their apprehenſion, ſtand on a different footing 
from copies printed and publiſhed in the city of London. The reſpondents had, for 
the ſame reaſons, declined to charge, if the truth was ſo, that the work now in 
queſtion, was upan the ſaid purchaſes of the ſeveral parts thereof, by the ſaid Andrew 
Millar and John Millan reſpetively, and before the publication thereof, duly entered in 
the Regiſter of the Company of Stationers of the city of London, as the whole and ſale 
property of the ſaid Andrew Millar and John Millan ; to avoid the appearance of re- 


courſe to a flatute made in their favour, but now under the ill luck of being thought 


an impediment. And by the omiſſion of theſe circumſtances, the reſpondents no 


doubt intended, for reaſons ſufficiently obvious, if the foundation of their argument 


was ſound, to inſiſt, that the ſpecies of right to which they ſet up their claim, was 
not liable to. a ſuppoſition that the author had relinquiſhed the copy, and conſequently 
given a general licence to print. They denied that many of the beſt books fell 
under that deſcription, and that a very little evidence might be ſufficient, after the 
authar's death, to imply ſuch a tacit conſent; as, if the book had not been entered 
defore publication, it would be a circumſtance to be ſubmitted to a jury, that the 
ay was intended to be left open. In fact Mr. Thompſon, their author, died in 1748, 
and they diſregarded the reſt of the inference ; but had they admitted the circum- 
ſtance above ſtated to be material to themſelves, it would have been equally ſo to the 
author, who likewiſe omitted to enter his poems in the Stationer's Regiſter. For 
the ſame reaſon: the reſpondents had not pretended, that from the time of the ſaid two 
ſeveral purchaſes, Andrew Millar and John Millan, and the executors of the former, and 
their aſſigns, had printed and ſold the ſaid works as their property, and conſtantly had a 
fufficient number of books expoſed to ſale at a reaſonable price. To their unbounded claim 
of property it was certainly repugnant, that the owner ſhould be obliged to part-with 
it at any price, but that which he ſets himſelf. Nor would they admit, that their 
relief might be rebutted, by ſhewing that they meant to enhance the price, which is againſt 
hu. The ſtatutes of 1 Rich. III. and 25 Hen. VIII. relate to the importation of 
dooks from foreign parts, and extend in no caſe to property or privilege; and the price 
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of books has nothing to do with ingroſſing, fore/talling, regrating, or any other 
offences againſt the police of a public market. The reſpondents had likewiſe for. 
born to charge, that before the reign of Queen Ann, it was uſual to purchaſe fron 
authors the perpetual copy right of their books, and to aſſign the ſame from hand to hand 
for valuable conſiderations, and to make the ſame ſubjeft to family ſettlements, for the pro- 
viſion of wives and children; as judging perhaps, that if ſuch a property had al 
| exifled at common law, the purpoſes to which it had been applied would be 
perfectly immaterial; and if it did not exif, the application of it to family in- 
tereſts, would not be a ſufficient ground, to build up'a new and unheard-of property; 
perhaps conceiving, that what was done among others, would not be received as eri. 
dence in the Court of Chancery; and perhaps convinced, that no ſuch uſage could 
be proved, or' that ſuch uſage, if ſtated in all its circumſtances, would be ſeen ad- 
vantageous to bookſellers only, and not to authors, and upon the whole might turn 
out juſt ſo much of nothing to their purpoſe. "They had likewiſe avoided to charge 
any ſuppoſed bye-laws of the Stationer's Company; aware perhaps, that ſuch bye-laus 
would imply a ſpecial right created by themſelves, and extending only to their own 
members ; perhaps conſidering, that the appellants not being members of that 
Company, would not be affected by ſuch bye-laws, even to the extent of making 
them competent evidence; and perhaps apprehending, that ſuch bye-laws would 
throw a light upon the imaginary uſage above mentioned, and by revealing the 
origin, nature and extent of the property contended for, point the force of it _ 
their own argument. 


The queſtion therefore before the Court of Chancery, ſtood in this ſimple form; 
whether the author having fold and delivered, for a competent price, one, or fur 
hundred true copies of his work, retains in each of. the copies ſo ſold and delivered, 
by the true conſtruction of ſuch contract, the mere and abſolute dominion and property, 
conveying to the vendee no more than a ſpecial limited uſe thereof; or? converſ 
whether ſuch vendee, or rather baile, acquires by the true conſtruction of the con- 
tract of ſale and delivery, no abſolute property to himſelf, but only a right of uſing, 
to a certain extent, the property of another? If this propoſition be maintainable 
by the reſpondents, the conſequence inſiſted upon is, that in reſpec to the, propert] 
ſo retained, the mere and abſolute owner, viz. the perſon who has fold, may maintain 

an action for the excluſive uſe of it by the bailee, viz. the buyer. But to avoid the 
difficulty of making out the whole of this idea, ſome have taken part of it, and they 
divide it thus: Every book, they ſay, conſiſts of two diſtin& parts; the materia 
part, namely, the paper, print, and binding, which is a manufacture; and the im- 
material part, namely, the doctrine contained in it, which is the facture of the 
mind. The property in the material part, paſſes according to the law in all othe! 
. Caſes ; but the property in the immaterial part, remains to the author; which | 
* as intelligible, as if one ſhould ſtate John to be the owner of the carcaſe and hmb 
of a horſe, and Thomas the owner of his colour, ſhape, ſpeed and mettle. This ſeems 
to have led to an elaborate diſcuſſion of the principles of property; ;. whether jg gow 


exiſt in an idea, for want of ſubſtance, phylical locality, diſtinguiſhing marks, and 
2 | man 
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rey has various ſignifications. In a philoſophical 


The word pro) 


ſenſe, the qualities inketent in any ſubject, or thing, are called 
its properties, In a civil ſenſe, property is corporeal or incor po- 


real, Corporeal property is the actual poſſeſſion of ſome ſub- 
ſtance, with the power of enjoying and diſpoſing of it : But 


the object now contended for, was not corporeal property. In- 


corporeal property is of two forts: 1ſt. Ir is a right relating 


to ſome ſubſtance, as a right to take the profits of land, without 


having the poſſeſſion of the land, or a title to it. 2dly, It is 


a right to exerciſe ſome faculty, or to do ſome particular thing 
for profit, The perception of the profits, is a taking of ſome 


ſubſtance -or corporeal property ; and hence the incorporeal right 
is metaphorically called property. The word thus uſed becomes 
equivocal, importing alternately the right, and the profits reſult- 
ing from the right. . In like manner, land and the right to it, 
are both called property. If the reſpondents object was an incor- 


poreal right, it is a mere right to do ſome particular thing for 


profit. The thing to be done, is the mu/tiplying of copies of books. 


— 


many other enquiries of the ſame abſtract nature. A mere ſcio-machina, wherein, by 
no uncommon accident, the abſurdity of the poſition made a ſerious anſwer ſeem ri- 
diculous. Some have ftated the property to exiſt in the profits of the ſale, which, 
as they aſſume for the purpoſe, belong to the original author. But this is only ſub- 
ſtituting another, and as it ſeems, a leſs proper phraſe, in the place of the word mo- 
nopoly, which, to uſe the words of Brook, is property not properly known. The privi- 


lege however, of monopoly, is an intereſt or eſtate well known to the law. It only 


remains to ſhew, what title the author has to it. Some have contented themſelves 
with declaiming upon the moral fitneſs, the reaſonableneſs, the juſtice and public conve- 
niency of putting into the hands of an author, the means of raiſing upon the world 
for his own profit, the utmoſt ſum of money for the uſe of his book, and this can 
only be done by giving him a monopoly. Nov if the truth of all this were admiſſible 
and clear, it would prove at moſt that it ought to be done, not that it has been done, 
and that thoſe who alone can do it, ought to conſider and pronounce upon it. But 
in fact, they have conſidered of it, and pronounced upon it otherwiſe. Some con- 
tend, that ſuch a monoply is already eſtabliſhed by law, and appeal to uſage for the 
proof of it: But the uſage adduced is incompetent, for want of time beyond memo- 
TY and in truth does not exiſt, as appears abundantly by the inſtances produced to 
prove it. Some draw their proof of the common law, from the injunctions grant- 
ed by the Court of Chancery; admitting, or rather inſiſting, that ſuch injunctions 
-ought to be granted on, where the common law is known and clear; admitting 
alſo, that the caſe is new to the common law, and was therefore properly ſent thi- 
ther by the Court of Chancery. After which, it will not be wonderful, if injunc- 
tions granted in a Court of Equity, ſhould not be thought an indiſputable proof of 
the Common law. LE SES 
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natural faculty; and this, it is obvious, is an extraordinary priui- 
lege. A ſole right to take the profits ariſing from the exerciſe 
of a natural faculty, is a monopoly in itſelf very extraordinary, 
This privilege and this monopoly, the reſpondents chole to call 
their property, and they were to maintain their title to it at cm- 

mon law. But by that law, it was ſubmitted on the part of the 
appellants, that the privilege and monopoly never did, nor ever. 
could exiſt. For a right at common law, muſt be founded on 
principles of conſcience and natural juſtice. Conſcience and na- 
tural juſtice, are not local, or municipal. Natural juſtice is 
the ſame at Athens, at Rome, in France, Spain and Hay. Copies 
of books have exiſted in all ages, and they have been multiplied ; 
and yet an excluſive privilege, or the ſale right of one man to mul- 
tiply ,copies, was never dictated by zetural juftece in any age or 
country; and of courſe the /ale liberty of rewding copies could not 
exiſt of common right, which gives an equal benefit to all. An 
excluſive privilege to exercile a natural faculty, is an. encroach- 
ment upon the rights of man. A natural faculty differs from 
the execution of an office. An office is the work of civil policy, 
and being of poſitive inſtitution, may be granted to one, without 
injury to the reſt ; but when that which of common right ſhould 
be free to all, becomes confined to any ane man, or any body of 
men, the reſt of the community ſuffer an abridgement of their 
natural liberty; and ſuch a reſtraint of the liberty of many, for 
the ſake of one, was never eſtabliſhed by natural juſtice, If it 


ever has exiſted, it has been the creature of the civil magiſtrate, 


upon principles of policy; but the reſpondents diſclaimed the 


aid of the Legiſlature upon 4 preſent queſtion, and derived 


their claim from the common 


The common law has ever regarded public utility, as the mo- 
ther of juftice and of eguity. Public utility requires, that the 
productions of the mind ſhould be diffuſed as wide as poffible ; 
and therefore the common law could not, upon any principle 
conſiſtent with itſelf, abridge the right of multiplying copics. 
When the common Jaw took root in this kingdom, literary 


compoſition ſtood, in regard to the manner of making it public, 


upon the ſame OY as in Greece or Rome. Writmg was, in 


thoſe ſtates, he on. 1 method of muliiplying copies. To tran- 
ſctibe, 


Caſes in Parliament. 
ſeribe, or copy out a book, was the right of every individual; 
there was no other way of propagating knowledge : But of a 
perpetual right in one man to write out books, or to make co- 


pies, there is not a ſingle trace in any author tliat has come 
down from antiquity. Atticus retained a number of ſlaves, who 


were trained up to writing; and it appears in Tully's Epiſtles, 
that Atticus tranſcribed not only for his own uſe, but to ſell 
again to Cicero. In like manner the natural liberty of tranſcrib- 
ing books, was never checked by the common law. From 
Ames, and other compilers of the hiſtory of letters, we learn, 


that from the flow progreſs of tranſcribing, books were held up 


at an enormous price, Livy was ſold for 120 crowns of gold 
for each book; and a French Romance, called La Romans de la 
Roſe, was ſold for 334. 65. 6d. The common law could not, 
with juſtice, uphold a price ſo prejudicial to the cauſe of learn- 
ing. Accordingly, he who poſſeſſed a Bratton, or a Chaucer, 
had an undoubted-right to make as many true copies as he pleaſed. 
A monopoly would have been pernicious, and learning, in conſe- 
quence, muſt have gone to ruin. The common law is immemo- 
rial uſage. If therefore there was a time, when the privilege 
and monopoly now contended for, could not, and in fact did not 
exiſt at common law, they never can exiſt by that law. But 
ſuch a time has been, namely, from the beginning of our hiſtory, 
down to the GREAT ARA of printing; and printing, which is 
only a more expeditious method of multiplying copies, could 
not change the principles of right and wrong, or innovate the 
law, Printing was invented at Mentz in Germany, anno 1458. 
In 1471, Caxton, a mercer of London, brought the art into 
this kingdom. In acts of Parliament it is called a trade, or manu- 
fafture of the kingdom. To exerciſe the art, was the right of the 
ſubject; and in this light the firſt printers conſidered it. Chau- 
cer's works were printed by Caxton in 1498, when the author 
had been long dead. Another edition of Chaucer was ſoon 
given by Thomas Godfrey, Littleton's Tenures were printed in 
1481, by John Lettou, and in a ſhort period by Richard Pinſon, 
1526, by Thomas Bertbelet in 1530, by William Raſtall, in 1534, 
and by Robert Redman in 1540. Pinſon, indeed ſays, in the wit 
of that age, that Redman ſhould be called Rudeman ; quia hominum 
Rudiorem vix invenias, He abuſes Redman s edition, but not 2 
word about an invaſion of F 
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copy of a book, has been a term uſed for ages, to ſignify the fol 


it be, is therefore not immemorial. 


«© of the Stationer's Company, or had a licence.” To this 


create a relative right among the members of the Company. In 
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But it is (aid on the part of the reſpondents, that the name, 


right of printing, publiſhing and ſelling ; and that this ſpecies 
of property has exiſted in uſage, as long as the name. But az 
the reſpondents admit, that there is no bye-law or ordinance re. 
lative to copies, till after the year 1640; the uſage, whatever 


It is alſo ſaid, that from the erection of the Stationer's Com. 
pany, copies were entered as property, and pirating was puniſhed, 
The common law, according to this, begins with the Stationer's 
Company. The firſt charter was in 1556, zd and 4th Philip and 
Mary, and was founded on principles of bigotry ; 0 prevent, 
as it recites, the renewal of great and deteſtable herefies. The 
new members of the Company, in number 97, were made /ite- 
rary conſtables to ſearch for books, Cc. and though the Crown 
had no right over the trade of printing, it was ordered, That 
«© no man ſhould exerciſe the myſtery of printing, unleſs he was 


Company ſo conſtituted, and thus armed with a general warrant, 
we are referred for evidence of the common law. 


But it is further ſaid, that in the year 1558, the charter was 
confirmed, in the 1ſt of E/:z. and that in that year, there are en- 
tries of copies to particular perſons, and down from that time.— 
To this it is anſwered, that patent rights began ſoon after the firſt 
introduction of printing. Froiſſart's Chronicles of England, 
France and Spain, were publiſhed cum privilegio a Rege indulto, by 
Richard Pinſon, 1525. From that time, the patents ad ſolun 
imprimendum were innumerable. Men who had ſuch rights, 
might enter their books as property in the Stationer's Regiſter ; 
but neither the patent or the entry, can be received as evidence 
of a common law right. The charter embraced all the printers in 
England: The new Company had the ſole privilege of printing, 
and they agreed to divide the ſpoil amongſt themſelves ; but au- 
thors were not parties to the agreement. 92 


Stilh it is ſaid, that the Stationers Company was empowered to 
make bye-laws.—They were ſo; and thoſe bye-laws might 


1681, a bye-law declares, that where a book was entered to any 
member, ſuch perſon, by ancient uſage of the Company, has been 
reputed 


Cales in Parliament. 


reputed and taten to be the proprietor. By ancient uſage of the 
realm, had been more conducive to the point, But it was not 
competent to the Stationer's Company, to make laws for the 
reſt of the kingdom; and if it had, it would zor be common 
law. 


But the decrees of the Star Chamber have been cited as ſtrong 
authorities, in ſupport of the bye-laws and cuſtoms of the Sta- 
tioner's Company ; and that a Star Chamber decree in 1637, ex- 
preſsly ſuppoſes a copy right to exiſt, other wiſe than by patent, 
order or entry: which could only be by common law. The Star 
Chamber was a criminal court, and had not conſtitutional autho- 
rity to determine civil rights, That Court has long ſince been 
aboliſhed, without regret; and it is the happineſs of the ſub- 
jet, that the common law has flowed through purer channels. 
The relative rights of the Company were ſupported per fas ef 
nefas, in thoſe times of high prerogative : Licences from the 
Archbiſhop of Canterbury were frequent ; and ſuch licences 
were neither patent, order, or entry. Moreover, a common law 
right is never expreſsly mentioned in any ordinance, proclamation, 
or bye-law. It is often called the right, privilege, authority, or 
allowance ſolely to print. Had the Star Chamber, and the High 
Commiſſion Court, expreſsly ſtated a common law right, it 
could not be received as an authority in point; and a common 
law uſage cannot ariſe by mere implication from dark hints of the 
Star Chamber. The ſame argument applies to acts of the Privy 
Council, to edicts, proclamations, the ordinance of the Two 
Houſes in 1642, and all the ordinances during the uſurpation. 
This whole body of precedents forms the hiſtory of deſpotiſin, 
but not of the common law. The moſt that can be ſaid in their 
favour is, that they ſupported an uſage, firſt ſet on foot by ace 
of fate, by patents, bye-laws, &c. 


It has been ſaid, that in thoſe times, copies were protected by 

a much ſpeedier and more effectual remedy, than actions at law, 
or bills in equity; namely, the /zcenfing act, whereby the print- 
ing of any book without conſent of the owner was forbidden ; and 
that ſoon after the expiration of that act, it appears by Lilly's 
Entries, p. 67, that in Hil. 31 Car. II. there was a caſe of Pon- 
der v. Bradyll, for printing 4000 copies of the Pilgrim's Pro- 
greſs, where f the plaintiff was proprietor. One ſucceſsful ac- 
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created by patent, order, bye-law of the Stationers, Cc. and if 


them. 


laws, ordinances, &c. is not tenable, refort to a Court of 
Equity; and rely much upon the injunctions which have iflued 


not apply to the point in queſtion. 


Almanacks. 


Telling Almanacks.—AII theſe are prerogative rights, 


Steele's Conſcious Lovers, 
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thouſand inſtances of arbitrary power. The ownerſhip was 


the lieenſing act recognized a right /o created, it was an act of the 
Legiſlature ; but this a&, with all the other encroachments upon 
liberty, has long ſince gone to reſt, to revive no more. And ag 
to the caſe of Ponder v. Bradyll, it is no more than a declaration, 
in the book of a ſpectal pleader ; and if the defendant printed 
and expoſed to ſale 4000 Sia, he was left in poſſeſſion of 


But the refpondents, as if conſcious that the ground of bye. 


out of the Court of Chancery. Theſe injunctions may be all 
drawn into a narrow compaſs, and it will be ſeen, that they do 


I. Injun#tons before the 8th Ann. c. 10. 


15th November, 1681. Stationers v. Lee, for printing Pſal- 
ters and Almanacks. 


17th November, 1681. Stationers v. Wright, for publiſhing 


th and 22d February, 1709. Stationers v. Pertridge, for 


II. Injunfions upon the Right given by the Statute ts 
Queen Ann. 


gth November, 1722. Naplock v. Curl, for printing Pri- 
deaux's Directions to Church Wardens. 


11th December, 1722. Tonſon v. Clifton, for Sir Richard 


19th and 23d May, 1729. Gulliver v. Watſon, for printing 
Pope's Dunciad. 


26th November, 17 35 Motte v. Falkiner, for Pope and 
Sas Miſcellanies. | 
= 


27th 
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27th January. 1736. wann: v. Walker, for Nelſon's Feſti- 
vals. | 


6th December, 1737. Ballex v. Watſon, for Gay's Polly. 
' 13th March, 1740. Gyles v. Wilcox, for Hale's Pleas of the 


Crown. 


19th May, 1740. Read v. Hodges, for the Hiſtory of Peter 
the Great. 


6th ks 1757. Tonſon v. Mitchell, for Byng' 8 Expedi- 
tion to Sicily. 


III. Ejunchinse for Printing unpubliſbed M. 8.8. wit bout 
Licence from the Author. 


24th May, 17 32. Webb v. Roſe, for Webb's Conveyancer. 


5th June, 1741. Pope v. Curl, for printing Pope's Letters. 
13th Fune, 1741. Forręſter v. Waller, for Forreſter's Reports. 


 ——— Duke of Queenſberry v. Shehbeare, for Lord 
Clarendon's Lite. | | 


Trinity Term, 1768. Macklin v. Richardſon, for printing 


Love a-la-mode. 


IV. Injunctions as ro Old Books, after the 212 ears granted | 
y the 8th Ann. | 


9th June 1735. Eyre v. Walker, for the Whole Duty of Man. 
This could not be the Old Duty of Man; if it was, the right 
muſt have been founded upon an aſſignment from the author, 
but the author is unknown to this hour. 


V. Injunctions relative to Books, after the 28 Years given 
by 8th Ann. 


Trinity Term 176 5, Millar v. Donaldſon, for Thompſon's Sca- 
ſons, Pope's Hiad, Swift s Works, with the Life and Notes by 
Dr. Hawkeſworth. —As to Swift's Works, the Life and Notes be- 
ing within the ſtatute, the injunction was contnued ; but as to 


T, bompſon' s Seaſons, and Pope's Iliad, being beyond the 28 years, 
Vol. VII. D d the 
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the injunction was diſſolved. And from all theſe * it ap- 


pears, that the general gueſtion touching the common lau right, 


has never been determined by any Chancellor. 


Mechanical inſtruments, and alſo prints made by engravers, 
have ever been open to all artiſts, unleſs ſecured to the imventor 
by patent, or att of parliament. Between ſuch inventions and 
copies of books, no ſenſible diſtinction can be made, An orrery 
repreſents the planetary ſyſtem, He who makes one after the 
firſt model, takes the ſcience of aſtronomy as repreſented by the 
orrery : And he who prints a book, takes the author's ſenti- 
ments.—Where is the difference? Prerogative copies, ſuch as 
the Bible, and books of Divine Service, do not apply to the pre- 
ſent · caſe; they are left to the ſuperintendence of the Crown, as 
the head and ſovereign of the ſtate, upon principles of public 
utility, Put to preſcribe to the Crown a perpetual right to the 
Bible, upon principles of property, is to make the King turn 
bookſeller: And if it be true, that the King paid for the tranſ- 
lation of the Bible, it was a purchaſe made for the whole body of 
the people, for the uſe of the kingdom. Acts of Parliament, it 
is admitted, are the work of the Legiſlature, and therefore un- 
der the direction of the Crown, as the executive part of the con- 
ſtitution. Property therefore is not the foundation of prerogative 
copies. King Charles I. publiſhed a tranſlation of David's 
Pſalms, written, as his Majeſty ſays in the preface, by his Royal 
Father ; but the idea of a perpetual property was not then con- 


ceived, and therefore a patent was granted, to give the /ole right 
to the bookſeller. 


But it is ſaid, that the authority of ſuch a man as Milton, is 
of great weight; and he is repreſented as ſpeaking, after much 
conſideration, on the very point. His words are, he juſt retain- 
ing of each man's copy, which God forbid ſhould be gainſaid. 
Milton's Proje Works, 4to. ⁊0l. 1. p. 172.— Milton, in the cloſe 
of his famous ſpeech, ** for the liberty of unlicenſed printing, 

in 1644, ſays, the ordinance of the two houſes, for ſubjecting the 
preſs to a licencer, was obtained by indirect means. Jt may, lay: 
he, be doubted, whether there was not in it the fraud of ome old 
patentees and monopolizers in the trade of bookſelling, who, undi. 
pretence of the poor in their Company not being to be defrauded, and 


the juſt retaining of each man's copy /which God forbid ſpouls 
| -M 3 1 be 
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le gainſaid) brought divers ghſſing " colomrs -. t6 . the Houſe, &c, 
Milton's idea of each man's copy, ariſes from the old patentees and 


monopolizers ; and certainly, while there was a relative property 


in the Stationer's Company, the poorer members ought not to 
be defrauded. But he does not ſay how long the copy ſhould be 
retained; and that is the very point in this cauſe. It may be 
preſumed, that Milton could not wiſh that Paradi/e Loft, which 
was ſold for 5 J. and two further ſums of 5 J. to be paid condi- 
tionally, ſhould continue a Hplendid fortune in the hands of a 
bookſeller, and his own grandaughter be obliged to beg a cha- 
rity play, at Drury Lane Theatre, 1752. Dr. Seit and Mr. 
Pultney were both clearly of opinion, that there was no common 
law right ; wide 'Swift's Letters, vol. 3. And the opinion of 
ſuch a man r. Pultney, who was for years of the firſt ability 
in parliament, may be allowed to have ſome weight. Dr. Watts 
publiſhed a volume of ſermons in 1720. Mr. Longman, one of 
the preſent reſpondents, republiſhed it in 1758; and though 
the period of 28 years was expired, a common law right, if it 
exiſted, would have protected the property; but Mr. Longman 
annexed to his edition, a patent for 14 years, dated the 21ſt of 
March, 1758. | | | 


Whatever encouragement may be due to authors, the common 
law cannot, after the ſilence of ages, pronounce at once upon a 
new ſpecies of right, which has been hitherto property, not pro- 
ferly known, Bank notes are of a value well aſcertained, and yet 
the common law did not adapt itſelf to that emergence of com- 
merce; but it was for the Legiſlature to make the ſtealing it, or 
taking it by robbery, a felony. 2 Geo. II. c. 25. The ſtatute 
of Ann was not declaratory of the common law, but introduc- 
tive of a new law, to give learned men a property which they 
had not before. 


But it has been contended on the part of the reſpondents, that 
the at of Queen Ann is an accumulative ſtatute, declaring the 
common law, and giving additional penalties, And in ſupport 
of this, a pamphlet, ſaid to have been given to the members, in 


1709, has been cited, and it appears, that the bookſellers meant 


to inculcate the idea of ancient uſage ; but what that uſage was, 
how it took its origin, or how it was ſtated in the pamphlet, the 
extract leaves in obſcurity. Contemporary expoſition will, no 

doubt, 


rr 


of years; and yet the Legiſlature, 8 Geo. II. c. 13. in the very 
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doubt, - deſerve attention. To this end, the hiſtory: of the bill, 
as it ſtands upon the Journals of the Houſe of Commons, to- 
gether with the account of the conference; with the Lords, will 
clearly evince, that the Legiflature were not employed. in /ecur.- 
ing an antecedent property, but expreſsly declared, That au- 
«. thors and bookſellers had the ſole property of books veſted in 
« them by that af, for the terms therein mentioned.” Vid 
the Journals, 12th December, 1709, when the book ſellers peti- 


tion was preſented ; alſo their ſecond petition, 2d February, 170g, 


— 14th March, 1709, Refolved, that the title be, A bill for 
* the encouragement of learning, by veſting the copies in the au- 
„ thors or purchaſers, &c.”—g5th April, the bill returned from 
the Lords. 5th April, 1710, a conference with the Lords, and 
Mr. Addiſon, one of the Commans. | 


Of this evidence the refpondents feel the weight, and there- 
fore they reſort to a variety of comments upon the ſtatute itſelf, 
They rely much upon the preamble, which ſays, ** Whereas 
<« printers, bookſellers and other perſons, have of late frequently 
taken the liberty of printing, &c. books and other writings, 
ie without the conſent of the authors or proprietors of ſuch 
** books, to their very great detriment, and too often to the 
<< ruin of them and their families; for preventing therefore ſych 
<< practices for the future,” &c. From the words faking tbe 
liberty, and ſuch practices, it is inferred, that the perſons with- 
in the deſcription of them were wrong doers. A queſtion is put, 
When the Legiſlature ſpeak of a liberty taken, cauld they mean 
a claim founded on any right ? And by practices, did they mean to 
deſcribe the exerciſe of a legal right ? The word practices, is 
properly applied to the doing of illegal ads. If they were wrong 
Aoers, the Legiſlature has uſed the mildeſt terms in the compals 
of our language; but ſurely they were not #reſpaſſers. After 
the final extinction of the licenſing act, in 1694, men had a right 
to reprint books, in the ſame manner as prent/ellers had lawful au- 
thority to copy, engrave and publiſh all works, de/igns, and prints, 
which were not ſecured to the inventors by patent for a term 


fame words, recites in the preamble, © Whereas divers printſel- 
lers, &c, have of late taken the liberty of copying, engraving; 


and for preventing therefore ſuch practices, &c. Again, in 


7 Gee. III. c. 38. the printſellers who engraved and expaſed to 
FR ſale 
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ſale the deſigns and prints of the late Milliam Hogarth, after the 
period of 14 years granted to him by parliament, are in that act 
called the proprietors of the copies of William Hogarth's works; 
and then the Legiſlature proceeds to reſtrain thoſe very proprie- 
tors from vending the copies which were their legal property. 
Thus it is plain, that the Legiſlature ſpeaking of a legal right, 
deſcribed it by the words, taking the liberty, and ſuch practices. 
If by the terms taking the liberty, and ſuch practices, it can by 
fair conſtruction be intended, that injuſtice, fraud and rapine are 
implied, the like imputation is thrown upon the printſellers, 
who exerciſed a legal right, and are allowed to be propreetors. 
It may be preſumed, that if the Legiſlature had ſeen a&ual guilt, 
or illegal practices, they would, agreeably to their own dignity, 
have kept no terms with men, who wrilated laws, and wrought 


the ruin of families, But learning, to the honour of the Legiſla- 


ture, was to be encouraged ; and it may be aſked, if the ſtatute 
of Queen Ann did not create a new property, what was done for 
learning? If the right was antecedent to the act, how did the 
Legiſlature veſt the property in authors? If they had the faint- 
eſt idea of a pre- exiſling property, why was the ſole right of re- 
printing books, which had been previouſly publiſhed, reſtrained 
to 21 years, and ze more A ſtrange way of encouraging learn- 
ing, by abridging ancient rights! If the act of Queen Ann in- 
tended merely to give additional penalties, by way of new fences 
to a common law right, why give thoſe penalties for 14 years 
only? If the property is perpetual, why ſhould not the remedy 
be co-extenfive ? If by copy be underſtood a perpetual property, 
the author who ſold his copy under the idea of a transfer for 14 
years only, may be told by an artful bookſeller, that more was 
meant than meets the ear, and that a ſale of his copy, imports a ſale 
for ever. The conſequence will be, that inſtead of encouraging 
learning, a ſnare has been unwittingly ſpread for men of genius 
and induftry ; and the clauſe of the ſtatute, which gives a rever- 
fon to the author at the end of 14 years, if be live ſo long, will 
be eluded by the craft, and, as Milton phraſes it, by the /oph:/ms 
of merchandize. If the book at the end of 14 years reverts to 
the author, his intereſt is ſerved : If it does not, the Legiſlature, 
by ſuch a conſtruction, has extended 0 benefit to learned men. 

But it happily appears, that Parliament has reviſed · its own acts, 
and, in terms as clear as the Engliſʒ language affords, declared, 


that the property was given by the at of Queen Ann. For 
Vor. VII. E e 7 Geo. 
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7 Geo. Il. c. 24. is intitled, © An act for granting to Samuel 
Buckley, the ſale liberty of printing and reprinting the Hiſtories 
of Thuanus. The preamble recites, that Buckley, at a very great 


expence, had prepared an edition of Thuanus in ſeven volumes folio, 


and then adds, ** Whereas the ſole liberty of printing ard reprint- 
ing books, for the term of 14 years, to commence from the day 
« of publiſhing the ſame, granted to the proprietors thereof, was 
« granted to the proprietors thereof, by an act 8 Ann, intitled, 

«© an act for the encouraging of learning, by veſting the copies of 


printed books, in the authors or purchaſers,” &c. Of the 


ſenſe and meaning of the Legiflature, we are now fully informed 
by the highe/t authority: He that runs may read the intent and 
ſcope of the ſtatute, namely, the /o/e liberty of printing and re- 
printing, was granted for the term of 14 years. The law was 
made for the encouragement of learning: Ingenuity has endea- 
voured to puzzle it, but the Leg Nature has given the W 
tion. | 


The notion of a perpetual privilege and monopoly, was within 
theſe few years hatched among the bookſellers, who now come 
with gloſſing colours, and under a pretence of ſerving the cauſe 
of literature, mean only to get the fruits of genius into their 
own hands for ever. But the conſequences of this new doctrine, 
were it eſtabliſhed, would be fatal to the znztereft of letters, and 
the ame of every valuable author. Books may be held up at 


too high a price. Notes and illuſtrations may be wanted, and in 


30 or 40 years generally are; for not only the manners, but even 


ſcience changes in the progreſs of time. Moral Philoſophy and 


Mathematics, ſhould keep pace with the viciſſitudes of the world. 
Uſeful commentaries upon valuable works, cannot be made with- 
out the licence of the bookſeller, who has purchaſed the copy: 
His avarice, his timidity, his want of ſenſe, may tell even the 
original author, that he ſhall not reprint hig own bogk, with fur- 
ther improvements. If the author ſhould happily be permitted 
to do it, it muſt be upon the bookſeller's terms; but more pro- 
bably, the frugality of the bookſeller will grudge an additional 
expence, and taking upon him to pronounce upon wit, he may 
ſay, that he likes the book as it is. Milton, in his famous 
ſpeech, has thought this head of argument an important topic 


againſt a licenſer of the preſs. His words are, „ What if the 
author ſhall be one ſo copious of fancy, as to have many things 


4 yell 
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« well worth the adding, come into his mind after licenſing, 
« while the book is yet under the preſs, which not ſeldom. hap- 


« pens to the beſt and diligenteſt writers, and that perhaps a . 


« dozen times in one book, The printer dares not go beyond 
« his licenſed copy ; ſo often then muſt the author trudge to his 
« Jeave giver, that thoſe his new inſertions may be viewed; and 
« many a jaunt will be made, ere that licenſer (for it muſt be 
« the ſame man) can either be found, or found at leiſure. 
« Mean while either the preſs muſt ſtand ſtill, which is no ſmall 
« damage, or the author loſe. his accurate thoughts, and ſend 


« the book forth into the world, worſe than he could make it, 


« which to a diligent writer is the greateſt melancholly and vex- 
ation that can befall.“ In the caſe of a perpetual privilege 
and monopoly, the bookſeller becomes the author's leave girer ; 
many a jaunt may be made that his new inſertions may be 
viewed, and at length he may fit down with the melancholy 
and vexation of leaving his book worſe than he could make it. 
But ſhould: the work, purſuant to the ſtatute of Queen Ann, 
revert to the author in 14 years, he will become the guardian of 
his own fame; and in conſequence, frarned and induſtrious men 
will be enabled to. reap not only the fame, but the profits of their la- 


bours, to the honour and advantage of ian and their fa- 
miles. | 


It has however, been colourably ſaid, that for a perpetual pro- 


perty, authors may riſe in their demand, and gain a much lar- 
ger ſum for the copy; or they may publiſh on their own ac- 
count, and feel the pulſe of the public before they diſpoſe of the 
copy. Except in one or two modern inſtances, a competent 
price has never. been given. If bookſellers have hitherto been 
dealing under the idea of a perpetual monopoly, they have not paid 
an adequate compenſation for it, and the ſame phlegm will go- 
vern their future tranſactions. It is a melancholy conlideration, 
that even a writer of Mr. Thompſon's merit, does not appear to have 
received 100 J. for the poems called the Seaſons. The whole ſum 
paid to him for a variety of articles, was 2427. 14 s. The tragedy 
of Sophoniſba, at the old price of a play, was worth 105/. The 
poem ſacred to the memory of Sir 1/aac Newton, Britannia, and 
an Eſſay on Deſcriptive Poetry, were worth a confiderable ſum. 
How much then remains for the Seaſons? No work'of late years 
has been more generally received. The profits to Millar muſt 

therefore 


A. Wedder- 


burn. 
J. Dunning. 


F. Hargrave. 


It is a point too well eſtabliſhed to be denied, that at comme! 
lav, the ſole and excluſive right of multiplying for ſale, the co- 


they publiſh their works, mean to reſerve to themſelves the 


family ſettlement ; has always been protected from invaſion ; and 


$»blic nature, belongs to the * and his patentees; not in 
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therefore have been large; and after all, the copy ſold for 505 
at a public auction. If authors had always acceſs to a Claren. 
don preſs, where the preciſe number ordered would be printed, 
and no more, the impreſſion might be diſtributed to the Longey 
bookſellers, and an author might ſtand the hazard. But author, 
are not often in that ſituation, and beſides, the immediate ex. 
pence of paper and print is not favourable to ſuch experiments, 
A period of 14 years is a ſure teſt of every book. If after that 
time, it be worth reprinting, the author's moſt accurate thought 
may be interwoven, and the fame and profit will accrue to the 
man of labour and invention. But if a perpetual privilege and 
monopoly are to interrupt his hopes, the purchaſors of the copy 
will be enriched, and, in the emphatic words of Dryden, I will 
continue to be the ingratitude of mankind, that they who teach wiſ- 
dom by the ſureſt means, ſhall generally live poor and unregarded, 
as if they were born only for the public, and had no intereſt in 
their own well-being, but were to be lighted up like tapers, and 
waſte themſelves for the benefit 4 others. | 


On behalf of the reſpondents it was contended, that the clain 
of authors to the ſole and excluſive right of printing and pub- 
liſhing their own works, is founded upon principles of reaſon 
and natural juſtice. It is juſt and equitable, that thoſe who 
labour in the advancement of knowledge, and communicate their 
ideas in written compoſitions to the public, ſhould have a re- 
compence ; and in order to obtain a ſuitable one, authors, when 


right of multiplying printed copies ; and the nature of printing, 
and the circumſtances attending publication being conſidered, 
there is an inplied agreement, on the ſale of each particular copy, 
that the purchaſor ſhall not invade the beneficial right of multi- 
plying copies, intended to be reſerved by the author. From the 
firſt introduction of the art of printing into England, this pecu- 
liar ſpecies of property has been known by the expreſſive name 
of Copy right ; has continually been the ſubject of /ale, gift, and 


in ſome inſtances, has even been recognized by tbe Legiflature. 


pies of acts of parliament, proclamations, and other papers of : 


2 | conſequence 
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conſequence of any prerogative over the art of printing, but on 
account of his peculiar intereſt, as the executive power, in all pub- 
lications and acts of ſtate, flowing from himſelf or Parliament. 
This ſhews, that an intereſt or property, ſimilar to that claimed 
by authors, may ſubſiſt at common lau; and though the reaſons 
on which authors claim an intereſ in their own private copies, 
are not preciſely the ſame as thoſe from which the ixtereſt of the 


Crown in public copies is derived, yet they are not leſs forcible ; 


but give to authors a title of property as well founded in 7u/zce, 
as the title of the Crown is founded in policy, and one equally 
conſiſtent with public utility. | 


There is nothing in the ſtatute of Queen Arn to take away 
that intereft or property, to which authors were before entitled, 
in the publication and ſale of their own works. The object of 
that ſtatute was to ſecure literary property, by penalties, from 
piracy and invaſion; and though the protection given is only 
temporary, yet fo far from being made ſo under an idea of the 
Legiſlature, that authors had no property in their works before, 
or with an intention to limit its duration, the ſtatute expreſily 
declares, that nothing contained in it ſhall prejudice or confirm 
any right which the univerſities, or any perſon or perſons, might 
claim to the printing or reprinting of any book or copy ther 
printed, or afterwards to be printed. Since this ſtatute, many 
injunctions have been granted by the Court of Chancery, to re- 
ſtrain the invaſion of copy right, notwithſtanding the expiration 
of the term, during which oz/y the ſtatute gives a protection by 
penalties ;, and the opinion of the Chancellors who granted thoſe 
injunctions, has been confirmed by a judgment of the Court of 
King's Bench *, in favour of literary property, which was given 
after ſolemn argument. Upon the faith of the protection which 
has hitherto been given to literary property, independently of 
the ſtatute of Queen Ann, great ſums of money have been ex- 


pended in purchaſing copies, and in the printing and manufac- 


turing books from ſuch copies; vaſt ſtocks of which books, 
from the unalterable nature of printing, are unavoidably in hand; 
and if ſuch protection ſhould be now withdrawn, many families 
would loſe their whole eſtates, and neceſſarily be involved in 
ruin. 
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After hearing Counſel on this appeal, the following queſtions 
were put to the judges; viz. © I. Whether, at Common Law, 
* an author of any book, or literary compoſition, had the ſole 
right of firſt printing and publiſhing the ſame for ſale, and 
* might bring an action againſt any perſon who printed, pub- 
* liſhed and fold the ſame without his conſent ? II. If the au- 
*« thor had ſuch right originally, did the law take it away upon 
* his printing and publiſhing ſuch book, or literary compoſi- 
tion; and might any perſon afterwards reprint and ſell, for his 
* own benefit, ſuch book, or literary compoſition, againſt the 
will of the author? III. If ſuch action would have lain at 
* common law, is it taken away by the ſtatute 8th Ann; and is 
* an author, by the ſaid ſtatute, precluded from every remedy 
* except on the foundation of the ſaid ſtatute, and on the terms 
and conditions preſcribed thereby? IV. Whether the author 
* of any literary compoſition, and his aſſigns, had the ſole right 
„of printing and publiſhing the ſame in perpetuity, by the com- 
* mon law? V, Whether this right is any way impeached, 
* reſtrained, or taken away, by the ſtatute 8th Ann?” The 
Judges differing among themſelves, delivered their opinions /e- 
riatim ; when five of them, namely, Mr. Juſtice Aſbburſt, Mr. 
Juſtice Blackftone, Mr. Juſtice Yilles, Mr. Juſtice Alton, and the 
Lord Chief Baron of the Court of Exchequer, were of opinion 
in favour of the perpetuity, or common law right; and the 
other ſix, namely, Mr. Baron Eyre, Mr. Juſtice Nares, Mr. 
Baron Perrott, Mr. Juſtice Gould, Mr. Baron Adams, and the 
Lord Chief Juſtice of the Court of Common Pleas, were of 
opinion againſt it; Whereupon it was ORDERED and ADJUDG= 
ED, that the decree complained of ſhould be reverſed ; and that 
the reſpondents bill ſhould be diſmiſſed, without coſts “. 


— 


— —o— 


* The univerſities were fo much alarmed by this determination, that in the year 
1775, they applied for and obtained an act of Parliament, for ſecuring to them and 
the colleges of Eton, Miſtminſter and Wincheſter, the perpetuity in all copies then, or 
at any time afterwards given to, or acquired by them. Vide ſtat. 15 Geo. IIL c. 53+ 
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Jobn Commons, leſſee of John Lord 1 

Viſcount MWetterville, and Sir >Plaintiffs 

Charles Burton, Bart. ein Error. Caſe 11. 
Jobn Marſhall, Eſq; > "5" Defendant ; 


24th February, 1774. 


AJICHOLAS, Lord Viſcount Netterville, father of the pre- 
ſent Lord, being ſeiſed in fee of the manor and lands o 
Dowth, Newtown, otherwiſe Ballyboy, part of Proudfoot town, 
(of which the lands in queſtion were part) ſituate in the county 
of Meath, and of the lands of Ballymore and ſeveral other lands 
in the county of Weſtmeath, and of ſeveral lands in the county 
of Dublin, by articles dated the 16th of March 1731, made pre- 
vious to his marriage with Catherine Burton, in conſideration 
of go0o J. her marriage portion, covenanted to convey and ſet- 
tle the ſaid lands of Ballymore, and ſeveral other lands in the 
county of Wefmeath, the manſion houſe and demeſne of Dowth, 
then in his lordſhip's actual poſſeſſion, containing 319 acres, that 
part of Proudfoot town then held by Anthony Walſb, the town 
and lands of Ballyboy, then in the poſſeſſion of Con. O' Neil, and 
others, and ſeveral other lands in the counties of Meath and 
Dublin, to the uſe of himſelf for life /ans waſte, and with full 
power to commit waſte (except by cutting down ornamental 
trees), and alſo with full power of making leaſes of all or any 


three lives, to commence in poſſeſſion at the beſt improved rent 
that could be had for the ſame ; remainder to truſtees to ſupport 
contingent remainders; and (ſubject to a jointure of 600 J. a 
year to Catherine for life) remainder to the firſt and other ſons 
of the marriage in'tail male ; remainder to his own right heirs, 


Theſe articles were duly regiſtered in the public regiſter's office 
in Dublin, 


Lord Nerterville, by leaſe, dated the zoth of March 1734, in 
conſideration of a fine of 100 J. demiſed to Anthony Walſh, the 
lands of Proudfoot town, and ſeveral other parcels of his eſtate, 
not included in the above ſettlement, therein deſcribed as part of 

the 


part of the ſaid premiſes, for any term not exceeding 31 years, or 
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the lordſhip of Dowth, containing 99 acres and 2 roods; t, 
hold to Walſh, for 31 years from the iſt of May then next, at the 


yearly rent of 43 J. 5 And by another leaſe, dated the 140 


of Fuly 1735, in conſideration of another fine of 100 J. his Lord. 


| ſhip demiſed to the ſaid Anthony Walſh, ſeveral other parts of the 


lordſhip of Dot, which were part of the ſettled eſtate, con- 
taining 102 acres and 4 roods, for 31 years, from the 1ſt of My 
then laſt, at the yearly rent of 10s. by the acre. And by 
third leaſe, dated the 15th of September 1735, his Lordſhip a. 
gain demiſed to Walſh, all the lands compriſed in the firſt leaſe, 
and alſo 3 acres of bog, for 31 years from the 1ft of May the 
laſt, at the yearly rent of 53 J. 55s. being 10 J. more than the 


rent reſerved by the firſt leaſe. 


Under theſe leaſes, Anthony VFalſb held the lands thereby te- 
ſpectively demiſed, till his death, which happened in 1736, 
or 1737; having by his will appointed Sarah Walſh his widow, 
his brother Colonel George Walſh, and William Marfhal, execu- 
tors. But Sarah alone proved the will, and enjoyed the lands, 


Lord Netterville was before his marriage indebted to the 2. 
mount of 5000/7. which was agreed by the articles to be paid 
out of the lady's fortune, but not being able to procure preſent 
payment of the fortune, he ran farther into debt, to the amount 
of 11,0007. in the whole; and therefore to raiſe money for pay- 
ment of his debts, his Lordſhip, in 1739, obtained an act of par- 
lia ment in Treland, whereby (after reciting the marriage articles, 
and the amount of the lady's portion) the lordſhip and lands of 
Ballymore, and feveral others in the county of Weftmeath, were 
veſted in Robert Burton, Peter Daly, James Huey and Chari 
Burton, Eſqs; (now Sir Charles Burton, Bart. one of the leſſors 
of the plaintiff, as being the ſurviving truſtee) and the ſurvi- 
vor and their heirs, in truſt, to fell ſo much thereof as would 
pay the 11,000 J. the amount of his Lordſhip's debts: And in 
licu thereof, his Lordſhip's unſettled lands in the county of 
Meath, and 50001. part of Lady Nerterville's fortune, were veſted 
in the truſtees, to the ſame uſes as the lands then to be ſold were 
by the marriage articles to have been ſettled; and by the ad, 
all that part of the manor, town and lands of Dot, then in 
the poſſeſſion of Jabn Farrall, and of the executors of Anthony 
Walſh, the town and lands of Newtown, the town and lands of 

bh Ballyboj, 
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Ballyboy, and part of Dowrh in the poſſeſſion of Patrick Evers, 
together with all that part thereof in the poſſeſſion of James 
Kelly, with the mills, weirs and fiſhery thereof, and that part 
of the town and lands of Dowth in the poſſeſſion of Nicholas Hil- 
cock, all ſituate in the Barony of Slane and county of Meath, 
and ſeveral other lands in the counties of Meath and Dublin, 
were veſted in the truſtees and their heirs, to the uſes in the 
marriage articles, and became thereby compleatly ſettled. 


Several years afterwards, Sarah Walſh, knowing Lord Netter- 
villes neceſſities, applied to him for a new leaſe of all the lands 
compriſed in the former leaſes, offering him a fine for ſuch a 
new leaſe; and after the treaty had gone on for ſome time, ſhe 
agreed to give a fine of 52/7. and ſome wethers, which his Lord- 
ſhip agreed to accept, and ſhe accordingly paid the fine, and 
gave the wethers ; and the former leaſes being ſurrendered, his 
lordſhip executed to her a leaſe, dated the 4th of Auguſt, 1750, 
ſet forth in the ſpecial verdict hereafter ſtated, in which no fine 
was mentioned; but the Habendum was, To her heirs, execu- 
„ tors, adminiſtrators and aſſigns, from the 1ſt Day of May 
% laſt, for and during the natural life and lives of Ralph Walp, 
« youngeſt ſon of the ſaid Anthony Walhh and Sarah Walſh, 
« Tane Walſh, youngeſt daughter of the ſaid Anthony and Sarab 
* Walſh, and Alice Marſhall, eldeſt Daughter of ohn Marſhall, 
* of Roch Marſhall, in the County of Loutb, Gent. and the 
* longeſt liver of them, or for the term, time and ſpace of 
** 31 years, to commence from the 1ſt day of May laſt, which 
« ſhall laſt longeſt, from thenceforth next enſuing fully to be 
* compleat and ended.“ 


On the roth of March 1750, Nicholas Lord Netterville died, 
leaving iſſue, by Catherine his Lady, the preſent John Lord Viſ- 
count Netterville (one of the leſſors of the plaintiff) his only 
ſon, then an infant of about five years old, to whom his uncle 


Benjamin Burton was appointed guardian. 


In May 1760, Sarah Walſh the leſſee died, being ſurvived by 
all the three nominees, or ceſlui que vies in the leaſe, 


On the 8th of Fune 1766, the preſent Lord Viſcount Netter- 


vile attained his age of 21. | 5 
Vol. VII. 1 The 


1774. 
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The lands compriſed in the ſeveral different leaſes to Anthony 
Jalſo, were let at a great under value, and the rent reſerved by 
the latter leaſe made to Sarah Walſh, was even 4“. 25. 9d. 
yearly leſs than the rents reſerved by the former leaſes. But the 
principal objection taken to this latter leaſe, and that on which 
alone the queſtion aroſe was, that it did not purſue the parti. 
cular power in the articles, which reſtrained and limited the du- 
ration of the term to be leaſed, to the period of three lives, or a 
term of 31 years, in the alternative, at the option of the leflor, 
whereas the term granted to Sarah Walſb was for three lives, 
or 31 years, in the disjunctive, neither certain for the one or the 


other, but which ſhould laſt longeſt. 


Upon this ground, Lord Netterville, as a purchaſor under the 
articles and act of parliament, in Hilary Term 1767, brought an 
ejectment in the Court of Exchequer 1 in Ireland, upon the double 
demiſe of himſelf, as tenant in tail under the articles, and of 


Sir Charles Burton, as the ſurviving truſtee in the act of parlia- 


ment, to avoid the leaſe and recover the lands therein.; to which 
defence being made by Jabn Marſpall Eſq; the huſband of a daugh- 
ter of Sarab Walſh, and whole eldeſt daughter Alice was one of 
the lives named in the eaſe, and the general iſſue having been 
pleaded, the cauſe came on to trial on the 23d of March 1767, 
at the aſſizes held at Trim, for the county of Meath, when the 
following ſpecial verdict was found, vi. 


„% That Nicholas, late Lord Viſcount Netterville, on and before 
the 4th day of Augu/t in the year of our Lord 1750, was duly 
and legally ſeiſed for his life of all the ſaid lands and premiſes in 
* the plaintiff's ſaid declaration mentioned, and had alſo, on 
and before the ſa d 4th day of Auguſt in the year of our Lord 
« 1750, duly and legally .a power of making leaſes of all or any 


part of the ſaid lands and premiſes, for any term or time nat 


« exceeding 31 years, or three lives, to commence in poſſeſſion, 
* and at the beſt improved rent, that could be had for the ſame. 
That the ſaid John Lord Viſcount Nerterville, who 1s one 
*« of the leſſors of the plaintiff in this cauſe, on and before the 


laid 4th day of Auguft in the ſaid year 1750, had a remainder 


„in tail in all the ſaid lands and premiſes in the plaintiff's ſaid 


declaration mentioned, duly and legally limited to him and the 
-«« heirs male of his body, to commence immediately after the 


4 death 
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« death of the ſaid Nicholas, late Lord Viſcount Netterville, who 
« was his father. That the ſaid eſtates and power were duly and 
legally created by a certain deed, which the ſaid Nicholas, late 
Lord Viſcount Nettervi/le executed on the 16th day of March in 
« the year of our Lord 1731, and by a certain act of parliament 
« which was made in this kingdom, .in the 13th year of the reign 
« of his late Majeſty King George II. That the ſaid Nicholas, 
« Lord Viſcount Netterville being ſeiſed of the ſaid lands and 
« premiſes for his life as aforeſaid, with ſuch power 'to make 
leaſes thereof as aforeſaid, on the ſaid 4th day of Auguſt in the 
« year of our Lord 1750, executed a certain indenture, by which 
„he demiſed, or took upon him to demiſe the ſaid lands and 
« premiſes to Sarah Walſh late of Ardath, in the county of 
« Lowth, widow, for the lives of Ralph Walſh, Fane Walſh and 
« Alice Marſhall, and the longeſt liver of them, or for 31 years 
« from the.1ſt of May then laſt paſt, which ſhould laſt longeſt, at 
« the annual rent of 104 J. and the quit- rent in proportion to the 
number of acres, payable half yearly ;'by virtue of which ſaid 
indenture, the ſaid Sarah Walſb entered into and became ſeiſed 


nued ſo ſeiſed or poſſeſſed as the law requires, until the iſt day 
of May 1760, on which day ſhe died. That the ſaid Ralph 
*« Walfh, Jane Walſh and Alice Marſhall, the lives named in the 
„ ſaid indenture, are all now in being; that the ſaid Nicholas 
Lord Viſcount Nerterville, on the 20th of March in the year 
'* 1750, died ſeiſed of the ſaid lands and premiſes as the law 
| © requires, and that immediately on his death the ſaid John 


by virtue of his ſaid remainder of and in the ſaid lands and 
** premiſes, became ſeiſed of the ſaid lands and premiſes to him, 
„and to the heirs male of his body, as the law requires, and 
continued ſo ſeiſed of the ſaid lands and premiſes as the Jaw 
e requifes, until the 19th day of November 1766. And being ſo 
ſeiſed of the ſaid lands and premiſes as the law requires, 
granted and demiſed the ſaid lands and premiſes, on the ſaid 
* 19th of November 1766, unto the ſaid plaintiff Jahn Commons, 
for the term and ſpace of 21 years, commencing from the ſaid 
igth of November in the ſaid year 1766, and from. thence fully 
to be compleat and ended. By virtue of which ſaid demiſe, the 
aid John Commons, on the 20th of November in the ſaid year 
of our Lord 1766, entered into and became poſſeſſed of 7 
»CC 41 


“or poſſeſſed of the ſame. premiſes as the law requires, and conti- 


Lord Viſcount Netterville, (one of the leſſors of the plaintiff): 


' A. Wedder- 


burn. 


A. Forreſter. 


Court; who, after long conſideration (the Court then conſiſting 


May following, brought a writ of error into the Exchequer 


junctive, that he might leaſe for any term not exceeding 31 years 


Caſes in Parliament. 


* ſaid lands and premiſes as the law requires, and continued ſo 
*© poſſeſſed until the 21ſt day of November in the year of our 
Lord 1766, on which day the defendant, John Marſhall, expel. 
led the plaintiff out of the ſaid lands and premiſes, as the plain. 
« tiff has ſet forth in his ſaid declaration. And if upon the 
% whole matter, &c.” | 


The plaintiff being adviſed that the leaſe was void, and could 
not be ſupported by the power, declined any advantage from the 
under value-of the land, which occaſioned the filence in the 
ſpecial verdict as to this point: And there was no evidence of 
any fine or advance paid by the defendant, to render it otherwiſe 
than a leaſe at rack rent. 


This ſpecial verdict having been returned into the Court of 
Exchequer, was ſeveral times argued before the Barons of that 


of the. Lord Chief Earon Fofter, Mr. Baron Scott and Mr. Baron 
Smythe) on the 13th of February 1769, gave judgment for the 
defendant. From which judgment, the plaintiff, on the 2d of 


Chamber in Ireland, where the cauſe was ſeveral times argued 
before the Lord Chancellor of Ireland, aſſiſted by Lord Annah, 
Lord Chief Juſtice of the King's Bench, the conſtituent members 
of that Court; when, after long deliberation, Lord Aznaly fully 
delivered his opinion for reverſing the judgment, but the Lord 
Chancellor being of a different opinion, affirmed it ; and ſo 
judgment was again entered up for the defendant. 


To reverſe this judgment, Lord Netterville brought a writ of 
error in parliament, and on his behalf it was argued, that the late 
Lord Netterwille's power. of leaſing, given him by his marriage 
articles in 1731, and by the act 13 George II. was in the dil- 


or three lives, to commence in poſſeſſion : So that his, and his lel- 
ſee's option, at be time of making the leaſe, muſt decide which 
of the two periods ſhould determine it. Powers of this and a fimi- 
lar kind, were ſaid below to be favourably conſtrued part of the 
ancient dominion : So indeed they are, but with this reſtriction, 
that what was manifeſtly intended to be done in execution of th! 
Forer, ſhall be good, notwithſtanding any informality or defect 
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in ſuch act; but an act done beyond the power muſt be void. 
The leaſe in queſtion was made under the power, for three lives, 
or for the term of 31 years, to commence from the iſt of May, 
which ſhould laſt longeſt; ſo that inſtead of leaſing expreſſſy 
for one or other of the terms given by the power, Lord Netter- 
ville leaſed for one or other, as chance ſhould direct, in mani- 
feſt oppoſition to his power. Nor could this exceſs be made 
good by conſtruing, as was done below, the word or into and, 
and ſo making it to be a certain leaſe for lives, with a remain- 
der of 31 years; for the words which ſhall laſt longeſt, ſhew that 
both were not intended to paſs, but one only; and which it 
ſhould be, was to depend upon the event mentioned, and could 
not therefore commence in poſſeſſion, at the making of the leaſe, 
as expreſſly required by the power. Nor was it at all ſimilar to 
a leaſe made for 40 years, the leſſor having power to leaſe but 
for 20, where the exceſs only ſhall be rejected, and the leaſe 
be good for 20 years; for there was an eſtate certain in its na- 
ture originally created, viz. a chattel intereſt ; but here was nei- 
ther freehold or chattel, till determined by a future event. 
No part of a deed muſt be rejected, which has a ſenſible mean- 
ing, or tends to denote the intent of the parties. The words 
therefore in this leaſe, which ſhall laſt longeſt, muſt not be reject- 
ed, as endeavoured by the defendant, becauſe they manifeſtly 
proved the intent of the parties to give and take no abſolutely 
certain intereſt, but an indefinite one, whoſe nature depends on 
a future event. Now this kind of intereſt is unknown to the 
common law, and productive of many inconveniencies. To 


this moment the uncertainty exiſted. For upon the death of 


Sarah Walſh the leſſee, how was the plaintiff to avow for his 
rent? As on a leaſe for lives, or a leaſe for years? And was 
the leſſee's intereſt upon her death, if inteſtate, to go to her 
heir as a deſcendible freehold, or to her adminiſtrator, or next 


of kin, as a chattel? Such a ſpecies of property the law will 
not endure, 


But further : The plaintiff the remainder-man, and who was 


a purchaſor for the moſt valuable of conſiderations, had a clear 


right to exact a ſtrict performance of the condition annexed 
to his father's power of leaſing. Here the power was to leaſe 
for three lives, or 31 years, ſo that the remainder-man was to 
have his land either at the determination of the lives, or ef- 
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— fluxion of the years, according as the leaſe was made for the one 
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E. Thurlow. 
]. Dunning. 


have laid out their ſubſtance on the faith of their leaſes, in the cul- 


and critical objections to the form of them. The hardſhip would 
be greater, where the objections are drawn from the terms of 1 
power, of which the. tenant is very unlikely to have any know- 
ledge, it being notorious, that in the caſe of families of any 


* quiry, ſuch leaſes as their landlords propoſe to grant, confiding 
that they have the power they aſſume. If the objection in the pre- 
ſent caſe ſhould prevail, it was thought a material argument at 
the bar in Jreland, and much relied upon by the Bench in both 
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or the other. But as the preſent leaſe was framed, he muſt wait 
the end of both, and conſequently was deprived of the benefit 
intended him by the power. This was an exceſs of power to 
his manifeſt prejudice, and to the advantage of the leflee, who 
at the determination of one of the terms, had a right to con- 
tinue his leaſe to the determination of the other; and ſo ſtave 
off the remainder-man's recovering his land. But this was moſt 
certainly never intended, and proved an excels in the exerciſe 
of the power, which courts of juſtice, who carefully look to the 
ſtrict obſervance of every condition in the remainder-man's fa- 
vour, will not countenance, Beſides, the verdi did not give 
the remoteſt hint of Sarah Walſh's ignorance of the nature of 
Lord Netterville's power; the articles which gave it him were 
duly regiſtered, and afterwards incorporated into and executed 
by the act of parliament, which was full notice of their import 
to the whole kingdom. The leffee therefore took the leaſe at 
her peril, whether within, or exceeding her leſſor's power. 


On the other ſide it was ſaid, that powers reſerved in family ſet- 
tlements, being confidered as reſervations of ſo much of the abſo- 
lute dominion, the execution of them, like that of conveyances 
from men ſeiſed in fee ſimple, is to be conſtrued moſt ſtrongly 
againſt the grantor, and moſt beneficially for the grantee; and eſ- 
pecially, where the grantee is a purchaſor for a valuable confidert- 
tion, which was the caſe of the preſent leſſee. Of alt powers, that 
of leaſing is the moſt favoured, for obvious reaſons of public policy. 
It would be a great difcouragement to agriculture, if men, who 


tivation of their farms, were to be deprived of thoſe leaſes, on nice 


conſideration in this country, their tenants take, without en- 


Courts, in favour of the defendant, that the precedent would de- 


' ſtroy N part of the leutchadd property in that kingdom . 9 


larly 
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larly in the Northern parts of it. In caſes like this, it was ap- 
prehended, that all that the remaĩnder- man could reaſonably ex- 
pect, was that the eſtate, when it came to him, ſhould not be 
charged beyond what was the intention of the ſettlor, to allow 
thoſe who ſtood before him in the ſettlement to charge it. Nor 
would it be ſo by the leaſe in queſtion; if it was conſtrued, as 
it had been by the unanimous opinion of the Court of Exche- 
quer in the firſt inſtance, and of the Court of Exchequer-Chamber 
in the ſecond, as being a good leaſe for three lives, and no longer. 
As to the objection, that the leaſe in queſtion being for three 
lives or 31 years, was void for uncertainty, it was ſaid, that 
or has in many caſes been conſtrued and, and will always be ſo, 
where the intention requires it. But it was not contended, that 
the power, though it would authorize either, would warrant 
both; it was however ſubmitted, that Courts of Law having, 
in modern times, adopted the ſame rules of conſtruction as ob- 
tain in Courts of Equity, in the conſtruction of powers, and of 
the inſtruments by which they are executed, will, where they 
have been exceeded, correct the excels, and ſupport the execu- 
tion, ſo far as it is warranted by the power. The leaſe in queſ- 
tion, fo far as it was a leaſe for three lives, was clearly warrant- 
ed by the power; and this was apparently the primary object 
of the parties. Beſides this, they had a ſecond object in view, 
which was to ſecure the eſtate to the leſſee for 31 years, in caſe 
the leaſe for lives ſhould determine fooner : But this, whether 
it was conſidered as concurrent, or contingent, was not war- 
ranted by the power. It was poflibly intended, though inac- 
curately exprefſed, to operate as a covenant or engagement on 
the part of the leffor, that the tenant, though his lives ſhould 
drop, ſhould hold the premiſes for 31 years, at the rent and 
under the covenants expreſſed in the leaſe. The tranſaction 
being fair, it was hoped would be ſupported as far as it could 
be, without prejudice to the remainder- man; but his intereſt 
would not be prejudiced by a leaſe for three lives, and juſtice 


to the tenant required it, ſince that and more was apparently in- 
tended her. 


After hearing counſel on this writ of error, the judges pre- 
ſent were directed to deliver their opinions upon the following 
Queſtion ; vez. © Whether the leaſe ſtated in the ſpecial verdict 
to have been granted by Nicholas, late Lord Netterville, to 
” Sarah Walſh, can be ſupported as a good execution of the 
| * power 


Judgment 
affirmed. 

M. S. Jour, 
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cerns therein were attended with that variety of ſucceſs, which 
other ſhares of mines which Mr. Millett was entitled to at the 


time of his death, were ſeven thirty- ſecond parts of a certain tin 


mine, called the Eaſtern Great Work; both theſe mines having 
been granted by the Earl of Godolphin, as the lord and owner of 
the ſoil, to one Stephen Pearce and his co-adventurers, under 2 


. graſs, as the Lords Dole, according to the laws and cuſtoms 


to which it is liable, appeared very anxious, upon the final 
diſpoſition of his fortune, to guard as much as poſſible againk 


this intention, was to inveſt his executors with a diſcretionary 
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0 power ſtated in the ſpecial verdict; or whether ſuch leaſe be 
« abſolutely void?” And the judges having given it as their uns- 
nimous opinion, that the leaſe might be ſupported as a good 
execution of the power; it was thereupon ORDERED and An. 
JUDGED, that the judgment ſhould be affirmed, and the record 
remitted. 


Jobn Blewett, Eſq; — — Appellant. 


Humphry Millet, Clerk, | Reſpondent. 


2 5 th February 1774. 


Hunspngr MILL EI, the reſpondent's father, was in 


his lifetime a conſiderable adventurer in mines; and his con- 


is uſual in all undertakings of ſo precarious a nature. Among 


mine in the pariſh of Breage, in the county of Cornwall, called 
the Weſtern. Great Work, and one tenth part of an adjoining tin 


reſervation of every ſixth diſh of fine ore, deliverable on the 
of the ſtannaries. 


Mr. Millett, ſenſible of the uncertainty of advantages ariſ- 
ing from this ſpecies of property, and of the many caſualties 


them; and as his ſon, the reſpondent, for whom the bulk 
of that fortune was intended, was then an infant, the mol 
probable method which ſuggeſted itſelf to him of 'effeRuating 


power of carrying on or relinquiſhing his mine adventures, ® 
time, accident, or other oircumBancen, ſhould render it mok 
tor his ſon's benefit. 


1 Accordingl! 
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Accordingly on the 6th of April 1750, Mr. Millett made his 


will, and after giving ſeveral legacies, he thereby diſpoſed of 


the reſidue of his eſtate, in the following words: viz. © Laſtly 
4 all the reſt, reſidue and remainder of my goods and chattels 
« both real and perſonal, rights, credits and effects whatſoever, 
„ do hereby give, deviſe and bequeath the ſame unto my 
« fon Humphry Millett; and I do hereby make, ordain, con- 


e ſtitute and appoint my well beloved wife Grace Millett, Ed- 


«« ward Collins, John Millett, and George Blewett (the appel- 


„ lant's father) executrix and executors of my laſt will and teſ- 


« tament, in truſt for my ſaid ſon Humphry Millett ; and to be 
% ovardians and truſtees over my ſaid children, until they ſhall 
<< reſpectively attain the age of 21 years: And I do hereby will 
and defire, direct, authorize and empower my ſaid executrix 
«« and executors from time to time, during the minority of my 
« ſaid ſon Humpbry Millett, to carry on and adventure my ſeveral 
and reſpective parts and ſhares of adventure, in the ſeveral tin 
*« and copper mines, in which I ſhall adventure at the time of 
„my death, for my faid ſon Humphry Millett, and in truſt for 
him, or to diſcontinue the ſame, or ſuch of them as they 
in their diſcretion ſhall think fit: And moreover, for them my 
* ſaid executrix and executors to retain, deduct and keep, out of 
„my goods and chattels, all their charges and expences in ad- 
« venturing as aforeſaid, or otherwiſe relating to the truſt I have 
hereby repofed in them. | 


On the 13th of June, 1750, the teſtator died, without altering 
or revoking his will ; at which time the reſpondent was an in- 
fant of about five years old; and ſoon afterwards the executrix 
and executors duly proved the ſame, and acted in the execution 
thereof for the reſpondent's benefit, by carrying on the teſtator's 
ſhares in ſuch mines as were deemed profitable and advantage- 


ous, and diſcontinuing his ſhares in ſuch as were in a contrary 


Among the latter fort were the two mines abovementioned, 
called thie Weſtern Great Work and the Eaſtern Great Work; for 
both of them having been wrought deep, and the charges of work- 
ing and drawing the water from the bottoms becoming conſe- 


quently very great, they, in a ſhort time after the teſtator's 
death, became loſing and unprofitable adventure. 
Vor. VII. 11 George 
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3 George Blewett the appellant's father was a co-adventurer with 
the teſtator, and ſeveral other perſons in theſe two mines; he 
having one eighth ſhare in the Weſtern Great Work, and one 

tenth ſhare in the Eaſtern Great Work. 
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About two years after the teſtator's death, a meeting of the 
ſeveral perſons intereſted in theſe two mines was held, in order 
to conſider and determine on what was moſt proper to be done 
concerning them ; when as well on account of the very unpro- 
miſing condition thereof, as becauſe the Lord Gadolphin had by 
his ſteward infiſted, that the ſets of the mines, and the right of 
working the ſame, was become forfeited according to the Stan- 
nary Laws : It was unanimouſly agreed, to diſcontinue working 
the mines and ſurrender the ſets thereof; and ſome of the old 
partners agreed to make an application to the Lord, to conſoli- 
date both the mines into one, and to grant a new ſet thereof, 
when ſo conſolidated, to ſuch of the old adventurers, and ſuch 
other perſons as ſhould be willing to become partners, upon 
more beneficial terms than before; and in purſuance of this 
agreement, the working of the mines was accordingly diſcon- 
tinued, the ſets thereof ſurrendered, and the materials ſold for 
the benefit of the partners. But many ofthe old partners de- 
clined any concern with the new partnerſhip, which was formed 
and conliſted of ſome of the old partners, and ſome new perſons. 


The mines were alſo conſolidated, and called by the name of the 
Great Work. 


On the 1ſt of May, 1753, a new ſet thereof was granted to 
the ſaid George Bleuett, for the benefit of himſelf and the 
new partners therein, under the reſervation of every ninth, 


inſtead of every ſixth diſh of the ore, deliverable on the grals, 
as the Lord's dole. | 


It is uſual for ſets of mines, or tin works in the county of 
Cornwall, to be granted to one of the adventurers only; who, 
though he is conſidered as a truſtee for himſelf and his co-ad- 
venturers, yet he never makes any aſſignment of, or executes 
any declaration of truſt, touching the reſpective ſhares of ſuch 
co-adventurers, but only enters their names and ſhares. in 2 
book, called the Mine Book, which is deemed a ſufficient evi- 
dence of their right and property in the mine. 

| Accordingly, 
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Accordingly, in the month of February, 1754, the names 
and ſhares of the ſeveral co-adventurers in this conſolidated 
mine, were entered and declared in the Mine Book as follows: 
viz. John Rogers, one fourth; George Blewett, one eighth; 
the executors of Humphry Millet, one eighth; William Tre- 
mayne and Son, one eighth; Captain James Dewen, one eighth; 
Humphry Cole, one ſixteenth; the executors of John Millett, 
one ſixteenth; Captain 70%n Richards one ſixteenth ; Captain 
Hugh Rogers, five ninety-fixths; Richard Fones, one thirty- 
ſecond ; Captain Samuel Lemon, one forty-eighth; John Nan- 
carrow, one forty-eighth; and the ſaid John Nancarrow was 
then appointed manager of the mine. 


At the time of this tranſaction, Mr. Blewett, Mrs. Millett + 


and Mr. Collins were the only ſurviving executors of the teſta- 
tor's will. It did not appear that either Mrs. Millet? or Mr. 
Collins was conſulted upon the propriety of ſubſcribing an eighth 
ſhare in this new mine for the infant's benefit, and therefore 
it was preſumed, that Mr. Blewett ſubſcribed this eighth part 
for the infant's benefit conditionally, if the other two executors 
ſhould think proper to confirm the a& by their approbation ; 
and this preſumption was confirmed by Mr. Blewert's advancing 
to Mr. Nancarrow ſeveral conſiderable ſums on account of this 
eighth part, to the amount of 253/. and upwards, without 
charging the ſame or any part thereof, to the account of the 
teſtator's eſtate, until ſuch approbation ſhould be obtained. 


Proper meaſures were ſoon afterwards taken for improving the 
mine, by erecting a fire engine, driving adits, ſinking ſhafts, and 
in other neceſſary works, at an expence of 7000/7. and up- 
wards, But it was for a long time a matter of very great doubt, 
whether the mine would ever turn up a ſufficient quantity of tin 
ſtuff, to repay ſuch expence, and ſatisfy the current charges of 
working it. 


The apprehenſion of loſs ariſing from the ſtate of the mine, 
occaſioned Mr. Collins and Mrs. Millett to expreſs their un- 
eaſineſs and diſſatisfaction with Mr. B/ewett's conduct, in en- 
gaging any ſhare of it for the infant; they being apprehenſive, 
that the expence of working the mine being very conſiderable, 
and the probability of profit very uncertain, it could not be for 
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ever, as you was pleaſed to expreſs yourſelf of a different opi- 


das one of his ſon's truſtees, and therefore utterly decline 


. her ſon's affairs with Mr. Callius, and that therefore (he could 
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the infant's intereſt, to continue his concern therein any longer, 
but they declined being explicit on the oocaſion, and would not 
in poſitive terms, either aſſent or diſſent to the continuance of 
ſuch concern. 


However, as the annual period of ſettling the accounts of the 
mine approached, and as Mr. B/ewett did by no means reliſh the 
conduct of his co-executors, or the equivocal fituation in which 
he ſtood with reſpect to them; he thought it abſolutely necef. 
ſary for his own ſafety, that they ſhould come to a preciſe de- 
termination, whether the ſhare which he had ſubſcribed for 
the benefit of the infant, ſhould be continued or not: For this 
purpoſe, Mr. Blewett in the beginning of October, 17 54, wrote 
the following letter to Mr. Collins: I have again conſidered of 
* what paſſed between us, when I laſt ſaw you, relative to the 
carrying on the late Mr. Humpbry Millett's adventures, and more 
particularly that of the Great Work; and am ſtill of opinion, 
* it would be for the child's benefit to adventure therein: How. 


„nion, and we are very ſoon to ſettle the accounts relating to 
„that mine, I defire yours and Mrs. Millett's final reſolution in 
„ anſwer, for my government therein.“ To this letter, Mr, 
Collins, on the gth of the ſame month, returned the following 
anſwer: „I am fo much a ſtranger to the ſtate of all Mr. 
*« Milett's adventures, both in mine and at melting houſe, 
„that it is my final reſolution not to engage in any of them 


„ being concerned in that particularly, which you call the Great 
* Work.” : tka 


This letter from Mr. Collins conveying only his own negative, 
Mr. Blewett. thought it neceſſary to obtain Mrs. Mzlett's direct 
ſentiments upon the matter; and accordingly, on the 2oth of 
the ſaid month of October, 1754, he ſent Mr. Co/lins's letter to 
her, by Mr. William Corniſh his clerk, requeſting her final reſo- 
lution on the ſubject of it: And after reading that letter, and 
entering into ſome converſation with Mr. Corniſh, about the 
condition of the mine, and the expences likely to be incurred in 
adventuring the ſame, Mrs. Millett deſired Corniſh to acquaint 
Mr. Blewett, that ſhe would concur in every thing relative te 
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by no means conſent to the carrying on the one eighth part 
of the ſaid adventure called the Great Work, on her ſon's 


account, 


Mr. Blewett, in conſequence of theſe concurring ſentiments of 
his co-executors, thought it incumbent on him to get rid of the 
ſaid one eighth ſhare, which he had fo ſubſcribed, in the beſt 
manner he could. And as it is never cuſtomary in mine adyen- 
turers, to expoſe any relinquiſhed ſhare to a public or open ſale, 
but to offer it to the other co-adventurers; Mr. Blewett, at a 
public meeting of ſuch co-adventurers held in December, 1754, 
for the purpoſe of auditing and ſettling their annual accounts, 
informed them of what had pafſed between Mr. Collins, Mrs. 
Millett and himſelf, reſpecting the ſhare which he had origi- 
nally ſubſcribed in the name of Humphry Millett's executors ; 
and offered the ſame to ſuch of them as would accept it, and in 
caſe of their refuſal, propoſed. to carry on that ſhare for his own 
benefit. But none of the co, adventurers ſeeming inclined to in- 
creaſe their reſpective concerns in the mine, by taking up ſuch 
relinquiſhed ſhare, nor in any manner objecting to Mr. Blewert's 
taking it up on his own account, his name was accordingly at 
ſuch mecting, and with the unanimous conſent of every perſon 
preſent, entered in the Mine Book for one fourth part of the 
ſaid adventure, conſiſting of the one eighth part which he had 
originally taken up for himſelf, and the cighth part which had 
been entered for the infant's benefit, but was afterwards relin- 
quiſhed in the manner above mentioned. And thereupon Mr. 
Blewett was charged therewith, and paid one fourth part of the 
coſts attending the ſaid mine, from the time of the new grant, 
and which included the beforementioned ſum of 253 J. and up- 
wards, which he had formerly paid on account of the teſtator's 
eſtate, but had never charged the ſame therewith, becauſe the 
obje& of ſuch charge had not been approved of by his other co- 
executors. 


In December, 1765, Mr. Blewett died inteſtate leaving the 
appellant his only ſon, who ſoon afterwards obtained letters 
of adminiſtration to him, and thereby became his perſonal re- 
preſentative. 


On the 1ſt of March, 1966, the reſpondent attained his age 
of 21 ; and ſoon afterwards thought proper to file his bill in the 
Vor. VII. K k Court 
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mine, whereon to ground the relief prayed by his bill; and 
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Court of Exchequer, againſt Mrs. Millett his mother, and againſt 
the appellant as the perſonal repreſentative of his late father, 
charging the whole of his ſaid father's conduct reſpecting the 
mine to be fraudulent; and therefore praying, that the appellant 

might come to an account for the profits which had been re- 
ceived by Mr. Blewett in his lifetime, or by the appellant ſince 

his death, for or in reſpect of the ſaid one eighth ſhare of the 

mine, from the time that ſuch ſhare was changed into the name 

of Mr. Blewett as aforeſaid ; that the appellant might pay the 

reſpondent what ſhould appear due to him upon the balance of 

ſuch account, with intereſt; and that the appellant might pro- 

cure the reſpondent to be entered in the Mine Book, as an ad- 

venturer, for the ſaid one eighth ſhare of the mine, together 

with all the gains and profits thereof unreceived and unac- 
counted for. 


To this bill the appellant put in an anſwer: And thereby, 
after ſtating the ſeveral facts before ſet forth, he inſiſted, that 
the reſpondent was not entitled to any ſhare or intereſt in the © 


that the whole of Mr. Blewett' s conduct, as one of the reſpon- 3 
dent's truſtees, . under his late father's will, was in every re- 
ſpe& fair and honeſt, and free from the leaſt imputation of 


fraud, 1 

The cauſe being at iſſue, and ſeveral witneſſes examined on 
both ſides, came on to be heard before the Barons of the Ex- 
chequer, on the 17th of December, 1772, when the Court was 
pleaſed to declare, That the reſpondent was entitled to an eighth 
ſhare of the ſaid mine; and to decree the appellant to account for 
the profits thereof, received by the ſaid George Blewett in his 
lifetime, and by the appellant fince his death ; and it was or- 
d:red, that the appellant ſhould do all neceſſary acts in order to 
veſt the intereſt of ſuch ſhare in the reſpondent, and that the 
reſpondent ſhould pay the defendant Grace Millett her colts to 
be taxed, and ſhould have the ſame over again, together 21 
his own coſts, againſt the appellant. 


The appellant apprehending himſelf aggrieved by this decree, 
appealed from it: And on his behalf it was contended, that 


this cond did not fall within the gies rule, that no truſtec 
1 chal 
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hall benefit himſelf out of his truſt eſtate ; for here the teſtator 
ioyeſted his executors with a diſcretionary power, to carry on or 
diſcontinue his mine adventures, as they ſhould ſee proper. 
This power, with reſpect to the ſhare of the mine in queſtion, 
was actually and deliberately executed by the major part of the 
ſurviving executors; and the ſhare being thus relinquiſhed, be- 
came fe 
to do ſo. Beſides, the ground of that relinquiſhment plainly 
ſnewed, in what light the object of it was then conſidered, 
namely, as an unprofitable not a beneficial intereſt ; and that 
therefore it was for the reſpondent's advantage to get rid of it. 
Mr. Blewett, in this tranſaction, muſt be conſidered as acting in 
two different capacities: As a truſtee, he recommended the con- 
tinuance of the ſhare, upon motives the moſt diſintereſted and 
cor.cluſive with reſpe& to himſelf, becauſe he was thereby de- 
termined to continue his own ſhare; and as a truſtee, he was 
controuled by the joint negative of the other two, and the ſhare 


ſonal capacity. If therefore the general rule could be extended 
to this caſe, it muſt of neceſſity follow, that if any one of the 


would contend. 


ſpondent, that upon the relinquiſhment of the ſhare in queſtion, 


manner, and to the beſt advantage : But to this it was anſwered, 
and was in evidence in the cauſe, that the mine was at that 
time in debt to the proprietors in upwards of 6000 J. and that 


very uncertain : The relinquiſhed ſhare was not therefore a 


marketable commodity, being loaded with a proportionable part 
of ſo heavy a debt. And with reſpe& to the manner in "which 


moſt 


ee ſor any perſon to take it up, who ſhould be inclined 


in queſtion was conſequently relinquiſhed and given up. Here 
then, an end was put to Mr. Blewett's conduct as a truſtee, 
-quoad this part of the reſpondent's property; and in every thing 
that happened afterwards, he acted in his own private and per- 


other proprietors of the mine, or indeed any other perſon, had 
taken up this relinquiſhed ſhare, he would have been conſidered 
a a truſtee thereof for the reſpondent's benefit; which no one 


It had been, and might again be urged on the part of the re- | 


Mr. Blewett ought to have ſold the ſame in an open and public 
the proſpect of its ever clearing itſelf of this debt was then 


it was transferred, the oftering it to the ſeveral co-adventurers 
at a public meeting, and with the moſt explicit declaration of 
the occaſion of ſuch offer, was actually expoſing i it to fale i in the 
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moſt open and public manner that could be, and had all the 
effect which could be expected from any other mode; inaſmuch 
as the purchaſer took it cum onere, and no claim was ever made 
by him upon the reſpondent, or his eſtate, for any part of the 
expence which had been previouſly incurred upon this ſhare, 
Further: By this decree, the reſpondent was to pay Mrs. Millet; 
coſts, and to.recover them over again from the appellant; where. 
as it did not appear that ſhe was in any ſhape a neceſlary party 
to the ſuit, having no kind of intereſt in the matter in queſtion; 
but, on the contrary, had been examined as a witneſs for the re. 
ſpondent : His bill therefore, as againſt her, ought to have been 
diſmiſſed with coſts; and thoſe coſts paid by the reſpondent 
himſelf, 


On behalf of the reſpondent it was faid, that nothing is better 
eſtabliſhed as a general propoſition, than that where a truſtee 
for an infant renews a leaſe, the renewed leaſe ſhall enure for the 
benefit of the infant. This is a doctrine founded on general 
policy, to prevent frauds; and the known caſe of Rumford 
market *, has eſtabliſhed it as a rule of equity, The truſtee's 
ſituation in reſpe& of the eſtate, gives him acceſs to the land- 
lord ; and it would be dangerous to permit him to make uſe of 
that acceſs for his own benefit. In this caſe the new grant 
which was obtained, was in the nature of a renewal ; it came in 
the place ef the old adventures, which ſubſiſted in the time of 
Humphry Millett. George Blewett underſtood it fo, and by the 
indorſement on the indenture, or the entry in the Mine Book, 
allotted one eighth to Millett's executors ; and in conſequence 
thereof, payments were made by the executors, and they were 
debited in their capacity of executors, "= 


But it is objected, that the executors had power to abandon 
any of the adventures that ſhould be thought fit to be abandon- 
ed; and that in the moment when great expence was likely to 
be incurred, Mr. Blewett was obliged to abandon the one eighth 
in diſpute, as executor, becauſe Mrs. Millett and Mr. Collins re- 
fuſed to concur in carrying it on. It was conceived, however, 
that the facts did not warrant the objection. Mr. Collins's letter 
only imported, that he was a ftranger to the matter, and could not 
judge what was expedient to be done, and that therefore he could 
not perſonally engage in any of the mine adventures. But it 

3 was 
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was not from thence to be inferred, that all were to be abandon- 
ed; and it was plain, that this was the manner in which Mr. 
Blewett underſtood Mr. Collin's letter; for though Mr. Collins 
had declared he would not engage in any of the mine adventures, 
yet, with Mr. Blewett's approbation, many other adventures were 
carried on, on account of the executorſhip. As to what paſſed 
between Mr. Blewett and his agents and Mrs. Millet, it appeared 
by her evidence, that ſhe left it to his diſcretion, to carry on or 
fell the thare belonging to the infant; but ſhe did not appear to 
have an idea that the ſhare was to be wholly abandoned ; ſhe 
only deſired that he would act for her infant ſon, as he meant to 
act for himſelf. If the evidence of Corniſh (examined on the 
part of the appellant, and to whom George Blewett gave one 48th 
ſhare of the adventure) was attended to, it did not ſhew that 
Mrs. Millett determined, on a clear and full ſtate of facts, to 
abandon the adventure: Corniſb ſtated, that before Mrs. Millett 
fignified her diſſent, ſome converſation paſſed between him and 
her about the ſtate of the mine, the proſpect it afforded, and the 
charges likely to be incurred in catrying it on. What the con- 
verſation was, or what account the witneſs (Mr. B/ewett's meſ- 
ſenger and favourite clerk) gave to Mrs. Millett's enquiries, was 
not ſtated ; but if ſhe acted upon that converſation, it might be 
ſuppoſed, that Corniſb repreſented the adventure as not worth 
purſuing ; and though Collins's letter was produced to her, yet 
the did not appear to have been at all appriſed of the contents of 
Blewett's letter to Collins. Beſides, Mrs. Millett reſided 20 miles 
from the mine; but Mr. Blewett in the neighbourhood of it. 
What the general opinion of the neighbourhood in reſpect to 
the mine was, could not be unknown to him, though it pro- 
bably had not travelled 20 miles; and many witneſſes proved, 
that ſo early as May 1753, more than a year before the applica- 
tion to Mrs. Millett, it was the general opinion, that the mine 
would turn out advantageous. But none of the witneſſes ſaid, 
that this opinion was carried to Mrs. Millett; and it was no un- 
fair intendment to ſuppoſe, that Mr. Corni/h's converſation with 
her (which he had thought proper to withhold) gave her a very 
different ſtate of things. And that the mine would probably 
prove a beneficial adventure at the time when Mrs. Millett was 
applied to, and when it was admitted ſhe enquired after the pro- 
ſpect of things; was proved deciſively againſt Mr, Blewett and 
Corniſh, by their continuing adventurers 1n it, 
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After hearing Counſel on this appeal, it was ORDERED and 
ADJUDGED, that the ſame ſhould be diſmiſſed; and the decree 
therein complained of, athrmed. KEY 


William Jones, Eſq; and Elizabeth DL appellants 
wile, — - - 
Charles Morgan, Eſq; and others, bh. Reſpondents. 


Et & contra. 
2d May 1774. 


OHN MORGAN, Eſq; was ſeiſed in fee fimple of con- 
fiderable freehold and cuſtomary eſtates in the counties of 
Monmouth and Glamorgan, and entitled to the equitable eſtate i in 


fee ſimple, according to the cuſtom of divers manors within the 


ſaid county of Monmouth, of ſeveral cuſtomary eſtates, much the 
greateſt part \ whereof was of the nature of borough Engli iſh, de- 
ſcendible to the youngeſt ſon ; and other part thereof was of the 
nature of gavelłꝭind, deſcendible to all the ſons ;- but the legal 
eſtate of all the cuſtomary eſtates was outſtanding in truſtees ; 
and being ſo ſeiſed, he died in 1719, having firſt made his will, 
whereby he deviſed certain eſtates in the county of Glamorgan, to 
truſtees therein named, upon truſt, to permit Catherine Morgan 
ſpinſter, to receive the rents of his capital meſſuage and premiles 
called Ruperra, tor her life ; and upon further truſt, to permit 
his youngelt ſon Thomas Morgan to receive the rents, iſſues and 


profits of the premiſes therein mentioned (except the term for 


life before veſted in Catherine Morgan) till he attained 21, and 
immediately after his attaining that age, then to permit the teſ- 
tator's eldeſt ſon William, afterwards Sir William Morgan and his 
heirs, to receive the rents, iſſues and profits of all the ſaid pre- 


miſes, till ſuch time as his ſecond ſon, the ſaid Thomas Morgan, 


ſhould convey and aſſure unto his ſaid ſon Milliam and his heirs, 
(if thereto required) either by fine or fines, recovery gr. recove- 
ries, deed or deeds, ſurrender or ſurrenders, or by ſuch other 
ways or means ſufficient in the law, all the right, title, intereſt, 

claim, 
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claim, or demand, which he the ſaid Thomas Morgan, or. his 


heirs might after the teſtator's deceaſe, have or claim to all or any 


cuſtomary eſtate, which he then enjoyed in any lordſhip within 
the county of Monmouth, and might by virtue of any cuſtom or 
uſage deſcend to the ſaid Thomas Morgan as his youngeſt ſon; 
and immediately after ſuch conveyance and aſſurance as afore- 
ſaid, and not otherwiſe, he willed that the whole premiſes be- 


fore mentioned, ſhould be to the uſe and behoof of his ſaid ſe- 


cond ſon Thomas Morgan, and his heirs and aſſigns for ever. 


The teſtator left iſſue two ſons, viz. the ſaid Sir William Mor- 
gan and' Thomas Morgen, and. two daughters; and upon his 
death, Sir Villiam Morgan, his eldeſt ſon, entered upon all the 


eſtates which deſcended to him by the death of his father, or 
which paſſed to him by virtue of his will. 


By indentures of leaſe and releaſe, dated the 13th and 14th of 
May 1723, the releaſe being of fix parts, and made between Sir 
William Morgan of the firſt part; William, Duke of Devonſhire, 


and Lady Rachael Cavendiſh, one of his daughters, of the ſe- 


cond part; James Cavendiſh, Eſq; (commonly called Lord James 
Cavendiſh) the Duke's only brother then living, and Henry Berk- 
ley, Eſq; of the third part; Wilkam Cavendiſh, Eſq; (commonly 


called Marquis of Hartington) ſon and heir apparent of the Duke 
of Devonſhire, and James Cavendiſh, Eſq; (commonly called 


Lord James Cavendiſh) ſecond fon of the Duke, of the fourth 
part; John, Duke of Rutland, and Jobn Hanbury, Eſq; of the 
fifth part; and Thomas Lewis, Edmond Probyn, and Andrew 
Charlton, Eſqrs. of the ſixth part; reciting, that a marriage was 
then intended between Sir William Morgan and Lady Rachael Ca- 
vendiſh; it was witneſſed, that in conſideration thereof, and of 
20,000 J. therein mentioned to be paid to Sir William Morgan 
by the Duke, as the marriage portion of Lady Rachael, Sir Wil- 
lem Morgan did grant and releaſe unto the ſaid Lord James Ca- 
vendiſb (the brother) and Henry Berkley, and their heirs, all the 
manors, lands and hereditaments therein particularly mentioned 
and deſcribed in the counties of Monmouth and Glamorgan, to 
the ſeveral uſes (to take effect from and after the ſolemnization 
of the marriage) therein aftermentioned, viz. As to the manors 
and lordſhips of St. Bride, and other the manors and heredita- 
ments therein particularly mentioned, to the uſe of the Marquis 

of 


—— - — 
& — — ——— — 


132 Caſes in Parliament. 


ct of Hartington and Lord James Cavendiſh (the ſon) for 100 years, 
ia truſt, to pay during the joint lives of Sir William Morgan, 
and Lady Rachael, the clear yearly ſum of 500 /. for her ſeparate 
ule. And as to the premiſes compriſed in the ſaid term, after 
the determination thereof, and ſubje& thereto, and allo as to all 
other the premiſes, to the uſe of Sir Villiam Morgan for his 
life, without impeachment of waſte ; remainder to the ſaid Lord 
James Cavendiſb and Henry Berkley, and their heirs, in truſt to 
preſerve contingent remainders ; remainder, as to the premiſe 
compriſed in the ſaid term of 100 years, to the intent that Lady 
Racbael, it ſhe ſurvived Sir William Morgan, ſhould receive 
thereout, during her life, the clear yearly rent charge of 2000 “ 
in bar of dower, with a power of diſtreſs and entry in caſe of 
nonpayment thereof; with remainder to the Marquis of Hart. 
ington and Lord James Cavendiſh (the ſon) their executors, 
adminiſtrators and aſſigns, for a term of 99 years, for better 
ſecuring the payment of the ſaid yearly rent charge. And as to 
the manors of Difrin, Stow, Mendlegiffe and Ebboth, alias Green- 
field, with the appurtenances, and the capital meſſuage called 
Tredegar, and the three parks lying contiguous, or near thereun- 
to, and the Forge called Tredegar Forge, with their appurte- 
nances; and as to all other the freehold meſſuages, farms, lands, 
tenements, woods, rents and hereditaments whatſoever, wherect 
or wherein Sir /,/i/liam Morgan, or any perſon or perſons in trull 
for him, or to his uſe, had any eſtate of freehold or inheritance, 
in poſſeſſion, reverſion, remainder, or expectancy, ſituate, lying, 
and being within the manors, towns, parithes, villages, fields, 
precincts, or territories of Diffrin, Baſſabeg, Stow, Mendlegiff, 
Euboth, alias Greenfield, St. Mooloes and Newport, in the county 
of Monmouth, immediately after the death of Sir William, to the 
vic of the Duke of Rutland, Lord James Cavendiſh, (the brother) 
Henry Berkley and Fobn Hanoury, their executors, adminiſtrators 
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and aſſigns, for 500 years, without imveachment of waſte, uf! 
| the truſts aftermentioned. And as to the manors and premile: 
| thereby before granted and releaſed, with their appurtenances, 
| immediately from and after the determination of the ſeveral ules 
and eſtates therein before thereof reſpectively limited, and © 
the ſame uſes and eftates inould reſpectively end and de termine, 
to the uſe of the firſt and other ſons of Sir Milliam Morgan, ON 
the body of Lady Rachael to be begotten, ſucceſſively in tal 
male; remainder as to the premiſes compriſed in the ſaid term 
I 
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f 500 years, to the uſe of the Marquis of Hartington, Andrew 
hariton, Thomas Lewis and Edmond Probyn, their executors, 
iminiſtrators and aſſigns, for 1000 years, without impeachment 
fwaite, on the truſts aftermentioned ; remainder, as to the whole 
tate, to the uſe of Sir William Morgan, and his heirs and aſſigns 


The truſts of the term of 500 years were declared to be, in 
e firſt place, for indemnifying the manors, meſſuages, lands 
1d premiſes, thereby charged with the ſaid yearly rent charge 
f2000 J. to Lady Rachael for her jointure, from all annuities 


id John Morgan, or otherwiſe; and ſubject thereto, in caſe 
ere ſhould be any ifſue male of the body of Sir William Mor- 
an, on the body of Lady Rachael begotten, who ſhould for the 
me being, after the death of Sir William, be entitled to the 
mediate freehold and inheritance of the premiſes, expectant on 
e determination of the ſaid term of 500 years, by virtue of 
ny of the limitations aforeſaid, and alſo one or more other child 
children of Sir Villiam dy Lady Rachael, either born in his 
ſetime or after his deceaſe, then the truſtees ſhould, after the 
eceaſe of Sir Milliam, by the ways and means therein mentioned, 


ortions of all and every the child or children of the ſaid mar- 
ge, not entitled to the freehold of the ſame premiſes, expect- 
it on the determination of the ſaid term of 500 years, vi. in caſe 
ere ſhould be but one child, then 12,000 /. if two children and 
0 more, then 16, coo J. and if three or more ſuch children, then 


ve and ſhare alike ; the portions of ſons to be paid at the age 
21, and the portions of daughters to be paid at their ages of 


g under his hand and ſeal, ſo direct and appoint ; and upon 
ther truſt, in the mean time, from and after the deceaſe of Sir 
lam, until the portions ſhould become payable, to raiſe ſuch 
ly ſums for the maintenance and education of ſuch younger 
dren as therein mentioned: And in caſe any ſuch children 


ould become payable, that then the portion or portions of 
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vivor 


rent charges charged on the ſame premiſes by the will of the 


ile the following ſum and ſums of money, for the portion and 


$,000 J. for their portions, to be equally divided amongſt them, 


„ or days of marriage, which ſhould firſt happen after the de- 
ale of Sir William Morgan, or ſooner, if he ſhould by any writ- 


ould die before his, her, or their reſpective portion or portions 


im, her, or them ſo dying, ſhould go to the ſurvivors, and ſur- 


and his heirs, according to the cuſtom of the manor of Li/w! 
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vivor of them, ſo nevertheleſs, that if there ſhould be but , 
ſuch ſurviving child, he or ſhe ſhould have no more thy 
12,0007. by virtue of the ſaid truſt. 


And the truſts of the 1000 years term were declared to b., 
that in caſe Sir William Morgan ſhould die without iſſue male by 
Lady Rachael, or there being ſuch iſſue male, all of them ſhoul 
die without iſſue male, before any of them ſhould attain the ay; 
of 21, and that there ſhould be iſſue one or more daughter u 
daughters of Sir Villiam by Lady Rachael, at the time of uct 
failure of iſſue male, or at any time afterwards, then the truſtee, 
by the ways and means therein mentioned, ſhould raiſe ſuch 
tum and ſums of money for the portion or portions of ſuch 
daughter and daughters, as after mentioned; wv22. if there ſhoull 
be but one ſuch daughter, then the ſum of 20,000 J. for the por. 
tion of ſuch only daughter; and if two daughters and no mom, 
then the like ſum of 20,000 l. and if there ſhould be three or mor 
ſuch daughters, then 24,000 /. to be equally divided amongſt ſuch 
three or more daughters, ſhare and ſhare alike, to be paid u 
their age of 21, or marriage, which ſhould firſt happen atte 
the deceaſe of Sir William, or ſooner if he ſhould ſo direct; and 
on further truſt, for raiſing yearly ſums for the maintenance at 
education of ſuch daughter or daughters; and in caſe any fac 
daughter or daughters ſhould die before ſuch portion or portions 
ſhould become payable, the portion or portions of her or then 
ſo dying, ſhould go to the ſurvivors and ſurvivor of them; bu 
ſo as that two ſuch ſurviving daughters ſhould have no more tha 
10,000 J. a piece, or one ſuch ſurviving daughter ſhould hai 
No more than 20,000 /. by virtue of ſuch truſts. 


And after reciting, that Sir Milliam Morgan was ſeiſed to hig 


ry, in the county of Monmouth, of divers lands in the pariſh a 
Naſh, containing, by eſtimation, 14 acres and a half, held of ti 
ſaid manor by copy of court roll, and that he was alſo {ciſcd" 
him and his heirs, according to the cuſtom of the mano'© 
Rumpney, in the ſaid county of Monmouth, of and in a mefſuy 
or tenement, and divers lands or grounds thereunto belongi! 
or therewith uſed, in the pariſh of Rumpney, containing by cl 
mation 16 acres, held of the ſaid manor of Rumpney by cop) * 


court roll (the tenures of both which manors were - 
Engi 
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Enghſh) Sir William, for the conſiderations aforeſaid, covenanted 
that he would effectually ſurrender, or cauſe to be ſurrendered, 
the ſaid copyhold meſſuage, lands and premiſes, with their ap- 


purtenances, to ſuch and the ſame uſes, truſts, intents and pur- 


poſes, as his freehold lands, tenements and hereditaments, in 
the pariſhes of Naſh and Rumpney, were by the ſaid indenture of 


releate ſettled, limited and aſſured, or as near as the ſame could 
be done. 


And after further recit.ng, that by indenture of leaſe, dated the 
zuſt of July then laſt, made between the Dean and Chapter of 
the Cathedral Church of Briſtol, of the one part, and Sir William 
Morgan of the other part; the Dean and Chapter for the con— 
ſiderations therein mentioned, did demiſe, grant, and to farm 
let, unto Sir William Morgan, their manor of Peterſlone, with the 
appurtenances in the ſaid county of Monmouth, and other here- 
ditaments therein mentioned, for the term of 21 years, then next 
enſuing, at the yearly rent therein mentioned : It was witneſſed, 
that for the conſiderations aforeſaid, Sir Milliam Morgan did aſ- 
ſign unto Lord James Cavendiſb (the brother) and Henry Berkley, 
the ſaid manor and premiſes compriſed in the ſaid leaſe, upon 
traſt, out of the rents and profits of the ſaid premiſes, at the end 
of every ſeven years, to renew the leaſe, and to permit the re- 
ſidue of ſuch rents and profits to be received by Sir William Mor- 
gen and his aſſigns, during ſo many years of the ſaid term of 21 
years, or any further term to be from time to time taken of the 
premiſes, as he ſhould happen to live; and after his death, in 
truſt, for the better and more effectually ſecuring the ſaid yearly 
rent charge of 2000 J. to Lady Rachael; and after the death of 
Sir William Morgan, and ſubject to the raiſing, paying, and ſe- 
curing the ſaid rent charge, in truſt, to permit the reſt and reſi- 
due of the profits of the premiſes to be received by the firſt and 
other ſons of the marriage, and the executors, adminiſtrators and 
alligns of ſuch ſons reſpectively; and in default of ſuch iſſue 


male, then, in truſt for Sir William Morgan, his executors, ad- 
miniitrators and aſſigns. 


Soon after executing this ſettlement, the marriage took effect, 
and afterwards Sir liam not only ſurrendered the 14 acres and 


an half, and 16 acres of cuſtomary land to the uſes of the ſettle- 


ment, in performance of his covenant; but being alſo at the 
3 time 
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3 time of his marriage ſeiſed of, or equitably entitled to other 
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cuſtomary eſtates, within the ſeveral manors of Rumpney, Went- 
loch, alias Keniſham, Liſwerry, Gouldcliffe, Abercarn and Roger- 


tone, in the county of Monmouth, at courts held for theſe manors, 


he voluntarily ſurrendered all his copyhold meſſuages, lands 
and tenements in the ſaid ſeveral manors, to the uſe of Samus/ 
Pratt, and his cuſtomary heirs; and Pratt was thereupon ad- 
mitted thereto, and upon ſuch admiſſions, memorandums were 
made or entered on the court rolls of the manors reſpeGively, 
declaring, that Pratt and his cuſtomary heirs, ſhould ſtand ſeiſed 
of all the ſaid ſurrendered premiſes, in truſt for ſuch uſes, in- 
tents and purpoſes, as the freehold lands and hereditaments of Sir 
William Morgan, in the ſame pariſhes reſpectively where ſuch 
copyhold or cuſtomary meſſuages, lands and tenements did le- 
verally lie, were limited and declared by the ſaid indenture of re- 
leaſe, of the 14th of May 1723. But ſeveral other of his cuſtom- 


ary eſtates, were neither ſurrendered, nor covenanted to be ſur- 


rendered to the uſes of his marriage ſettlement, nor to any other 
ule. 


Sir William Morgan after his marriage, purchaſed the fee imple 
of ſeveral freehold eſtates in the counties of Monmouth and Gla- 
morgan, end ſeveral cuſtomary eſtates in the county of Monmouth, 
which cuſtomary eſtates were ſurrendered to truſtees, in truſt for 
Sir William and his heirs; and which frechold eſtates, ſo pur- 
chaſed, lying in the counties of Monmouth and Glamorgan, he in 
January 1730, mortgaged to Mr. John Pagett for ſecuring 5oco!. 
and intereſt ; and he allo mortgaged all his freehold eſtates in 
the county of Brecon to other perſons for ſecuring 11,000 /. but 
he did not mortgage his cuſtomary eſtate in that county. 


Sir William Morgan had iſſue by Lady Rachael two ſons, vis. 
William his eldeſt, and Edward his youngeſt fon, and two daugh- 
ters, viz. Rachael Morgan and the appellant Eligabetb, wife of 
the appellant William Jones. 


On the 24th of April 1731, Sir Villiam died, having pre- 
viouſly made the following will: In the name of God, Amen; 
this zd day of April, in the year of our Lord 1731: J Sir 
% William Morgan of Tredegar, in the county of Monmouth, 
„ Knight of the Bath, being ſound in mind, and of perfect 

„ memory 
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10 memory and underſtanding, thanks be therefore given to Al- 
mighty God, do make and ordain this my preſent laſt will and 
« teſtament, in manner and form following; (that is to ſay) 


« firſt and principally, I commend my ſoul to the hands of 


« Almighty God, and my body to be buricd in Chriſtian man- 
« ner, at the diſcretion of my executors hereinafter named. Im- 
« primis, I give and bequeath the uſe of all and ſingular my 
« jewels, with their appurtenances, unto my dear and well beloved 
« wife, Lady Rachael Morgan, for and during her natural life; 
and immediately from and after her deceaſe, I give and be- 
60 qucath all my ſaid jewels, with their appurtenances, unto my 
« eldeſt fon William Morgan, his heirs, executors, adminiſtrators 
« and affigns for ever; but in caſe my ſaid ſon Milliam Morgan 
« ſhall happen to die without iſſue of his body lawfully begot- 
« ten, and living at the time of his death, then I give and be- 
* queath all my faid jewels, with their appurtenances, unto 
« my youngeſt fon Edward Morgan, his heirs, executors, ad- 
% miniſtrators and aſſigns for ever. Item, I give unto my ſaid 
„dear and loving wife, my beſt chariot, and my beſt ſet of 
% coach-horſes ; I alſo give unto my ſaid wife, the uſe of all my 
* houſhold goods and implements of houſhold goods and fur- 
* niture whatſoever, now remaining and being within my houſe 
- ſituate, lying, and being in King-Street, near St. James's Square 
London, and thereunto belonging, for the term of her natural 
life; and after her death, I give and bequeath all the ſaid 
* houthold goods, implements of houſhold goods and fur- 
e nitute, to my ſaid eldeſt ſon William Morgan, his executors, 
* adminiſtrators and aſſigns for ever. I alſo give and bequeath 
* to my eldeſt ſon William Morgan, all and ſingular my houſ- 
hold goods, furniture and implements of what nature or kind 
* ſcever the ſame be, remaining, belonging and being in and 
* to my capital meſſuage called Tredegar Houle, and in the out- 
* houſes thereunto belonging, and all my plate of all ſorts and 
* kind ſoever the ſame be, remaining or in any wile belonging to 
* the ſaid capital meſſuage called 7 redegar Houle, or remaining or 
* being in any other place or places whatſoever ; but in caſe my 
* faid eldeſt ſon ſhall happen to die without iſſue of his body law- 
* fully begotten, then I bequeath and give all my ſaid houſ- 
hold ſtuff and plate laſt mentioned, to my ſaid youngeſt ſon 
Edward Morgan, his executors, aan and aſſigns for 
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A alſo give and bequeath all and ſingular my perſonal eſtate, 


Co goods, cattle, and chattels whatſoever, and whereſoever the 


„ ſame ſhall be (and not herein before given), to the moſt Noble 
% Pilliam Duke of Devonſhire, Sir Edmond, Probyn, Kant. one 
* of the Juſtices of the Court of King's Bench at Weſtminfier, 
„% my well beloved brother Thomas Morgan of Ruperra, in the 
* county of G/amorgan, Eſq; and John Hanbury of Pontypool, in 
* the county of Monmouth, Eſq; and the ſurvivors and ſurvivor 
« of them, and the executors and adminiſtrators of ſuch ſur. 
« yivors or ſurvivor, upon this ſpecial truſt, and to the end, in- 
e tent and purpoſe, that they the ſaid Milliam Duke of Devon. 
Hire, Sir Edmond Probyn, Thomas Morgan, and John Hanbury, 
* and the ſurvivor of them, ſhall and will fell and diſpoſe the 
* ſame, and the money ariſing from ſuch ſale to be applied and 
* paid, as far as the ſame ſhall extend and reach, for and towards 
* the payment of my juſt debts with all convenient ſpeed : And 
* for the better enabling my executors hereafter named, to pay 
all ſuch debts, that ſhall remain unpaid by the money ariſing 
* out of my rents and arrears of rents, and by the ſale of that 
part of my ſaid perſonal eſtate laſt mentioned, and intended 
* to be ſold for that purpoſe; and alſo for the payment of my 
« funeral expences, and of the legacies and payments, and other 
« diſburſements hereinafter bequeathed and mentioned, I give 
„ and deviſe all and ſingular my freehold and cuſtomaryhold 
0 meſſuages, lands, tenements, and hereditaments whatſoever 
and whereſoever, and by me purchaſed fince my intermarriage, 
« and whereof I am ſeiſed in fee fimple, or I have any equity 
of redemption therein, and ſituate, lying and being within the 
counties of Monmouth and Glamorgan, with their and every 
of their appurtenances ; and allo all and fingular my manors 
and lordſhips, meſſuages, farms, lands, tenements and here- 
* ditaments whatſoever, ſituate and lying within the county of 
* Brecon, and the reverſion and reverſions, remainder and re- 
** mainders, rents, iſſues, profits, and equity of redemptioa, of 
* all and ſingular the ſaid premiſes, with the appurtenances, 
*« unto the ſaid Villiam Duke of Devonſhire, Sir Edmond Probyn, 
«© Thomas Morgan, and John Hanbury, and the ſurvivor of them, 
„ and the heirs of ſuch ſurvivor, for ever; in truſt neverthe- 
« leſs, and to and for the ſeveral and reſpective eſtates, uſes, in- 
«« tents, and purpoſes, and ſubje& nevertheleſs and charged and 


„ chargeable for and with the payments, and under and ſub- 
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« jet to the proviſoes, limitations, intails, and appointments 
« herein after mentioned, created, limited, appointed and de- 
« clared of and concerning the ſame; (that is to ſay) to the in- 
« tent and purpoſe; and upon truſt, that the ſaid William Duke 
« of Devonſhire, Sir Edmond Probyn, Thomas Morgan and John 
« Hanbury, and the ſurvivor of them, and the heirs and afligns 
« of ſuch ſurvivor, ſhall, in the firſt place, raiſe and levy by the 
« yearly rents, iſſues and profits of all and fingular the faid pre- 
« miſes, with the appurtenances, or by ſale or mortgage of 
the ſame premiſes, or ſome convenient part thereof, as to 
« them, or any of them may be thought moſt proper and con- 
« yenient, ſuch ſufficient and competent ſum and ſums of mo- 
« ney, to be in aid of my perſonal eſtate herein before be- 
« queathed, for and towards the payment of my juſt debts, 
« funeral expences, and legacies hereinafter mentioned and be- 


10 queathed.“ 


« And further my will and meaning is, that my ſaid youngeſt 
« ſon Edward Morgan, when he ſhall have attained the age of 
* 21 years, ſhall by good and ſufficient ſurrenders, or other- 
« wiſe as council ſhall and will adviſe, paſs and ſurrender, all 
* and fingular the right, title and intereſt whatſoever, of him the 
« ſaid Edward Morgan, of and in all and ſingular the cuſtomary - 
„hold and copyhold meſſuages, lands and tenements whatſo- 
«ever, that I ſhall die ſeiſed of within the county of Monmouth, 
« to the uſe and behoof of my 4 eldeſt ſon William Morgen, 
* his heirs and aſſigns for ever,” 


„My farther will and meaning is, that the ſaid William Duke 
* of Devonſhire, Sir Edmond Probyn, Thomas Morgan and John 
* Hanbury, and the. ſurvivor of them and his heirs, ſhall ſtand 
* and be ſeiſed of all and ſingular the meſſuages, farms, lands, 
* tenements and hereditaments whatſoever, and ſituate, lying 
and being within the ſeveral pariſhes of Uſodgunlars, Uſhod- 
* velly, Vayner, Cantriff, Penderrin, in the ſaid county of Bre- 
con, and alſo all my meſſuages, farms, lands, tenements and 
© hereditaments, now or late in the ſeveral occupations of 
5 Lewellin, Edward and Thomas Powell, reſpectively tenants 
* thereof, at the yearly rent of 371. 194. ſituate, lying and being 
within the pariſh of Devynocł, in the county of Brecon, im- 

*mediately from and after all my debts, funeral expences and 


3 «© legacies, 
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< legacies, and payments hereinafter mentioned, well and fully 
„ paid and diſcharged, and alſo all charges and expences as my 
*« faid truſtees and executors herein named be put to, be fully 
*« reimburſed and paid them in the execution of this my laſt 
will and teſtament, and the truſt in them reſpectively repoſ- 
ed; to the uſe and behoof of my ſaid youngeſt fon Edward 
Morgan and his afligns, for and during his natural life, with. 
% out impeachment of or for any manner of waſte; and from 
«© and after his deceaſe, to the uſe and behoof of the heirs male 
„of the body of the ſaid Edward Morgan, lawfully to be be- 
«<« gotten, ſeverally, reſpectively and in remainder, the one after 
© the other, as they and every of them ſhall be in priority of 
birth and ſeniority of age; and for default of fuch iſſue male, 
< to the uſe and behoof of my ſaid fon William Morgan, for and 
„during the term of his natural life, without impeachment 
of or for any manner of waſte; and from and after the de- 
„ ceaſe of my ſaid ſon William Morgan, to the uſe and behoof 
< of the heirs male of the body of my faid ſon William Morgan, 
* lawfully to be begotten, ſeverally, reſpectively and in remain- 
der, the one aſter the other, as they and every of them hall 
4 be in priority of birth and ſenicrity of age; and for default of 
„ ſuch iſſue, to the uſe and behoof of ſuch other ſvn of mine 
„„ Jawfully begotten, as ſhall or may hereafter be born, for his 
* life, without impeachment of or for any manner of waſte; 
% and from and after the deceaſe of ſuch after-born ſon, to 
«© the heirs male of his body lawfully iſſuing, in remafnder, 
ve the one after the other; and for want of ſuch iſſue, to the 
% uſe and behoof of my ſaid brother Thomas Morgan and his 
vc aſſigns, for and during the term of his natural life, with- 
% out impeachment of or for any manner of wafte; and from 
„ and after his deceaſe, to the uſe and behoof of the heirs 
** male of the body of my ſaid brother Thomas Morgan, lawfully 
„ begotten and to be begotten; ſeverally, reſpectively and in te- 
** mainder, the one after the other, as they and every of them 
„ ſhall be in priority of birth and ſeniority of age; and for want 
4% of ſuch iſſue, in remainder of all and ſingular the ſame pre- 
e miſes, with the appurtenances, to the uſe and behoof of m 
« ſaid ſon Edward Morgan, his heirs and aſſigns for ever.“ 


* And my farther will and meaning is, that the ſaid Wilhan 
<* Duke of D evonſhire, Sir Edmond P robyn, Thomas Morgan, and 
4. Tobn Hanbury, and the ſurvivor of them, and the heirs of ſuch 
4 ſurviva 
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« ſurvivor, immediately from and after all my debts, funeral 
« expences,. legacies and payments herein mentioned, be well 
« and fully paid and diſcharged, and alſo all charges and expences, 
« as my ſaid truſtees and alſo my executors hereinafter named 
« be put to, be fully reimburſed and paid them. in the execu- 


« reſpectively repoſed ; ſhall alſo ſtand and be ſeifed of all my 
« meſſuages, farms, lands, tenements and hereditaments, and the 
« equity of redemption thereof, herein and hereby before deviſ- 
«ed, and mentioned to be in the ſeveral counties of Monmouth 
« and Glamorgan, and all my manors, royalties, meſſuages, farms, 


« being within the county of Brecon, (except the meſſuages, 
farms, lands, tenements and hereditaments, herein before men- 
« tioned and deviſed to my faid ſon Eduard Morgan, in manner 
« as aforeſaid) to the uſe and behoof of my ſaid eldeſt fon Wil- 
„iam Morgan, and his afligns, for and during the term of his 
natural life, without impeachment of or for any manner of 
«waſte; and from and after his deceaſe, to the uſe and behoof 
« of the heirs male of the body of my ſaid ſon William Morgan, 
« lawfully to be begotten, ſeverally, reſpectively and in remain- 
« der, the one after the other, as they and every of them ſhall be 
in priority of birth, and ſeniority of age; and in default of 
« ſuch iſſue male, to the uſe and behoof of my ſaid youngeſt ſon 
Edward Morgan and his aſſigns, for and during the term of 
bis natural life, without impeachment of or for any manner of 
« waſte ; and from and after his deceaſe, to the uſe and behoof 
1 © of the heirs male of the body of my ſaid ſon Eduard Mor- 
gan, lawfully to be begotten, ſeverally, reſpectively and in 
* remainder, the one after the other, as they and every of them 
* ſhall be in priority of birth and ſeniority of age; and for 
default of ſuch iſſue male, to the uſe and behoof of ſuch 
* other ſon of mine, lawfully begotten or to be begotten, as 
* ſhall or may hereafter be born, for his life, without impeach- 
ment of waſte; and after the deceaſe of ſuch after-born ſon, 
*to the heirs male of his body lawfully to be. begotten in re- 
* mainder, the one after the other; and for want of ſuch iſſue 
* male, then to the uſe and behoof of my ſaid brother Thomas 
Morgan, for and during the term of his natural life, without 
"impeachment of or for any manner of waſte; and from and after 
* his deceaſe, to the uſe and behoof of the heirs male of the body 
Vol. VII. O o of 


« tion of this my laſt will and teſtament, and the truſt in them 


„lands, tenements, and hereditaments whatſoever, ſituate and | 
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« of my ſaid brother Thomas Morgan, lawfully begotten and to 
« be begotten, ſeverally, reſpectively and in remainder, the one 
« after the other, as they and every of them ſhall be in priority of 
birth and ſeniority of age; and for default of ſuch iſſue male, 
t© the remainder of all and ſingular the faid laſt mentioned pre. 
e miſes, with the appurtenances, to the uſe and behoof of 
e the right and next heirs of my ſaid ſon William 3 for 
ever. 


* And for as much as it is my will, intent and meaning, 
* that in caſe my ſaid two ſons, now living, or any other fon 
* or ſons of mine, lawfully begotten hereafter to be born, 
* ſhould die without ifſue male of their bodies, or of the body 
* of ſome or one of them, lawfully to be begotten ; after their 
e reſpeQtive deceaſe without ifſue male as aforeſaid, that then, 
« all and ſingular my meſſuages, manors, royalties, advowſons, 
„parks, lands, tenements and hereditaments whatſoever and 
« whereſoever, with their and every of their appurtenances, 
« ſituate, lying and being within the ſeveral counties of Mon- 
* mouth and Glamorgan, and not herein before deviſed, ſhall be 


% deviſed and ſettled to and for the ſeveral uſes, intents and 


* purpoſes herein after mentioned, limited, expreſſed and de- 
„ clared; it is therefore my will, intent and meaning, that in 


* caſe my ſaid ſons, William Morgan and Edward Morgan, or 


any other ſon or ſons of mine, hereafter to be born as afore- 
« ſaid, ſhall happen to die reſpectively, without any iſſue male 
* of their bodies, or of the body of ſome or one of them as 
« aforeſaid, and in ſuch caſe, if it ſhall ſo happen, then I give 
* and deviſe the remainder of all and ſingular my meſſuages, 


* manors, royalties, advowſons, parks, lands, tenements and 


* hereditaments, whatſoever and whereſoever, with their and 
every of their appurtenances, and fituate, lying and being 
within the ſeveral counties of Monmouth and Glamorgan, and 
© not herein and hereby before deviſed, and the reverſion and 
« reverſions, remainder and remainders of the ſame premiſes, td 
% my ſaid brother 7. homas Morgan, for and during the term of 
© his natural life, without impeachment. of or for any mann 


of waſte; but ſubject nevertheleſs, to the ſeveral proviſoes an 


5 payments mentioned and contained in my ſaid marriage ſetile. 
ments bearing date the 14th day of May, in the year of ol 
Lord 1723; and from and after the eſtate hereby laſt mel 
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« tioned, limited to my ſaid brother Thomas Morgan, I give 
| « and deviſe all and ſingular the ſaid laſt mentioned premiſes, 
« with their and every of their appurtenances hereby deviſed, 

« to Thomas Lewis of St. Peer, in the county of Monmouth, 

« Eſquire, and Charles Van of Lanevern, in the faid county of 
« Monmouth, Eſquire, and their heirs, for and during the na- 
« tural life of my ſaid brother Thomas Morgan, to the intent 
« to preſerve and ſupport the contingent uſes and remainders 
« herein after limited, (in caſe my ſaid two ſons, or any other 
« ſon or ſons of mine, hereafter to be born, ſhall happen to die 
« without iſſue male of their bodies, or of the body of ſome or 
« one of them, lawfully to be begotten) but nevertheleſs, if it 
« ſhould ſo happen, in truſt to permit my ſaid brother Thomas 
« Morgan, to receive the rents, iſſues and profits thereof, dur- 
« ing his natural life; and from and after the deceaſe of my 


« ſaid brother Thomas Morgan, then to be and remain to Thomas 


« Morgan, the only ſon of my ſaid brother Thomas Morgan, 
« for and during the natural life of him the ſaid Thomas Mor- 
gan the younger, without impeachment of or for any manner 
« of waſte; and after the determination of that eſtate, to the 
e tſe and behoof of the (aid Thomas Leuis and Charles Van, and 
„ their heirs, during the natural life of the ſaid Thomas Mor- 
* gan the younger, upon truſt to ſupport the contingent uſes 
and eſtates herein after limited, from being defeated and de- 


* ſtroyed, and for that purpoſe to make entries and bring ac- 


* tions as the caſe ſhall require, but nevertheleſs to permit and 
* ſuffer the ſaid Thomas Morgan the younger, to receive and 
take the rents, ifſues and profits of all the ſaid premiſes, with 
* their appurtenances, during his natural life ; and from and 
* after the deceaſe of the ſaid Thomas Morgan the younger, to 
* the uſe and behoof of the firſt ſon of the body of the ſaid 
* Thomas Morgan the younger, and the heirs male of the body 
of ſuch firſt ſon lawfully iſſuing; and for default of ſuch 
* iſſue, to the uſe and behoof of the ſecond ſon of the body of 
* the ſaid Thomas Morgan the younger, and the heirs male of the 
body of ſuch ſecond ſon lawfully ifſuing ; and for default of ſuch 
** iſſue, to the uſe and behoof of the third, fourth, fifth, ſixth, 
* ſeventh, eighth, ninth and tenth ſon, and all and every other 
ſon and ſons of the body of the ſaid Thomas Morgan the 

_ Jounger, lawfully ifſuing, ſeverally and ſucceffively, and in re- 


" mainder, the one after the other, as they and every of them 
„ ſhall 
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« ſhall be in priority of birth and ſeniority of age, the elder of 
« ſuch ſon and fons, and the heirs male of his body iſſuing, 
to be always preferred and to take place before the younger of 
e ſuch ſon and ſons; and for default of ſuch iſſue, to the uſe 
< and behoof of the ſecond ſon of the body of my ſaid brother 
. Thomas Morgan, and the heirs male of the body of ſuch ſe. 
% cond ſon lawfully ifſuing ; and for default of ſuch iſſue, to the 
« uſe and behoof of the third, fourth, fifth, fixth, ſeventh, 
« eighth, ninth and tenth ſons, and all and every other the 
« ſon and ſons of the body of my ſaid brother Thomas. Mor- 
gan, lawfully iſſuing, ſeverally, ſucceſſively and in remain- 
„% der, the one after the other, as they and every of them ſhall 
« be in priority of birth and ſeniority of age, the elder of ſuch 
e ſon and ſons and the heirs male of his body iſſuing, to be al- 
«« ways preferred and to take place of the younger of ſuch ſon or 
«© ſons; and for default of ſuch iſſue, to the uſe and hehoof of 
my right and next heirs for ever; and to and for none other 
« uſe, intent and purpoſe whatſoever. 


„% Provided always, and my farther will and meaning is, that it 
Le ſhall and may be lawful to and for my ſaid eldeſt fon William 
«© Morgan, at any time during his natural life, to ſettle and con- 
e yey in jointure or jointures, any part of my meſſuages, lands, 
e tenements and hereditaments, that he ſhall be hereafter in 
* poſſeſſion of, to any wife or wives, as he ſhall hereafter hap- 
„pen to marry, in ſuch manner, and to ſuch uſes, limitations, 
«© intents and purpoſes as he ſhall think fit ; and by any deed of 
40 deeds, or by any other inſtrument in writing to be by him 
«« duly executed, in the preſence of two or more credible wit- 
« neſſes, to charge all or any of the meſſuages, manors, royal- 
* ties, lands, tenements and hereditaments, with the appurte- 
s nances, for and with the payment or payments for raiſing of 
« fortunes and portions, to and for any child or children as my 
 ** ſajzd ſon William Morgan ſhall have of his body lawfully be- 
. ** gotten, in ſuch proportions, and to be raiſed and paid in ſuch 
manner and ſort, and at ſuch times as he ſhall limit and ap- 
** point. And alſo my will and meaning is, that it ſhall and may 
«6 be lawful to and for my ſaid ſon Edward Morgan, or any 
«© other hereafter born ſon of mine as aforeſaid, and for every of 
„ them reſpectively, at any time or times, during their reſpective 


<< lives, to ſettle and convey in jointure or jointures any part of 
TY 4 all 
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all my meſſuages, manors, lands, tenements and heredita- 
ments, that they or either of them reſpectively ſhall here- 
after be in poſſeſſion of, to any wife or wives as they or either 
« of them ſhall happen to marry, in ſuch manner and to ſuch 
« yſes, limitations, intents and purpoſes, as they or either of 
« them reſpeRively ſhall think fit; and by any deed or deeds, 
or by any other inftrument in writing, to be by them or ei- 
«© ther of them duly executed in the preſence of two or more 
4 credible witneſſes, to charge all or any of the meſſuages, 
« manors, royalties, lands, tenements and hereditaments, with the 
«« appurtenances, for and with the payment and payments for 
e raiſing of fortunes and portions, to and for any child or children 
« as my {aid ſon Edward Morgan, or any other after- born ſon of 


« mine ſhall have of their reſpective bodies lawfully to be be- 
* gotten, in ſuch proportions, and to be raiſed and paid in ſuch. 


* manner and ſort, and at ſuch times, as they or either of them 
« ſhall hereafter be in poſſeſſion of ſhall limit and appoint. 


« And my farther will and meaning is, that it ſhall and may 
* be lawful, to and for my ſaid eldeft ſon William Morgan, and 
« my youngeſt ſon Edward Morgan, or any other after-born ſon 
* of mine reſpeCtively, when they or either of them ſhall be in 
* poſſeſſion of my meſſuages, manors, lands, tenements and 
e hereditaments, or any part thereof, to grant any leaſes or 
grants, under their or either of their hands and ſeals reſpec- 
* tively, of the ſaid premiſes or any part thereof, for any term 
* or terms of years, not exceeding one and twenty years, or for 
the term of lives, not exceeding three lives; ſo as upon ſuch 
« leaſes or grants to be made and granted, there be reſerved the 
* acquſtomed and antient rents, any thing herein before con- 
* tained to the contrary, in any wiſe notwithſtanding. 


And my farther will and meaning is, and I do hereby ſig- 
* nify and declare, that my deviſe herein before mentioned, for 
" "mp uſe and benefit of my ſaid youngeſt ſon Edward Morgan, 
is and ſhall be over and above the proviſion provided and 
granted for the benefit of my younger children, mentioned in 
my ſaid marriage ſettlement ; and my will and meaning is, 
© that my ſaid ſon Edward Morgan ſhall have the full benefit of 
Y "m8 proviſion mentioned in my ſaid marriage ſettlement, as 


one of my younger children, notwithſtanding the ſaid deviſe 
Vor. VII. 5 „ = laſt 
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* laſt mentioned for his benefit; any thing in the ſaid marriage 
** ſettlement contained and mentioned to the contrary, in any 
** wile notwithſtanding. | 


„Provided always, and my will, intent and meaning is, that 
* my ſaid brother Thomas Morgan, and his ſon Thomas Morgan 
the younger, reſpectively, when they ſhall reſpeRively be in 
** poſſeſſion of the ſaid manors, meſſuages, lands, tenements and 
*«« hereditaments, or any part thereof, limited to them reſpeCtive- 
* ly, for the term of their reſpective lives, by virtue of the limita- 
* tions herein mentioned, ſhall and may grant any leaſe or grant 
* under their or either of their hands or ſeals, of the ſaid premiſes, 
* or any part or parts thereof, for any term or terms of years not 
** exceeding one and twenty years, or for the term of lives not ex- 
* ceeding three lives, ſo as upon every ſuch leaſes and grants 
* to be made and granted, there be reſerved the accuſtomed and 
*© antient rents. 


— 


Alſo I give and. bequeath to my ſaid eldeſt ſon William Mor- 
„ gan, all and ſingular my perſonal eſtate whatſoever, (and not 
herein before given and b:queathed) that ſhall remain and be, 
over and above the payment of my debts, and funeral ex- 
„ pences, and other payments herein before mentioned. And! 
do hereby nominate and appoint the ſaid William Duke of 
«© Devonſhire, my ſaid dearly beloved wife, Sir Edmond Probyn, 
my ſaid brother Thomas Morgan, and John Hanbury, Eiqri. 
“ guardians of ſuch and ſo many of my children, as ſhall be 
under age at the time of my death; and I commit the whole 
care and management of my ſaid children and their reſpective 
«© perſons, education, eſtate and fortunes, to their care and 
management, during their reſpective minority: And I do 
hereby ordain, nominate and appoint the ſaid William Duke 
of Devonſhire, my dear and well beloved wife Lady Rachat 
Morgan, and my brother Thomas Morgan, to be executors of 
this my laſt will and teſtament.” | 


Edward Morgan, the teſtator's younger ſon, died on the 7th of 
February 1743, an infant, of the age of 16 only, and without 
iſſue, 


William Morgan, the teſtator's eldeſt ſon, attained his age of 


21, in 1746, and entered upon the ſaid eſtates, and enjoyed the 
1 | ſame 
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ſame during his life, and died on the 16th of Tuly 1763, un- 
married and inteſtate, and without having barred the intail 
created by the ſaid ſettlement or will, leaving the appellant Eliza- 
beth, his only fiſter and heir at law ; her ſiſter Rachael Morgan 
having died on the 11th of March 1739, an infant and unmar- 


ried; and the ſaid Elizabeth attained her age of 21, on the 29th. 
of March 1750. 


Sir Wilham Morgan being greatly indebted at his deceaſe, more 
than his perſonal eitate was ſufficient to pay, Thomas Davies, 
and Thomas Panton, Eſqrs; on behalf of themſelves and the other 
creditors of Sir William, exhibited their bill in Chancery, againſt 
Lady Rachael Morgan the widow of Sir William, the ſaid Wil- 
liam Morgan and Edward Morgan, both then infants, and againſt 


the ſaid Thomas Morgan, the brother of Sir William, and the 
Duke of Devonſhire, Sir Edmond Probyn and John Hanbury, in 


order to have the truſts of Sir William Morgan's will performed, 


for payment of his debts, and for other purpoſes ; and upon hear- 


ing that cauſe, before the Maſter of the Rolls, on the 26th of 


February 1731, his honour declared the will of Sir William Mor- 
gan to be well proved, and that the ſame ought to be performed, 
and the truſts thereof eſtabliſhed, and decreed the ſame accord- 


ingly; and ſeveral directions were thereby given, in purſuance 
whereof, and of other proceedings in the cauſe, the caſtle and 


manor of Brecon, and ſeveral other meſſuages, lands and tene- 
ments, in the counties of Brecon, Monmouth and Glamorgan, part 
of Sir William Morgan's eſtate, were conveyed to Samuel Savage, 


Eſq; by way of mortgage, for ſecuring 20,000 /. 


Jobn Duke of Rutland ſurvived the other truſtees, to whom 
the term of 500 years was limited by the ſettlement ; and Lord 
George, Lord Frederick, and Lord John Cavendiſh, became the 
perſonal repreſentatives of the ſurvivor of the truſtees of the 
term of 1000 years. 


Upon the death of the ſaid Villiam Morgan, the ſon and heir 
of Sir William, without iſſue male, the ſaid Thomas Morgan the 
brother of Sir William, immediately took attornments from all 
the tenants, and entered on the whole eſtate, both freehold and 
cuſtomaryhold : And on the 6th of May 1765, the ſaid Thomas 
Morgan, together with Thomas and Charles Morgan his ſons, 

preferred 
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— preſerred their bill in the Court of Chancery, againſt the appel. 
— lant Elizabeth, the Duke of Rutland, Lord George, Lord Fre. 

derick, and Lord John Cavendiſh, ſtating the ſettlement of Mz 
1723, and that Sir Villiam Morgan was not tenant, or ſeiſcd 
of or entitled to any of the ſaid cuſtomary lands or tenement;, 
otherwiſe than under the truſts thereof declared as aforeſaid ; 
all the ſaid cuſtomary eſtates having been ſurrendered to, and the 
legal eſtate therein veſted in truſtees and their heirs, long before 
the time of Sir William Morgan's making his faid will (except 
as to a moiety of certain gavelkind lands within the manor 
of Baſſaleg, which had formerly belonged to William Morgan 
of Gray's Inn, if any ſuch ſhould appear to have been of ſuch 
cuſtom) ; and inſiſting, that there was no need of any ſurrender to 
the uſes of Sir William Morgan's will, as to any of the ſaid cul. 
tomary lands and tenements, of which he was not actually te. 
nant, he not being capable of making ſuch ſurrender, according 
to the cuſtom of the ſaid reſpective manors, and that the equi- 
table eſtate therein was well deviſed by the will : And therefore 
the bill prayed, that the will of Sir Villiam Morgan might be 
eſtabliſhed, both as to the freehold and cuſtomary eſtates deviſed 
to the ſaid Thomas Morgan the father for his life, with the ſe— 
veral remainders over, as expreſſed by the ſaid will; and that the 
appellant Elizabeth might deliver up on oath to the plaintiffs, or 
for their uſe, all ſuch ſettlements, deeds, writings, books, papers, 
copies of court roll and evidences, as any way concerned Sir 
William Morgan's real eſtates, which had come to her poſſeſſion 
or power, and which did not immediately relate to the ſecurity 
of her portion; and might, upon payment of what ſhould appear 
to be due to her for principal and intereſt of her ſaid portion of 
12,0001. deliver up the poſſeſſion of Sir William Morgan's mar- 
riage ſettlement, and all other deeds and writings relating there- 
to; and that the plaintiffs might by injunction be quieted in the 
poſſeſſion and enjoyment of the ſaid ſeveral cuſtomary meſſuages 
and lands, and that the Duke of Rutland, the ſurviving truſtee 
of the 500 years term, might, on payment of what ſhould appear 
to be due to the appellant Elizabeth for her portion, aſſign the 
ſaid term as the plaintiffs ſhould appoint ; and that Lord Georgi, 
Lord Frederick, and Lord Jobn Cavendiſh, the truſtees of the 
1000 years term, might aſſign the ſame to attend the inheritance 
of the ſaid freehold premiſes. 


3 


— 
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| "The appellant Elizabeth, by her anſwer to this bill, ſaid ſhe 
pelieved, that after the cuftomary eſtates in the manors therein 
mentioned were ſurrendered to the truſtees therein named, no 
ſurrender was ever made from them, but that the legal eſtate 
thereof remained veſted in their reſpective cuſtomary heirs, and 
that John Morgan being only entitled to the equitable intereſt 
in ſuch cuſtomary-eftates, therefore the ſame never became free- 
hold, nor were the cuſtomaryhold tenures ſuſpended or extin- 
guiſhed in the hands of the ſaid John Morgan, or of any other 
ſubſequent lord or owner of the ſaid manors ; that in conſe- 
quence of the deviſes and directions of the will of the ſaid 7 
Morgan, whatever intereſt the ſaid Thomas Morgan had in ſuch 
cuſtomaryhold eſtates, he became and was a truſtee therein for 
Sir William Morgan, and that Sir William held and enjoyed all 
the ſaid cuſtomaryhold meſſuages and lands accordingly. But the 
appellant Elizabeth inſiſted, that by the deviſe in her father's 
will, of “all his freehold and cuſtomaryhold meſſuages, lands, 
te tenements and hereditaments whatſocver and whereloever, and 
by him purchaſed ſince his intermarriage, and whereof he was 
« ſejiſed-in fee ſimple, or wherein he had any equity of redemp- 


% Monmouth and Glamorgan, with their appurtenances, and allo 
all and fingular his manors and lordſhips, meſſuages, farms, 
„lands, tenements and .hereditaments whatſoever, ſituate and 
lying within the.county of Brecon; and the reverſion and re- 
* verſions, remainder and remainders, rents, iſſues, profits and 
equity of redemption of all and ſingular the ſaid premiſes, with 
< the appurtenances, unto the ſaid William Duke of Devonſhire, 
« Sir Edmond Probyn, Thomas Morgan and Fohn Hanbury, in 
* truſt to and for the uſes, intents and purpoſes therein men- 
* tioned;” no-other eſtates whatſoever in the ſaid counties of 
Monmouth and Glamorgan paſſed to the truſtees, but only ſuch as 
were purchaſed by the teſtator after his marriage. And ſhe ſub- 
mitted to the judgment of the court, whether, by the ſaid deviſe, 
the equitable eſtate and intereſt which the teſtator, at the time of 
making his will, had in the ſaid copyhold and cuſtomary meſſua- 
ges, lands and tenements, held of the manor of Brecon, paſſed 


ze, to the truſtees ; eſpecially if it ſhould appear, that his freehold 
he eſtates in the ſaid. county of Brecon, and his freehold and copy- 
ice I hold eſtates purchaſed by him after his marriage, together with 


his perſonal eſtate, not ſpecifically deviſed, were excluſive of the 
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* tion, and which were ſituate, lying or being in the counties of 
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a taments whatſoever and whereſoever, with their and every of 


all ſuch freehold and copyhold or cuſtomary eſtates, whereof 
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of Brecon, more than ſuflicient to pay his debts and funeral ex. 
pences. She likewiſe ſubmitted, whether, as the teſtator by his 
will expreſſed it to be his intent and meaning, ** that in caſe 
* his ſaid ſons William Morgan and Edward Morgan, or any 
other ſon or ſons of his lawfully to be begotten, thereafter tg 
* be born, ſhould happen to die reſpectively, without any iſſue 
* male of their bodies, or of the body of ſome of them, as afore. 
„ ſaid; and in ſuch caſe, if it ſhould ſo happen, then, he gase 
* and deviſed the remainder of all and ſingular his meſſuages, ma. 
* nors, royalties, advowſons, parks, lands, tenements and heredi. 


« their appurtenances, and ſituate lying and being within the ſe. 
« veral counties of Monmouth and Glamorgan, and not therein and 
* thereby deviſed before, and the reverſion and reverſions, remain. 
der and remainders of the ſaid premiles, to his ſaid brother 705. 
* mas Morgan, for and during the term of his natural life, with- 
out impeachment of or for any manner of waſte, but ſubject ne- 
«© vertheleſs, to the ſeveral proviſoes and payments mentioned and 
contained in his ſaid marriage ſettlement, with ſuch remainders 
over as therein were mentioned ;” the ſaid deviſe - compriſed 
and included the equitable eſtates and intereſts, which the teſtator, 
at the time of making his ſaid will, had or was entitled to in poſ- 
feſhon to him and his heirs, of and in his cuſtomaryhold eſ- 
tates ; and alfo, whether the deviſe not being to take effect but 
on failure of the the teſtator's iſſue male generally, which im- 
plied a failure of iſſue male not only by his then wife Lady Ra- 
chael, but by any other wife whom he might, at the moſt te- 
mote diſtance of time after making the ſaid will, happen to 
marry, the ſaid deviſe was not therefore more remote than the 
law allowed, and conſequently void; eſpecially if the Court 
ſhould be of opinion, that the faid deviſe compriſed and in- 
cluded the equitable eſtate and intereſt, which the teſtator, at 
the time of making his will, had or was entitled to in poſ- 
ſeſſion to him and his heirs, of and in the cuſtomaryhold eſtates. 
The appellant Elizabeth further infiſted, that ſhe was entitled to 


or wherein Sir Milliam Morgan, at the time of making his will, 
had or was entitled to any legal or equitable eſtate or interelt 
in poſſeſſion, reverſion, or remainder, as did not paſs by his faid 
will, and were not thereby effectually given, or diſpoſed of; 
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but if the Court ſhould be of opinion that the deviſe was not 
void, then ſhe ſubmitted, whether ſhe was not entitled to have 
20, 00 J. and intereſt raiſed and paid to her, by virtue of the 
truſts of the term of 1000 years, ot only 12,000 J. and intereſt, 
under the truſts of the term of 500 years. And in caſe the Court 
ſhould be of opinion that the deviſe was not void, but took ef- 
fect, and that ſhe was not entitled to the 20,000 J. and intereſt, 
ſhe in ſuch caſe inſiſted, that 12, 00 f. together not only with in- 
tereſt from the death of William Morgan her brother, but alſo 
all ſuch intereſt as was due and in arrear for the ſaid 12, 00 J. 
at his death, and the arrears of maintenance which by the 
ſettlement was provided for her from the death of her father, 
during her minority, and remained unpaid at her ſaid brother's 
death, ought to be raiſed and paid to her, by virtue of the truſts 
of the ſaid term of 500 years; in regard her ſaid brother be- 
ing tenant in tail in poſſeſſion of the premiſes compriſed in 
the ſaid term, he had power by law to bar and deſtroy the ſaid 
eſtate tail, and the remainder or reverſion depending or expectant 
thereon, and having the power and dominion over the ſame, 
he was not under any obligation to keep dowa the intereſt of 
the ſaid 12,000 J. or her maintenance. 


The plaintiffs: having afterwards amended their bill, and the 


appellant Elizabeth having intermarried with the appellant Vil- 


lia Jones, they put in their joint anſwer to the amended bill; 
and thereby (amongſt other things) ſaid, that the intereſt of the 
12,000 . directed by the ſettlement to be raiſed by the truſtees 
of the term of 500 years, computed from the time that the ap- 
pellant Elizabeth attained the age of 21, to the time of the death 
of her brother, at 4 per cent. per annum, amounted to 6369 /. 45. 
and in a ſchedule annexed to ſuch anſwer, they ſet forth an ac- 
count of the ſeveral ſums of money which Mrs. Jones after ſhe 
came of age, had received from her brother and thoſe employed 
in his affairs. 


The reſpondent the Duke of Rutland, by his anſwer admitted, 
that the legal intereſt in the term of 500 years was veſted in him 
8 ſurviving truſtee; and Lord George, Lord Frederick, and 
Lord John Cavendiſh, by their anſwer admitted, that the legal in- 
tereſt in the term of 1000 years was veſted in them, as the perfonal 
repreſentatives of the Marquis of Hartington, afterwards Duke 


of 
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— of Devonſhire, who had ſurvived his co- truſtees, Andrew Charlton, 
. Thomas Law and Edmond Probyn. 


In October 1766, and before Mrs. Jones's marriage, ſhe exhi. 

bited her croſs bill againſt the ſaid Thomas Morgan the father, 
and Thomas Morgan the ſon, and the ſaid Charles Morgan, pray- 
ing, that the right to the ſaid freehold and copyhold or cuſto- 
mary eſtates might be ſettled and determined, and that the de- 
fendants might be compelled to deliver to Mrs. Jones, the poſ- 
ſeſſion of ſuch of the ſaid eſtates as did not paſs by Sir Fllim 
Morgan's will, and were not thereby effectually diſpoſed of; and 
that the ſaid defendants, or ſuch of them as had in their hands, 
cuſtody, or power, any of the Court Rolls, copies of Court 
Rolls, deeds, evidences or writings which related to ſuch eſ— 
tates, might deliver up the dame upon oath; and that the aid 
Thomas Morgan the father, might account for the rents and profits 
of the ſaid eſtates, ſince the death of Milliam Morgan her bro- 
ther, and for the money received for timber ſold off ſuch eſtates, 
and might ſurrender to the appellant Elizabeth the ſaid copyhold 
or cuſtomary lands in the manor of Peter/lone, and ſuch of the 
ſaid copyhold or cuſtomary meſſuages, lands and tenements, in the 
manor of Baſſaleg, whereof any legal eſtate was veſted in him, and 
might permit her to be admitted thereto ; and in caſe the Court 
ſhould be of opinion; that the freehold manors, meſſuages, lands 
and hereditaments, mentioned and compriſed in the ſaid ſettle- 
ment of the 14th of May 1723, paſſed by Sir William Morgat's 
will, and were thereby effectually given and diſpoſed of to the 
uſes and for the purpoſes therein mentioned, then that ſuch of 
the ſaid ſums of 20,0007. and 12,000 J. as the appellant Elias- 
beth was entitled to, and all ſuch arrears of maintenance and 
intereſt as ſhe had a right to, and then remained due and unpaid, 
might be raiſed and paid to her, purſuant to me true intent aud 
meaning of the ſaid ſettlement. Sh 


„3 


After the marriage of the appellants this ſuit was revives, 
and the defendants having appeared, the ſaid Thomas Morgan the 
elder and his ſons put in their joint anſwer, to the effect of theit 
original bill, and iſſue was afterwards joined: But before auf 
further proceedings were had, Thomas Morgan the father died, 
having made his will, and thereof appointed Thomas Morgan hi 


Jon ſole executor, who proved the ſame. | 
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On the 8th of December 1769, both cauſes were heard toge- 
ther, before the Lord Chancellor Camden; when it was referred to 
the Maſter to enquire, whether the teſtator, Sir William Morgan, 
was, at the time of his marriage, ſeiſed of any and what eſtates 
whether freehold, copyhold, or cuſtomary freehold, in the ſe- 
veral counties of Glamorgan, Monmouth or Brecon, and ſtate the 
ame to the Court; and the Maſter was alſo to enquire and ſtate 
particularly to the Court, whether any, and what copyhold or 
cuſtomary freehold eftates in the ſaid ſeveral counties, or either 
of them, were ſurrendered or conveyed after the teſtator's mar- 
riage, to the uſes of his marriage ſettlement, and whether he 
died ſeiſed of any and what eſtates, either freehold, copyhold ot 
cuſtomary freehold, whereof he was ſeiſed at the time of his 
marriage, in thoſe ſeveral counties or either of them, with- 
out ſurrendering or conveying the ſame to the uſes of his mar- 
riage ſettlement ; and likewiſe, whether the teſtator purchaſed, 
or acquired any freehold, cuſtomary freehold, or copyhold eſ- 
tates after his marriage; and it was further ordered, that the 
Maſter ſhould alſo enquire and ftate to the Court, the nature 
and quality of the aforeſaid eſtates, with the courſe of deſcent 
which prevailed, according to the ſeveral cuſtoms of the cuſto- 
mary freehold or copyhold manors whereof the ſame were held, 
or were parcel ; and the Maſter was alfo to enquire, and ſtate to 
the Court, in which of the aforeſaid eſtates (the ſubject of the 
laid enquiry) the teſtator was ſeiſed of a legal intereſt, and in 
which he was ſeiſed only of an equitable intereſt, and to ſpecify 
the ſame; and the conſideration of all further directions, and 


of the coſts of the ſuits, was reſerved until the Mafter ſhould 
have made his report. 


Several proceedings were had before the Maſter upon theſe 
enquiries, but before the ſame were gone through, Thomas 
Morgan the ſondied without ifſue and unmarried; and he having 
made his will, and appointed the reſpondents Charles Morgan 


3 Jobn Morgan executors thereof, the ſuit was revived againſt 
tem. 


On the 159th of March 1772, the Maſter made his report, 
ad thereby certified, that Sir William Morgan was at the time 
of his marriage, ſeiſed in fee fimple of certain freehold eſtates 


in the counties of Monmouth and Glamorgan, and which were con- 
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veyed to the uſes of his marriage ſettlement; a particular of which 
eſtates, ſo far as the ſame had been ſettled before the Maſter, wa; 
ſtatedin the ſchedule annexed to his report, and thereindiſtinguiſh. 
ed under the head No.1.—That the teſtator was at the time of his 
marriage, and at his death, alſo ſeiſed in fee ſimple of certain free 
hold eſtates in the county of Brecon, and which were not includ. 
ed in his marriage ſettlement, nor afterwards conveyed by him to 
the uſes thereof; a particular of which eſtates, ſo far as the ſame 
had been ſettled before him, was ſtated in the aforeſaid ſchedule, 
and therein diſtinguiſhed under the head No. 2.— That the teſ- 
tator was at the time of his marriage, and at his death, equitably 
entitled to him and his heirs, to the abſolute property of certain 
copyhold or cuſtomary freehold eſtates in the county of Mon- 
mouth, and which ſaid eſtates were not ſurrendered, nor covenanted 
to be ſurrendered tothe uſes of his marriage ſettlement; a particular 
of which ſaid copyhold or cuſtomary eſtates, ſo far as the ſame had 
been ſettled before him, was ſtated in the aforeſaid ſchedule, and 
thereindiſtinguiſhed under the head No. 3.—That the teſtator was 
at the time of his marriage, and of his death, equitably entitled to 
him and his heirs, to certain copyhold or cuſtomary freehold eſtates 
in the county of Brecon, and which were not ſurrendered, to the 
uſes of his marriage ſettlement ; a particular of which eſtates, ſo 
far as the ſame had been aſcertained before him, was ſtated in 
the aforeſaid ſchedule, and therein diſtinguiſhed under the head 
No. 4.— That the teſtator was at the time of his marriage, 
equitably entitled to him and his heirs, to certain copyhold or 
cuſtomary freehold eſtates in the county of Monmouth, and which 
were ſurrendered to the uſes of his marriage ſettlement, pat 
in purſuance of the covenant in the ſaid ſettlement, and patt 
without any ſuch covenant; a particular of which faid eſtates, 
ſo far as the ſame had been aſcertained before him, was ſtated 
in the aforeſaid ſchedule, and therein diſtinguiſhed under the 
head No. 5.—That the teſtator did after his marriage, purchaf 
certain freehold and copyhold, or cuſtomary frechold eſtates in 
the counties of Monmouth and Glamorgan, of which copyhold 
or cuſtomaryhold eſtates, he had only the equitable intereſt, the 
legal intereſt thereof having been veſted in truſtees for his be- 
nefit; and that at the time of his death, he was ſeiſed in fer 
of ſuch freehold eſtates, and was equitably entitled, to him and 
his heirs, to the abſolute property of the ſaid copyhold or cul- 


tomary eſtates; a particular of which ſaid laſt mentioned if 
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hold and copyhold or cuſtomary freehold eſtates, ſo far as the 


ame had been aſcertained before him, was ſtated in the afore- 
ſaid ſchedule, and therein diſtinguiſhed under the head No. 6. 
—That the teſtator was ſeiſed of the legal intereſt of all the 
{aid freehold eſtates, and that he was only ſeiſed of or entitled 
to the equitable intereſt in the ſaid copyhold or cuſtomary eſ- 
tates; the legal intereſt of the whole of the ſaid copyhold or cuſ- 
tomary eſtates, and of ſuch other copyhold or cuſtomary eſtates 
of which Sir William Morgan was ſeiſed, or to which he was 
equitably entitled in the county of Monmouth, being in truſtees. 

And the Maſter further certified, that he had in the ſaid ſche- 
dule, ſtated the nature and quality of the aforeſaid eſtates, with 
the courſe of deſcent which prevailed, according to the cuſtoms 
of the cuſtomary freehold or copyhold manors, whereof — 
ſame were held, and were parcel. 


On the ps of Yul 1772, the cauſes came on to be heard be- 
fore the Lord Chancellor Bathurſt, as well with reſpect to fur- 
ther directions, as to the matter of coſts; when his Lordſhip 
ordered, that a caſe ſhould be made for the opinion of the Judges 
of the Court of King's Bench, upon the will of Sir Milliam 
Morgan, and that the queſtion ſhould be, Whether Thomas 


younger, and Charles Morgan, or any or either of them; took 
any and what eſtate in the lands in the counties of Monmouth 
and Glamorgan, by the reſiduary clauſe in the ſaid will?“ And 
his Lordſhip reſerved the conſideration of all further directions, 
until after the Judges ſhould have made their certificate; and in 
the mean time by conſent, and without prejudice toany queſtion 
in the cauſes, it was ordered, that the Duke of Rutland, the 
lurviving truſtee in the term of 560 years, created by the ſettle- 
ment of the 14th of May 1723, thould raiſe by mortgage of the 
ſeid term, the ſum of 12, ooo J. with intereſt after the rate of 44. 
fer cent, per ann. from the 16th of July 1763, (being the time 
of the death of William Morgan, the ſon of the teſtator Sir Mil- 
ham Morgan) and by the conſent of the appellant Elizabeth, 
preſent in Court and examined, it was ordered, that the ſaid 
12,000 J. and intereſt, when raiſed, ſhould be paid to Lord Charles 
Cavendiſh, the ſurviving truſtee named in her marriage articles upon 
the truſts therein mentioned. 


By 


Morgan, the brother of the ſaid teſtator, and Thomas Morgan the 
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By a ſubſequent order of the 14th of December 1772, it was 
ordered, that a ſum of 45601. (which it was admitted by the par. 
ties, would be due for intereſt of the 12, ooo /. on the 16th of J. 
nuary then next) ſhould be conſidered as principal money, to carry 
intereſt after the rate of 47. per cent. from that time; and it was fur. 
ther ordered, that the ſaid Charles Morgan ſhould pay to Lord 
CbarlesCavendiſb, intereſt on the ſaid ſums of 12,000/. and 4560 
after the rate of 4. per cent. half yearly, on the 16th of Fuly and 
16th of January in every year, until the ſaid principal ſums of 
12,000 J. and 4560 J. ſhould be raiſed and paid according to the 
directions of the decree, the firſt payment of ſuch intereſt to be 
made on the 16th of Fuly then next. 


In purſuance of the order of the 4th of July 1772, a caſe 
was made for the opinion of the judges of the Court of King's 
Bench, and the ſame was argued in Hilary Term, 1773, and 
again in May 1773; when the Lord Chief Juſtice Mansfel, 
Sir Richard Aſton, and Sir William Henry Aſhhburſt, the Judges 
before whom the caſe was argued, made the following certif- 
Cate : 


Having heard counſel on both fides, and conſidered this 
« caſe, we are of opinion, that the event of a ſecond marriage 
<<. was not in the teſtator's contemplation ; but ſuppoſing that, 
from the generality of the deſcription, the words any after- bor 
% fan, ſhould be extended to the ſon of any future marriage, we 
« are of opinion, that from the manifeſt intent of the teſtator, 
*«« expreſsly declared in his will, ſuch ſon muſt take an eſtate tail; 
% conſequently we are of opinion, that either way a remainder 
« after eſtates tail is deviſed to Thomas the teſtator's brother, 
« who by virtue of the ſaid limitation, upon the failure of the 
% ſons of Sir William the teſtator without iſſue male, was entitled 
* to the lands in the counties of Monmouth and Glamorgan, de- 
* vided by the reſiduary clauſe in the ſaid will, for life, with re 
“ mainder according to the limitations in the ſaid will.” 


On the 23d of Fuly 1773, the cauſes were heard upon tie 
Judges certificate, and likewiſe for further directions, and as 0 
coſts ; when the Lord Chancellor ordered, that the ſaid certificit 
ſhould be confirmed, and declared according to the certificate, 


that Thomas Morgan deceaſed, was entitled to all the lands 
the 
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the counties of Monmouth and Glamorgan deviſed by the reſiduary 

clauſe i in the will of Sir Villiam Morgan, with remainders ac- 
cording to the limitations in the ſaid will, and that the reſpon- 
dent Charles Morgen was, become entitled to all the eſtates, late 
of the ſaid Sir William Morgen, in the county of Brecon ; and 
ordered, that the appellants ſhould deliver, upon oath, all deeds 
1nd writings in their cuſtody..or power, relating to the ſaid eſ- 
tates, and alſo relating to all the eſtates freehold and copyhold, 
in the counties of Monmouth and Glamorgan, which were pur- 
chaſed by Sir William Morgan, ſubſequent to his marriage, to the 
faid Charles Morgan, or to whom he ſhould appoint. And as 


Monmouth, mentioned in the ſchedule to the Maſter's report, un- 
der the head No. 3. which the teſtator Sir William Morgan was 
entitled to at and before his marriage, and which were not ſur- 
rendered, nor covenanted to be ſurrendered, to the uſes of his 
marriage ſettlement; his Lordſhip declared, that the appellant 
Elizabeth was entitled to thoſe eſtates, and alſo to ſuch. other 
copyhold, or cuſtomaryhold-eſtates, that were under the ſame 
predicament.z and ordered that it ſhould be referred to the Maſ- 
ter, to enquire what other eſtates were under ſuch predicament ; ; 
and it was further ordered, that the ſaid Charles Morgan ſhould 
deliver up poſſeſſion to the appellant Eligabetb, of all ſuch copy- 
hold or cuſtomary eſtates under the ſaid head No. 3. as ſhe was 


above enquiry ; and ſhould alſo deliver to her, or to her order, 
power, relating to ſuch eſtates ; and it was further ordered, that 
ſuch copyhold or cuſtomary eſtates, accrued due ſince the death 


tather, and Thomas Morgan the ſon, both deceaſed, and by the 
lad Charles Morgan, and John Morgan (executors of the ſaid 
Thomas Morgan the ſon, who was executor of the ſaid Thomas 
Morgan the father) ſince their deaths. And the Maſter was alſa 
to enquire, whether any and what timber had been fallen from 
off the ſaid copyhold or cuſtomary eſtates, ſince the death of the 


- lid William Morgan the heir at law, by the ſaid Thomas Mor- 
Jan the father, and Thomas Morgan the ſon, and the ſaid Charles 


Morgan, or any of them, and employed other than in neceſſary re- 


5 pars on ſuch .copyhold or cuſtomary eſtates, where by cuſ- 
Vor. VII, E i tom 


to the ancient copyhold, or cuſtomary eſtates in the county of 


lo entitled to, or ſhould be found to be entitled to, under the 
ypon oath, all deeds, papers, and writings in his cuſtody or 
the Maſter ſhould take an account of the rents and profits of 


a William Morgan her brother, received by Thomas Morgan the 


1 
1 
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| 
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— tom the tenants were entitled to the timber, and the Maſter wWwas 
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to ſet a value on ſuch timber as he ſhould find to have been 
wrongfully employed; and it was further ordered, that what 
ſhould be found due, on the above account of rents and profits; and 
alſo what ſhould be found to be the value of the timber ſo wrong. 
fully employed by the ſaid Thomas Morgan the father, and Thoma 
Morgan the ſon, or Charles Morgan, ſhould be anſwered by the ſaid 
Charles Morgan and the ſaid John Morgan (executors of the ſaid 
Thomas Morgen the ſon, who was executor of the ſaid Thoma; 
Morgan the father) out of their reſpective aſſets, in a courſe of 
adminiſtration ; and in caſe they ſhould not admit aſſets, they 
were to come to an account before the Maſter for their reſpec- 
tive perſonal eſtates; and it was further ordered, that what' 
ſhould be found due from the ſaid Charles Morgan, and the 
ſaid Jobn Morgan, on the ſaid accounts, ſhould be anſwered 
by them, and that the ſame ſhould be paid to the appellants, 
in right of the appellant Elizabetb. And his Lord(hip de- 
clared, that by the true conſtruction of the ſettlement, of the 
14th of May 1723, as Pilliam Morgan the brother of the ap- 
pellant Elizabeth lived to attain the age of 21, ſhe was only en- 
titled to' the ſum of 12,0007. to be raiſed under the term of 
5bo years, created by the ſaid ſettlement ; and it was further 
ordered, that it ſhould be referred to the Maſter, to take an ac- 
count of what was due for intereſt on the ſaid ſum of 12, oool. 
from the time the appellant Elizabeth attained the age of 21, to 
the death of her ſaid brother, which happened on the 16th of 
July 1763, after the rate of 4. per cent. per ann.; and the 
Maſter was to compute intereſt on the accumulated ſum of 
16, 560 J. being the ſaid principal ſum of 12,0007. and the in- 
tereſt thereof, from the death of the ſaid William Morgan, com- 
puted to the 16th day of January 1773, according to the order 
of the 14th of December 1772, after the like rate of 4 7. per cent. 
fer ann. and the Maſter was to make a ſeparate report of ſuch 
principal and intereſt: And it was further ordered, that what 
ſhould be found due for principal and intereſt, in reſpect of the 
ſaid ſum of 12,0001. ſhould be raiſed by the Duke of Rutland, 
the ſurviving truſtee of the term of 500 years, by mortgage of 
the ſaid term, purſuant to the order of the 4th of Fuly 17723 
and it was further ordered, that the intereft of the ſaid 12,000/- 
due at the time of the death of the ſaid William Morgan, and tht 
ſaid ſum of 16, 560 f. and intereſt, when raiſed, ſhould be accord- 
ing to the ſaid order of the 4th of Fuly 1772, paid to = 
Chart 


Charles Cavendiſh, the ſarviving truſtee in the articles made on 
the marriage of the appellants, upon the truſts therein mention- 
cd; and upon ſuch payment, it was further ordered, that the 
ſaid term ſhould be aſſigned to ſuch perſon as the ſaid Charles 
Morgan ſhould appoint, in truſt to attend the inheritance of 
the premiſes ; and it was further ordered, that Lord George, Lord 
Frederick, and Lord John Cavendiſb, the truſtees of the term of 
1000 years, oreated by the ſaid ſettlement of the 44th of May 1723, 
ſhould aſſign or ſurrender the ſame, as the ſaid Charles Morgan ſhould, 
appoint; and that the plaintiff in the original cauſe, ſhould pay 
tv the Duke of Rutland, Lord Frederick, Lord George, and 
Lord John Cavendiſb, their coſts of that ſuit, to be taxed by the 
Maſter ; and that the plaintiff in the.croſs cauſe, ſhould pay to 
the ſaid Duke of Rutland, Lord Frederick, Lord George, and 
Lord Jobn Cavendiſh, their caſts of that ſuit; to be taxed by the 
Maſter ; and as between the reſpondent Charles Morgan, and the 
appellants, no coſts were to be paid on either ide; and it was 
further ordered, that the bills in the original cauſe and croſs cauſe, 
as to all-other matters, except what were before mentioned, ſhould 
ſand diſmiſſed without coſts. | 


Both parties appealed from this decree; Mr. and Mrs. Jones 


from ſo much of it as confirmed the Judges certificate, and de- 
clared, that Thomas Morgan the father, was entitled to all the 
nds in the counties of Monmouth and Glamorgan, deviſed by 
the reſiduary clauſe in Sir William Morgan's will, with remain- 
ders according to the limitations in that will; and that Charles 
Morgan was entitled to all the eſtates of Sir William Morgan, in the 
county of Brecon. And Charles and Jobn Morgan appealed from 
ſuch part of the decree as declared, that Mrs. Jones was entitled 
to all the ancient copyhold -or cuſtomary eſtates in the county 
of Monmouth, mentioned in the ſchedule to the Maſter's report, 
under the head No. 3. which the teſtator Sir William Morgan 
was entitled to at and before his marriage, and which were not 
ſurrendered, or covenanted to be ſurrendered, to the uſes of his 
marriage ſettlement, and that ſhe was entitled to all other the 
copyhold or cuſtomary eſtates which were under the ſame predica- 
ment; and from ſuch part of it, as ordered Charles Morgan to 
deliver poſſeſſion thereof to Mrs. Jones, and all deeds, papers 
and writings relating thereto; and as directed him and John 
Morgan to account far the rents and profits thereof, and the va- 


lue of the timber cut therefrom. 
The 
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without iſſue male, Cc. that then all and fingular his ma- 
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The argument in ſupport of the original appeal, was divided 
into two parts. I. As to the lands compriſed in Sir William Mor- 
gan's marriage ſettlement, and which were decreed to paſs to 
Thomas Morgan and his ſons, by the reſiduary deviſe in Sir Vi. 
liam's will. II. As to the cuſtomary or copyhold eſtates in the 
county of Brecon. 


I. It was ſaid, that the clauſe in the will by which the teſta- 
tor diſpoſed of the new purchaſed lands, (theſe being ſuch as 
could not be compriſed in the marriage ſettlement) and of the 
Brecknackſhire eſtates, contained a deviſe of theſe . premiſes to 
certain truſtees, for that purpoſe expreſsly. named in. the will, 
upon truſt, that they ſhould by mortgage or ſale. thereof, leyy 
and raiſe ſo much money in aid of his perſonal eſtate, as ſhould 
be ſufficient to. pay his debts and legacies; and then, that 
they ſhould ſtand ſeiſed of the reſidue of thoſe premiſes, to the 
uſe (but this was really a truſt) of the ſeveral perſons and for the 
ſeveral eſtates therein mentioned. This was expreſsly deviſing 
the legal eſtate to truſtees for executory purpoſes ; vix. for pay- 
ing debts, and then enabling them to make a ſettlement ; which 
ſettlement was undoubtedly-to be framed and modified, uader the 
directions, and according to the rules of a Court of Equity. 
But the clauſe under which the preſent queſtion aroſe, concern- 
ing the Monmouthſhire and Glamorganſhire eſtates, was of a quite 
different nature, and was worded and penned in a quite different 
manner. It began with making no particular diſpoſition of the 
legal eftate on any ſpecial truſt, but diſpoſed of the whole bene- 
ficizl intereſt, without any diſtinction between legal or equitable 
eſtates, for the benefit of the perſons therein named. Indeed, 
the teſtator in this clauſe, by way of preamble, begins with fay- 
ing, that “ Foraſmuch as it was his intent and meaning, that 
in caſe his ſaid two ſons then living, or any other ſon or ſons 
of him lawfully begotten, thereafter to be born, ſhould die 


** nors, meſſuages, &c. in the counties of Mozmouth and Ga- 
* morgan, not therein before deviſed, ſhould be deviſed and 
** ſettled to the uſes therein after mentioned; (all this being ſtill 
<< but a recital of his intention by way of preamble) he tba 
fore declares it to be his will, intent and meaning, (which 
v words have an imperative import) that in caſe his ſaid ſons 


<c William and Edward Morgan, or wy other ſon or ſons of him 
* . thereaſic 
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« thereafter to be born as aforeſaid, ſhould happen to die re- 
40 ſpectively without any iſſue male, Gc. and in ſuch caſe, if it 
« ſhould ſo happen, then (he adds) I give and deviſe (which 


« words are meant to be operative, and to paſs to the deviſees 


« my manors, meſſuages, &c. in the ſaid counties of Monmouth 
« and G/amorgan, not herein before deviſed, and the reverſion 


that the words which came ſubſequent to the word fora/much, 
ſo far as that part of the clauſe extended, were uſed by the teſ- 
tator by way of introduction only and as a key whereby to 
open and expound his intention; and the deviſe itſelf, under 
which the eſtate and intereſt were intended to paſs and be tranſ- 
mitted, ſtood upon the ſubſequent or latter part of the ſame 
clauſe, which contained the words, and in caſe, if it ſhall jo 
happen, then T give and deviſe, &c. It was here, and here only, 
that the lands in the counties of Monmouth and Glamorgan, were 
given to the brother Thomas and his ſons. —Thus much was 
ſaid, ' to clear the way for finding out the true meaning of the 
teſtator. Now the ſubje& matter upon which the deviſe con- 
tained in this clauſe was to operate, was all the reſt and reſidue 
of all the lands and hereditaments, in the counties of Monmouth 
and Glamorgan, to which the teſtator was at that time entitled 
in poſſeſſion, reverſion or remainder; other than thoſe which 
fell within the deſcription of being lands, &c. purchaſed ſince 
the marriage, and thoſe cuſtomary or copyhold eſtates in the 


— . ws 


to ſurrender to his ſon William and his heirs. But as to the 
lands which had been compriſed in the teſtator's marriage ſettle- 
vent, the ſubject matter of the deviſe was the ultimate reverſion 
un fee of thoſe lands, in which by that ſettlement there had been 
relerved to the teſtator an eftate for life in poſſeſſion, with re- 
mainder (ſubject to a jointure of 20007. per ann. for the wife, 


the marriage, ſucceſſively in tail male. Immediately after the mar- 
age, this ultimate reverſion in fee became a fixed, certain and 
ſettled eſtate, divided from the poſſeſſion, and capable of being 
leviſed, transferred, aliened, ſettled, conveyed and diſpoſed of, 
lke any other kind of real property in lands; but it was neceſ- 


Vol VII. 


« what is intended for them) the remainder of all and ſingular 


« and rever ſions, &c. to my brother, &c.” Now it was plain, | 


county of Monmouth, which the teſtator directed his ſon Edward 


and portions for younger children) to the firſt and other ſons of 


lary that every ſuch conveyance, deviſe, transfer, alienation and 
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—S— diſpoſition, ſhould be framed according to the eſtabliſhed forme 
177%", and rules of law. Here the teſtator had attempted by his will 
to make a diſpoſition of this reverſion in fee in theſe premiſes, 

but then that diſpoſition was conceived in words which ſounded 

ſuturely, and declared that it ſhould not take effect otherwiſe than 
upon the happening of certain contingencies therein ſpecified, 
viz. the events of certain perſons dying without ifſue male. 


Now every limitation, either by grant or deviſe, of any eſtate 
or intereſt in lands, to take effect in futuro, muſt be ſo penned as 
to be made to paſs either by way of expreſs remainder, or by 
way of future or ſpringing uſe, or truſt, or by way of executory 
deviſe. 


As a reverfion or remainder in fee, where it is ſubſiſting and 
veſted under ſome prior ſettlement or other act, is a fixed and 
ſettled intereſt, it muſt be transferred, aliened, and diſpoſed of 
much in the ſame way as lands in poſſeſſion; and though ſuch 
reverſion wears the aſpect of being an intereſt or eſtate to com- 
mence futurely, yet in fact it is a preſent and actual intereſt ; as 
appears from the old law, which made the attornment of the 
tenant in poſſeſſion, a neceſſary circumſtance to render the grant 
of the reverſion valid and effectual. In limiting remainders by 
grant or deviſe of lands, no grant or deviſe of ſuch remain- 
ders can be good, unleſs there is a precedent particular eſtate 
capable of ſupporting ſuch a remainder, and unleſs the remain- 
der is created at the ſame time with ſuch particular eſtate, It 
is the ſame with reſpect to-reverfions. For it has been held, 
that where a reverſion in fee, expectant upon the determination 
of ſeveral precedent eſtates of inheritance, was granted by leaſe 
and releaſe, babendum to the releaſees and their heirs, rom and 
after the determination of the ſeveral precedent uſes and eſtates, 
ſuch Sabendum will be too remote; and that the law will not 
ſuſpend ſuch reverſion from taking effect, for ſo long a time 4 
during the continuance of the ſeveral precedent eſtates, where 
ſome of them are eſtates of inheritance; there cannat therefore 
be a remainder created of a reverſion in fee, without a precedent 
particular eſtate created of that reverſion, capable of ſupporting 
it, and without ſuch remainder being created at the ſame time 
with that particular eſtate, , Naw bere, the teſtator, without li- 


miting any precedent particular eſtate to any perſon certain, # 
0 
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off or prolonged the veſting of this reverſion, to a remote or diſ- — 
tant day; for his words were, “In caſe my ſaid two ſons how wo 
« living, or any other ſon or ſons of mine lawfully begotten, 
« hereafter to be born, ſhall die without ifſue male, &c. and in 
« ſuch caſe if it ſhall ſo happen, I give and deviſe the remain- 
« (er of all, &c. to my brother Thomas Morgan, for his life, 
« fc.” Now theſe words veſt no preſent eſtate at all in any 
perſon certain ; they ſay indeed, that in caſe all the teftator's 
ſons, born or to be born, ſhall die without iſſue male, the 
brother Thomas and his ſons ſhall have the lands; but who ſhall 
have them in the mean time? If the teſtator has omitted to aſ- 
certain who ſhall be the immediate taker, here will be a remain- 
der created without a particular eſtate ; which if the old rules 
of law are to be adhered to, will be an incurable defect, and it 
will not be poſſible to ſupport this limitation by way of re- 
mainder. | 


The other way of giving legal effect to the diſpoſition made by 
this clauſe of this ' reverſion in fee, is to conſider it as an exe- 
cutory deviſe, where no precedent particular eſtate is required to 
ſupport it. It is ſufficient, though it be a future deviſe, if the 
future eſtate thereby given, is made to take effet within the 
compaſs of a life or lives in being, and the ſpace of 21 yeats 
afterwards ; for this period of time, the law will permit landed 
property to be unalienable; but if the deviſe be not made to take 
effect till a general failure of iſſue of any perſon or perſons, there 
the law will not pertnit ſuch landed property to be withheld fot 
ſo long, becauſe a failure of iſſue may not happen till after the 
10th, 12th or 2oth generation, or even till later. 


d It might be ſaid, that there is a way of making good this de- 
„(ie of the reverſion in fee, by way of remainder ; if we ſuppoſe 
that there are precedent particular eſtates of inheritance neceſ- 
krily implied in the deviſe, which may operate as particular 
ltates for ſapporting it by way of remainder-; r e. that all fu- 
ture ſons of the teſtator by any after-taken wife, ſhould ne- 


nt ceſſarily take eftates tail after thoſe limited by the marriage I 
e WL *ttlement, precedent to the taking effect of the remainder, to 

4 the brother Thomas and his ſons. 

i- | 


But it was inſiſted, that the admitting ſuch an implication 
vas contrary to the moſt eſtabliſhed rules and maxims. If there 
I is 
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1s a deviſe to A. B. indefinitely, or to A. B. for life expreſsly, and 
Pol bb then follow in the ſame inſtrument, words which ſay, that if 
the ſaid A. B. dies without iſſue of his body, the lands ſhall Po 
over to J. S. there A. B. the firſt deviſee, ſhall take an eſtar 
tail by neceſſary implication, becauſe in both caſes he has a pre. 
cedent eſtate for life, and then the ſubſequent words enlarge that 
eſtate to an eſtate tail; but if there are no other words in a de. 
viſe, ſave only, that if A. B. a ſtranger, dies without iſſue of 
his body, J. S. ſhall have the lands, there A. B. ſhall take no- 
thing at all by the deviſe; for the will carries no expreſſion from 
whence neceſſarily to infer, that A. B. ſhall take any eſtate ci 
intereſt in the land whatſoever; and then this is a deviſe after 
a general failure of iſſue of a ſtranger, which cannot be made 
good either by way of remainder, or executory deviſe, and ſo it i 
void. Admit, for argument ſake, that where A. is under x 
former ſettlement tenant in tail, with remainder to B. in tail, 
with remainder to C. in tail, with the ultimate reverſion in fee 
to the ſaid A. there if A. deviſes, that in caſe neither he him- 
ſelf, nor B. nor C. ſhall have any iſſue male, the land ſhall po 
over to F. S. and his heirs, this will be a deviſe of the rever- 
ſion upon the failure of iſſue male of the teſtator, and of B. and (. 
Be it ſo; this will not warrant the going further and aſſerting, 
that if in this caſe A. the teſtator ſhould deviſe, that if he him- 
ſelf, and the ſaid B. and C. and likewiſe D. and E. two ſtrangers, 
ſhould all die without iſſue male, then the lands ſhould go over 
to JF. S. and his heirs, that would give eſtates tail by implicz- 
tion to D. and E. the words “ if D. and E. die without iſſue, 
only denote the event upon which J. S. is to have the lands, 
and if you go farther and ſay, that they tacitly imply that D. 
and E. are firſt to have eſtates tail in the lands, it is contrary to 
all the rules; which expreſsly ſay, that under the bare words, 
if ſuch a one and ſuch a one, being ſtrangers, ſhall die without 
iſſue, any one elſe ſhall have the lands, no eſtate at all ſhall ariſe 
by implication to the perſon whoſe ifſue is ſo ſuppoſed to fail; 
there muſt be ſome precedent eſtate capable of being enlarged, 
otherwiſe theſe words will give nothing at all to ſuch ſtrangers.— 
In the preſent caſe, the words were as general as any words under 
any ſuppoſition could poſſibly be, In caſe my ſaid two {ons 
now living, or any other ſon or ſons of mine, lawfully begotten, 
« hereafter to be born, ſhall die without ifſue male, &c. then 


and in ſuch caſe, if it ſhall ſo happen, I give and deviſe 
the 
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« the remainder of all, &c, to my brother Thomas Morgan for 
10 his life, Se. 


Great abilities however, and great fertility of invention might 
ſay, that this teſtator had not the ſons of any future marriage in 
contemplation; which was in a manner to ſay, that he had only 
in contemplation the ſons he had already by Lady Rachael, or 
ſhould hereafter have by her. But where was there one ſyl- 
lable in this will, which ſo far abridged the expreſſion, any 
ſon or ſons of mine hereafter to be born, as to make it mean only 
ſon or ſons of the teſtator thereafter to be born by Lady Rachael ? 
Let every clauſe, let every ſentence, let every word, let every 
ſyllable of this will be ſcanned and examined with the moſt mi- 
nute and critical attention, nay, let them be warped into every 
ſhape, and tortured in every mode that could be thought of, it 
would not be poſſible to find any thing which could favour ſuch 
an expoſition, But the words are, ** any other ſon or ſons of 
mine hereafter to be born as aforeſaid.” And how was it be- 
fore ſaid, that the ſons of whom it was predicated before, were 
to be begotten? Why, it was predicated of thoſe ſons, that 
they were to be /awfully begotten. It was natural that the teſ- 
tator ſhould exclude all ſons who were not born in lawful wed- 
lock, and therefore he could mean to introduce by the words as 
aforeſaid, nothing elſe than /awfully begotten. # 


But it is ſaid, that he made his wife guardian of his children 
alter his death, and therefore could have no thoughts of ſurviv- 
ing her, ſo as to marry a ſecond wife; and he knew he was a 
dying man, for he died in three weeks after the date of his 
will. et: 


True: He did make his wife, with four other perſons in 
whom he had confidence, guardians of his children. A guardian- 
hip is an authority coupled with an intereſt, and will therefore 
ſurvive, The deviſe therefore amounted to this, that he there- 
by directed, that the wife and the ſaid four other perſons, or 
the ſurvivors or ſurvivor of them, ſhould be the guardians of 
bis children, but it no where neceſfarily imported that his wife 
ſhould be one of thoſe ſurvivors; he muſt know that ſhe had 
the ſame chance of dying in his lifetime, as any other of her 
(-guardians had; and if ſhe had died either in the lifetime of 

Vor. VII. Uu the 
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— the teſtator, or of any of the other guardians, the appointment 
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therefore by the words, any other Jen or ſons of mine bereafter ty 
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would have ſtood good to the others, and the guardianſhip (ur. 
viving, the children would have been properly taken care of; 
ſo that the inference from this circumſtance, of appointing the 
wife a co- guardian with other perſons, afforded not the leaſt ar. 
gument for what it was adduced to prove. Then as to the teſta. 
tor's being conſcious that he was a dying man: What place wy 
there in the will, from whence it could be made apparent that 
he had this conſciouſneſs? Or from whence did it appear that 
he had the leaſt impreſſion upon his mind, that he was a dying 
man ? He did not in any part of his will ſay, that he was lan- 
guiſhing 1 in his health, or that he was infirm in his body; on 
the contrary he faid, that he was of ſound mind, memory and 
underſtanding ; for a perfect ſanity, a firm ſoundneſs of mind, 
it is commonly underſtood that there muſt be mens ſana in corpore 
ano; and here, as conſcious as he might be of approaching death, 
he ſuppoſed that he might live to ſee ſome of his four childrep, all 
then infants under fix years of age, attain the age of 21; forin 
the appointment ſo made by! him of guardians to his children, 
he ſaid he appointed thoſe perſons guardians of ſuch and o mary 
of his children, as ſhould be under age at the time of his death; 
which undeniably ſuppoſed, that he thought it pofüple at that 

very time, to live till ſome of his children ſhould attain that age; 
thus looking forward, as it were, to a period of 14 or 15 years 
the l leaſt. 


It is ſtill further objected, that the brother 7 homas Morgan, 
was not by the will to take theſe eſtates, otherwiſe than ſubjet 
to the proviſoes contained. i in the marriage frflement of 1723; 


be born, the teſtator muſt mean nothing but the ſon or ſons of 
him by Lady Rgchael, who were to be takers by that ſettſc 


ment. 


1 


W , 


the brother was to take the lands i in reverſion, which were com- 
priſed in the ſettlement of 1723, ſubject to the proviſoes. and 
payments directed or contained in that ſettlement; but not un-. 
der or by virtue of the uſes or limitations therein contained 
If Lady Rachael ſurvived the teſtator, 7. homas the brother, * 

take 
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take the lands ſubject to her jointure, and to the powers of diſ- 
treſs and entry thereby given for recovery thereof; and ſubject 
alſo to the payment of the maintenance and portions by that ſet- 
tlement provided for the younger children, ſo far as either the 
jointure or portions ſhould be demandable. Did that neceſſarily 
imply, that Lady Rachael ſhould ſurvive the teſtator? No; no 
more than it neceffarily implied, that the younger children ſhould 
die before their portions ſhould be demandable. In fa& two of 
the younger children were dead, and by their deaths the portions 
were in part diſcharged : But would the reſpondents ſay, that 
they took theſe eſtates ſubject to ſuch part of the portions as was 
ſo diſcharged? No; ſo much was ſunk. And if Lady Rachael 
had died before the teſtator, would not her jointure have ſunk 
in the ſame manner? There was therefore nothing in theſe 
vords which neceſſarily imported, that the teſtator conceived he 
was to die in the lifetime of Lady Rachael; and that the words, 
any other ſon or ſons of mine hereafter to be born, neceſſarily meant 
future ſons by Lady Rachael, and by her only; they were clear- 
ly and manifeſtly applicable to every ſon, and all fons of the teſ- 
tator by any wife whatſoever, | 


II. As to the cuſtomary or copyhold eſtates, it was ſaid to be 
obſervable, that the teſtator made no expreſs mention either of 
cuſtomary or copyhold eſtates, but only in two clauſes of his 
will; vis. in that claufe whereby he made a general deviſe to 
dis tfuſtees, of the lands in the counties of Monmouth and Gla- 
morgan, purchaſed ſince his marriage; and in that other clauſe, 
where he directed his youngeſt ſon to ſurrender his right, title 
and intereſt in his cuſtomary or copyhold eſtate in Monmouth- 
fare, to the uſe of his eldeſt ſon, his heirs and aſſigns. The firſt 
of theſe clauſes was expreſsly confined to copyholds purchaſed ' 
after the marriage; and in the latter, the copyholds were evi- 
dently introduced only to make a compleat diſpoſition of them 
to the eldeſt ſon ; for without ſuch a direction, they would have 
deſcended, ſome of them wholly, and the reſt of them, as toa 
moiety, to the youngeſt ſon in fee; the ancient copyholds in 
Monmouthſhire, being the greater part of the cuſtom of borough 
Engliſh, and the reſt of the cuſtom of gaveltind. Now the an- 
aent family copyholds in the county of Brecon were deſcendible 
to the heir at common law; it was not therefore neceſſary to 
ke any notice at all of them in the will, in order to paſs them 

to 


A. Wedder- 
burn. 


J. Dunning. 


the truſtees, it was ſubmitted, did not paſs to them by the general 
words of that deviſe, but were intended to be left to deſcend to 
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to the eldeſt ſon, as they would of courſe deſcend to him in fee, 
if unnoticed in the will; but the teſtator having expreſsly men- 
tioned his copyhold eſtates, only where it appeared that he in. 
tended to diſpoſe of them otherwiſe than they would have gone 
in a courſe of deſcent, it was apprehended, that where he made 
no expreſs mention of copyholds, he did not intend to take them 
out of their courſe of deſcent. This was the caſe with reſpect 
to the ancient family copyholds in the county of Brecon, which, 
as the teſtator took no expreſs notice of in the general deviſe to 


the heir at law. And this would appear ſtill more evident by 
obſerving, that in the clauſe whereby the eſtates in the county of 
Brecon were deviſed to truſtees, the teſtator uſed theſe words, equi- 
ty of redemption of all and fingular the ſaid premiſes ; now none of 
theſe family copyholds were then in mortgage, and conſequently, 
the words equity of redemption, could not be applicable to them. 


On behalf of the reſpondents it was ſaid, that the point of 
greateſt value in the cauſe, was that which the appellants Mr, 
and Mrs. Jones had brought in queſtion by their appeal, reſpect- 
ing the ſettlement intended to be made by the will, of the rever- 
ſion of the eſtates ſettled by Sir William Morgan to the uſes in 
his marriage ſettlement ; vig. whether the limitations in the re- 
ſiduary clauſe of his will, in favour of his brother Thomas Mor- 
gan, and his ſons ſucceſſively, and their iſſue, were well created! 
The reſpondents were in poſſeſſion of the unanimous opinion of 
the judges of the King's Bench, and of the Lord Chancellor, 
that theſe limitations were good; and it was conceived, that this 
opinion was well founded. When Sir Villiam Morgan made his 
will, he was ſeiſed in fee of the reverſion of all theſe eſtates, 
ſubject to the uſes created by his marriage ſettlement. It had 
not been, nor could be doubted, but that he might have limited 
that reverſion in fee to his brother and his ſons and their iſſue, 
for ſuch eſtates as were mentioned in the will; and as little 
could it be doubted, but that he meant ſo to limit it; for that 
was apparently a main object of his will. He was capable of de- 
viſing ; the property was ſubject to a diſpoſition by deviſe; he 
had expreſſed his intention to deviſe; and the parties to who 
he meant to deviſe, were capable of taking, 


2 
But 
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Bat ſtill it was ſaid, that the limitations in the will could not 
take place, becaule they were introduced by the following words: 
In caſe my ſaid two ſons now living, or any other ſon or ſons of 
mine lawfully begotten, bereafter to be born, ſhall die without iſſue 
male of their bodies, or the body of ſome or one of them, lawfully to 
be begotten ; after their deceaſe without iſſue male, &c. That theſe 
words poſtponed the time for the limitations in the reſiduary 
clauſe to take effect, till a general failure of iſſue of Sir William 
Morgan, as well by any after-taken wife, as by his then Lady; 
and that the children which he might have by any after-taken 
wife, not being provided for by the ſettlement, the limitations 
in queſtion could only take effect as executory deviſes ; and that 


as ſuch they would be too remote, being after a failure of iſſue 
generally. 


To this it was anſwered, that theſe limitations did not take 
effect as executory deviſes, but as immediate deviſes of the re- 
verſion in fee, ſubject to the eſtates created by the ſettlement. It 
certainly would be ſo, according to Lord Halt's opinion in Badger 
v. Lloyd *, unleſs the will poſtponed theſe limitations to failure 
of iſſue of Sir William by a ſecond marriage. The queſtion then 
aroſe, had he a ſecond marriage in view? The will was made 
in the ſame month in which he died, probably when he lay on 
his death- bed, within eight years after his marriage, when he had 
four children living by Lady Rachael, and it was not improbable 
that ſhe might be then with child. By this will, he gave ſome 
ſpecific things to Lady Rachael, and named her one of his exe- 
cutors, and one of the guardians of ſuch and ſo many of his 
children, as ſhould be under age at the time of his death, and 
ſhe in fact ſurvived him. Theſe obſervations, drawn from the 
will, deſtroyed every preſumption that Sir Villiam had in view 
a future marriage, or any children not provided for by his ſet- 
tlement, The will was adapted to the then circumſtances of 
his family; he had ſuch and only ſuch children in view, as Lady 
Rachael might be guardian to; if the ſituation of his family had 


de- varied, the will was ſubject to his controul, and would have been 
te varied alſo; he knew that the iſſue male of his marriage was 


provided for by the ſettlement, and the objects to whom he deſ- 
tined his large and ancient family eſtate, in failure of the iſſue 
male then provided for, were his brother and his ſons, who would 
then become the male heirs of his name and blood. If he had 
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happened to outlive Lady Rachael, and had married again and 
had iſſue, ſuch ſubſequent marriage, and having iſſue, would 
have revoked the will; conſequently, the children of any fy. 
ture marriage would not have been diſinherited. 


But ſuppoſing, that upon the fair conſtruction of this will, it 
ſhould be taken, that the reſiduary deviſe was poſtponed till 
failure of children by a future marriage; ſtill it might well take 
place as a diſpoſition of the reverſion, by raiſing implied limita- 
tions in favour of his children, and their ifſue male; for that 
eſtates may be raiſed by implication as well as by expreſs words, 
cannot be denied. As to other parts of Sir Vil iam's proper. 
ty, not included in the ſettlement, but diſpoſed of by the will, 
he limited the ſame to his ſons and their iſſue male ſucceſſively; 
and in failure thereof, to his brother Thomas Morgan and his 
ſons, and their iſſue male: And theſe diſpoſitions ſhewed, that 
the family of his brother were the objects he meant to provide 
for, in default of his own iſſue male. The powers of jointur- 
ing, portioning younger children, and leafing, extended to the 
teſtator's ſons then born, and his after-born ſons; and ſhewed 
concluſively, either that the ſons of his then marriage were the 
only ſons he had in view, or that he meant to give eſtates tail by 
implication to the ſons of a future marriage; for if the ſons to 
whoſe eſtates he poſtponed the limitations to his brother and his 
iſſue male, were not the ſons provided for by the ſettlement, or ſons 
meant to take particular eſtates under the will, all theſe powers 
were nugatory ; as ſons taking neither by the ſettlement or the 
will muſt have taken the fee ſimple, and therefore wanted no 
ſuch powers. He had given eſtates tail by the ſettlement, to 
the ſons of that marriage; if he had in proſpect ſons of another 
marriage, he meant the like intereſt for theth. It is not new t0 
conſtrue one part ofa will by another; and naſtitur ex ſociis, 181 
rule of conſtruction approved of, and uſed by Lord Chief Juſtice 
Hale. | | 


The authority relied upon by the appellants, on this part of 


conceived that the preſent caſe was different. In that caſe, b 
the ſettlement of 1676, James Lane had an expreſs eſtate fol 
99 years limited to him, with remainder to the uſe of the 


heirs male of his body: By the will, on failure of iſſue 7 
| boch 
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body of James Lane, and for want of heirs male of the teſta- 
tor, the limitation was to his daughter Frances Lane : The 
opinion of the judges as delivered was, That Lord James had 
« by the ſettlement but an eſtate for gg years, and that he took no 
« other eſtate by the will ; neither was his eſtate for gg years 
« any ways enlarged by that will ; and that as it did appear by the 
« expreſs words of the deviſe, that the teſtator did not mean 
« that Frances's intereſt ſhould commence in point of time, till 


« after the failure of iſſue of the body of Lord Fames, &c. it 
« was a void deviſe of the reverſion to her, becauſe it was fu- 
« ture and too remote.” There, by the ſettlement, the eſtate 
of James was a Chattel intereſt only for 99 years; an expreſs li- 


mitation in the will to his iſſue, or the heirs of his body, would 


could not have been done by expreſs words, certainly it could 
not by implication : The judges therefore went on the cleareſt 
grounds, when they delivered it as law to the Lords, that Lord 
James's eſtate for 99 years, was not enlarged by the words of 
the will, For the words of the will could not operate to give 
by implication a different eſtate, from that carved out by the 
ſettlement; and no intention appeared, to give eſtates to the 
heirs general of James, as purchaſors ; and therefore as they could 
not take, it was of conſequence that Frances, if ſhe took at all, 
is WI muſt take by way of executory deviſe ; and as an executory de- 
1 viſe the eſtate was too remote. But the limitations in favour 
of Thomas Morgan and his ſons, and their iſſue male, might take 
effect, by conſidering the will as having two contingencies in 
proſpect; if the teſtator ſhould have children by an after-taken 
wife, the eſtate ſhould go to thoſe children; but if he ſhould 
not have ſuch children, then the limitations to his brother and 
lons ſhould take effect; and the firſt of theſe contingencies not 
having happened, nothing ſtood in the way of the ſecond. 


As to the other point made by Mr. and Mrs. Jones, touching 
the copyhold and cuſtomary eſtates in the county of Brecon, it was 
ſaid, that the preſumption is, that a man when making his will, 
does not mean to die inteſtate as to any part of his property : 
But in this caſe, the reſpondent ſtood in need of no preſumption, 
as the words were comprehenſive enough to include this proper- 


Ln and the appellants could only found their hopes of ſucceſs, 
the in the words being narrowed from their general import, by the 
2 conſtruction 


not have enlarged that eſtate for years to an eſtate tail; and if it 
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was ſaid, that theſe words were qualified by the parentheſis (nt 
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conſtruction attempted to be put upon them. The words are, a 
my manors, royalties, meſſuages, farms, lands, tenements and here. 
ditaments whatſoever, ſituate and being within the county of Bre- 
con. Theſe words certainly comprehended this diſputed pro. 
perty; but if they were leſs clear, the more reaſonable preſump. 
tion would be, that this property was included; becauſe it lay 
in the manor of Brecon, of which the teſtator was lord, and 
which undoubtedly paſſed by this deviſe, and was intermixed 
with the antient poſſeſſions of the family. 
' 

In ſupport of the croſs appeal, which related to the lands men. 
tioned in the Maſter's report under the head No. 3. it was 
ſaid, that the teſtator was equitably ſeiſed of theſe eſtates, and 
therefore there was no occaſion to ſurrender them to the uſe of 
his will; and if it appeared from the will, to have been his inten- 
tion that they ſhould paſs, no matter of form ſtood in the way, 
to prevent that intention from taking place. That theſe lands 
lay intermixed with the ſettled eſtate, and part of the park at 
Tredegarg,the manſion of this ancient family, made part of them; 
it was not therefore probable, that the teſtator intended to diſunite 
theſe parcels from the ſettled eſtate; and it was preſumed, that 
the words in the reſiduary clauſe, all and /ingular my meſſuages, 
manors, royalties, advowſons, parks, lands, tenements, and beredita- 
ments whatſoever and whereſoever, in the ſaid counties, &c. were 
extenſive enough to include theſe parcels of property. But it 


herein before deviſed), and that theſe lands were before deviſed 
by the clauſe in the will which directed, that the youngeſt fo 
Edward Morgan ſhould ſurrender them to his eldeſt brothez, 
his heirs and aſſigns. In anſwer to this obſervation, it was ſul- 
ficient to ſay, that theſe words referred to the eſtates actual 
before deviſed, and would admit of no other reaſonable conftruce 
tion. The directions to his ſon Edward, to ſurrender to the uſe 
of his ſon William, gave no eſtate, and were not properly a de- 
viſe, for Edward was only to ſurrender ſuch eſtates as he ſhould 
have competent intereſt tn, to enable him to ſurrender, and which 
he did not take by the will; but theſe equitable copyholds bt 
could not ſurrender, In fact it appeared by the proceedings in the 
cauſe, that there were ſome copyholds of gavel/kind tenure in the 
manor of Bafaleg, in which the teſtator had a legal intereſt, upon 


which the direction to Edward might operate, and no * 
cou 
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could be preſumed. The words were, that I ſhall die ſeiſed of. Low "th 
To ſuch as he then had, or ſhould acquire the legal intereſt Cow 
in, and ſhould die ſeiſed of, the ditection given to Edward to 

ſurrender was proper ; but was totally inapplicable to the lands 


in queſtion, wherein the teſtator had only an equitable intereſt. 


To theſe arguments it was anſwered, on the part of the ori- 
ginal appellants, that the teſtator was really and truly the pro- 
prietor of theſe lands; but he probably did not know that the 
circumſtance of the legal eſtate being outſtanding in truſtees, 
gave him an equitable power of diſpoſing of them by will, with- 
out previouſly procuring any ſurrender of them. It is a point 
of law, of which many people, and even ſome lawyers, may be 
ſuppoſed to be ignorant, His father John ſeemed to have been 
in the ſame ignorance; and he, to inveſt the property of theſe 
copyholds in his eldeſt ſon Sir William, deviſed that his youngeſt 
ſon Thomas ſhould ſurrender them to his eldeſt ſon Sir William 
in fee, and as a remuneration for the compliance with that di- 
reftion, he gave him the Ruperra eſtate, in Glamorganſhire. 
dir William in his will, pretty neatly followed the example which 
bis father had ſet him; and deviſed, that when his youngeſt fon 
Edward ſhould come of age, he ſhould paſs and ſurrender all 
his right title and intereſt in the cuſtomary and copyhold eſ- 
tates in Monmouthſhire, to the uſe of his eldeſt ſon Villiam, his 
heirs and aſſigns for ever. He did not direct, that Edward ſhould 
ſurrender them to William for life, and then to his firſt and other 
ſons ſucceſſively in tail male, with remainder to him, Edward 
lor life, remainder to his firſt and other ſons ſucceſſively in tail 
male, with remainder to all and every the after-born ſons of the 
teſtator; but his direction was, that Edward ſhould paſs and 
ſurrender his right and intereſt in theſe copyhold premiſes, to 
#illiam and his heirs for ever, for an abſolute eſtate of inhe- 
tance, beyond which there could be no ulterior remainder. 
Here was therefore a plain indication from the teſtator, by ex- 
els words, that his ſon William ſhould have theſe lands in full 
Nopriety, and as abſolute owner of them, and this would 
Mount to a deviſe, and tranſmit the fee and inheritance to 
Villiam; and as Edward died in the lifetime of Willam, under 
de, and William after attaining his age never made any will, the 
hole eſtate and intereſt in theſe premiſes muſt neceffarily fall 
} deſcent to his filter, who was his heir at law. 

Vor. VII. Y y But 
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But ſuppoſe that by Edward's dying before he attained 21, 


| truſtees, the teſtator's direction to ſurrender was - incapable of 
taking any effect at all; yet that could give no K nd of right in 


governable by the cuſtom as much as the legal, eguitas ſequitur 


nimous opinion of the Judges, “That Thomas Morgan the 


* ſerye contingent remainders, with remainder to his firlt a 
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and before his becoming capable to make any formal ſurrender 
of theſe premiſes to his brother, even in conjunction with the 


theſe lands to Thomas Morgan or his ſons, who were not ſo 
much as once ſpoken of in the will, with regard to them, If 
the will was not operative enough to give theſe premiſes to 
William the eldeſt fon, it muſt leave them to deſcend accord. 
ing to the due courſe of law, and the teſtator muſt be con. 
ſidered as being dead inteſtate, with reſpect to theſe copyholds; 
and the cuſtom being lex loci, William would have one half of the 
gavelkind land in fee, and Edward would have all the borough 
Engliſh land to himſelf in fee, and alſo the other moiety of the 
gavelkind land; for the equitable eſtate, in point of deſcent, was 


legem. This being ſo, when Edward died, his equitable inte. 
reſt in all his borough Engliſh land, and alſo in his moiety of 
the gavelkind land, muſt neceſſarily devolve upon his brother 
William, as his heir, he being his only brother ; and if there had 
been more, the deſcent among collaterals of borough Engliſh land 
is not to the youngeſt, but to the heir, at common law; and 
when William alſo died without making any will, his heir was 
neceſſarily Mrs. Jones, his ſiſter. Thus there was not the lea 
pretence for introducing Mr. Thomas Morgan the uncle, or any 
of his ſons, into any preſent or future eſtate or intereſt in theſe 
copyholds, but they clearly belonged to Mrs. Jones. 


After hearing counſel on theſe appeals, the following queſtion 
was put to the Judges, dig. Whether Thomas Morgan, tit 
e brother of the teſtator, and Thomas Morgan the younger, and 
« Charles Morgan, or any or either of them, took any and whit 
„ eſtate in the lands in the counties of Monmouth and Gl. 
* morgan, by the reſiduary clauſe in the will?“ -Whereupon, 
the Lord Chief Juſtice of the Common Pleas delivered the un- 


« brother, took an eſtate for life, in the eſtates in Monmout!- 
* re and Glamorganſbire, with remainder to truſtees to preſerie 
« contingent remainders, with a remainder to Thomas Morgit 
the younger, for his life, with remainder to truſtees to pre 


«6 eyer) 
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« eyery other ſon in tail male; with remainder to Charles Mor- 


i gan, as being the ſecond ſon of Thomas Morgan the brother, 
« jn tail male.” It was therefore ORDERED and ADJUDGED, 


1.75 
1 
1774. 
— 


that the original appeal ſhould be diſmiſſed; and ſo much of : 


the decree as was therein complained of, affirmed: And it was 
further ORDERED and ADJUDGED, that the croſs appeal ſhould 
alſo be diſmiſſed ;, and ſo much of the decree as was therein 
complained of, affirmed. 


4 


Tiſeph, Lord Milton. <= © Appellant. 
Moore Edgworth, and others, — Reſpondents. 


2d May, 1774. 


N conſequence of the determination of the former appeal in 

this cauſe®, the appellant: prepared for the trial of the iflue, 
which was to have been tried at the Summer Afizes of 1773, 
held at Clonmell, for the county of Tipperary ; but on the 13th 
of Tuly 1773, a few days before the Aſſizes were to have been 
held, the reſpondents moved the Court, and upon reading the 
affidavits of the reſpondent Damer Edgworth, in ſupport of the 
motion, and of William Lane againſt it, it was ordered that 
the iſſue directed in the cauſe, ſhould be tried in the county 
of the city of Dublin, by a jury of the ſaid county; al- 
though Mr. Baron Power declared himſelf to be of a contrary 
opinion, 


was, that the lands in queſtion lay in the counties of Meath, 
W:f.meath and Kildare; that the appellant had a large eſtate and 
property in the county of Trpperary, and ſeveral incumbrances 
affecting many eſtates there, and by that means had a very 
powerful intereſt and influence in that county, ſo that the re- 
pondents could not expect a fair trial; that on account of the 
liſtance of Clonmell, the ages and infirmities of their witneſſes, 
and the expence of producing them there, the reſpondents were 
unable to ſupport that expence; that the principal gentle- 

| men 
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men at the bar were retained for the appellant ; and that the 
reſpondents were not able to fee counſel who did not go that 
circuit. 


This affidavit was anſwered by the affidavit of the appellant', 
Solicitor, Mr. Lane, who depoſed, that to his knowledge and 
belief, the appellant was not related to, or connected with any 
conſiderable family in the county of Tipperary, and that his 
connections with any family in that county, gave him no 
influence therein; that the appellant had no incumbrancey 
upon or affecting any eſtates in Tipperary, exceeding the amount 
of 3, 200 J. due to him on judgments ; that the reſpondents 
might expect to have, and would have as fair and equal 2 
trial in that county, as in any county in this kingdom ; that 
he had retained only three lawyers as counſel for the appellant, 
upon the trial of the iſſue; and that the reſpondents had the 
choice of thirty more at leaſt, moſt of whom were deemed gen- 
tlemen of ability. 585 


A. Wedder- The appellant apprehending this order to be exceedingly et- 
1 roneous, appealed from it; and on his behalf it was inſiſted, 
that the decree of the 25th of November 1771, having been 
affirmed by the Houſe of Lords, with only an addition, became 
a decree of that Houſe; and conſequently, the Court of Ex- 
chequer had no right afterwards, to make any alteration therein. 
That if the reſpondents had been diſſatisfied with that part of the 
decree which directed the iſſue to be tried at Clonmel! Aſſizes, 
they ought to have appealed from it; and not have reſted till a 
very ſhort time before the iſſue was to have been tried there. 
But if the Court of Exchequer had any authority to vary the 
decree after its having been ſo affirmed, which it was contended 
they had not; yet there was no ſufficient ground or reaſon laid 
before them, for directing the iſſue to be tried in the county of 
the city of Dublin, and by a jury of that county. But it ſurely 
ought to be tried in the county of Tipperary, where the conver- 


ſation happened which was the foundation of its being originally 
directad. 


ODE On the day appointed for hearing this appeal, counſel ap- 
1 peared and were heard for the appellant; but no counſel appear- 
ſub anno1774 ing on behalf of the reſpondents, it was oRDERED and Ap- 


2 JUDGED, 


P. 047- 


p 
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JUDGED, that the order complained of ſhould be reverſed; and FD 
that the iſſue before directed to be tried, ſhould be tried by a jurfx — 
of the county of Tipperary, at the next aſſizes to be held at Clon- 

mell, in and for the ſaid county. 


0 


Elizabeth Darley, Widow, - Appellant”, Cage 13. 
George Vincent Langworthy, - Reſpondent. 


10th June, 1774. 


INC ENT DARLEY being ſeiſed and poſſeſſed of con- 3 Willon's 
ſiderable real, leaſehold, and other perſonal eſtates, made his nds the 
will, dated the 1oth of OFober17 59, and thereby after bequeathing 1 
many pecuniary legacies and annuities, he gave and deviſed all ley. 
his real eſtates, in the counties of Devon and Cornwall, (in caſe 
he ſhould leave no iſſue at his death) to the reſpondent, the ſon 
of his ſiſter Eſſex Langworthy for life, with remainder to his 
firſt and other ſons in tail male; remainder to the next and other 
ſons of his ſaid fiſter Eſex Langworthy in like manner, with 
remainder to his own right heirs. But nevertheleſs, the teſta- 
tor declared his will to be, that his dear wife Elizabeth, the 
appellant, ſhould have, hold, receive and keep the rents and 
profits of his ſaid lands, for her own uſe, during her natural 
life, and that the ſame ſhould be ſubject to the incumbrances that 
he had laid thereon. And reciting, that he was entitled to a 
meſſuage or tenement called Bonds Walls, lying contiguous and 
adjoining to his eſtate called Battens, for the remainder of a 
term of goo years, or ſome ſuch long term; he by his ſaid 
will, ordered and directed his truſtees and executors therein 
named, to grant and aſſign the ſame tenement unto ſome 
perſon or perſons in truſt, if it could or might be done by 
any ways or means_whatſoever, that the ſame might go unto 
and always during the remainder of the ſaid term be enjoyed 
by the owner or poſſeſſor of Battens for the time being, and 
not to be ſeparated therefrom, as long as the ſaid term ſhould 
ſt, And the teſtator gave to his ſaid wife the appellant, the 
ents, iſſues and profits of all his chattel eſtates for ſo many 
years as ſhe ſhould live, if the terms therein ſo long continued, 
Vor VII. 2 2 and 
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2 and fhe-ſhould chooſe to reſide at Battens aforeſaid. And he 
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appellant his widow ; and Theodore Darley his brother and heir 


That the teſtator died without republiſhing his will, or making 


revoked, with reſpect to any deviſe therein made of any of the pre- 
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alſo gave to his wife, and Richard Welſh, all the reft of his goody, 
chattels and perſonal eftate, after payment af his dehts, legacies, 
and funeral expences; and made them executors of his will, ig 
truſt for his ſaid nephew the reſpondent, when he ſhould arrive 
at his age of 21, or be married within that time, and ſhould 
leave a child or children to enjoy the ſame, But it was his 
will, that his wife ſhould have and enjoy, during her life, the uſe 
of all the houſehold goods, plate and furniture at Battens, and 
the ſtock on the premiſes both quick and dead. 


The teſtator died on the 8th of February, 1764, leaving the 
at law. 


The ſaid Thepdpre Darley, in the year 1765, filed his bill in 
the Court of Chancery againſt the appellant, and the reſpondent 
and others; ſtating, that he was the brother and heir at law of 
the teſtator, and alſo ſtating the teſtator's will, and that the 
teſtator had, after making fuch will, vig. in Michaelmas Term 
1763, ſuffered a common recovery of ſęveral parts of the eſtates 
and premiſes thereby deviſed, and by proper deeds and con- 
veyances declared the uſes of ſuch recovery to hipaſelf in fee. 


any other will, leaving the ſaid Theodore Darley his brother and 
heir at law. He therefore infiſted, that as the recovery ws 
ſuffered by the teſtator long after the making of his will, and a 
the teſtator did not republiſh the ſame, or make any other will d 
the ſaid eſtates, after ſuffering ſuch recovery, the will was therevy 


miſes included in the recovery; and that upon the death of tbe 
teſtator, the eſtates compriſed in the recovery deſcended to the 
faid Theodore Darley, as the teſtator's heir at law; and therefore the 
bill prayed, that the poſſeſſion of the teſtator's real eſtates migit 
be delivered up to him; and for an accaunt of the rents and pro- 
fits thereof, from the death of the teſtator ; and alſo an account 
of the rents and profits of the tenement called Bonds Walls, ir 
the teſtator's death; and that the term of years therein might be 
aſſigned to ſome perſon in truſt for Theodore Darley ; and all 
for an account of the timber cut down from the premiſes, ® 


that the poſſeſſion of ſuch of the teſtator's copyhold Seng 
| belonged 
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belonged to Theodore Darley, might be delivered up to him, and 


the rents and profits thereof accounted for. 


The appellant, and the ſeveral other defendants put in their 
.nſwers to this bill, and admitted the ſeveral facts therein ſtated, 


On the 10th of December 1766, the cauſe was heard before 
the Lord Chancellor Camden, when his Lordſhip ordered a caſe 
to be ſtated for the opinion of the Court of Common Pleas, upon 
the following queſtion ; viz. © Whether the deed executed, 
« and the recovery ſuffered by Vincent Darley, was a revœation 


« of the will?“ And on the 7th of July 1767, the judges of 


of that Court certified, that they were of opinion, that the deeds 
executed and reeovery ſuffered by the teſtator Vincent Darley, 


vere a revocation of his will, as to the lands compriſed in the 
recovery. 


In conſequence of this certificate, the cauſe was further heard, 


Yon the 21ſt of Navember 1767; when his Lordſhip was pleaſed 


to declare, that the teſtator having ſuffered a recovery after the 
execution of his will, the ſame was thereby revoked, as to the 


deviſes of tho real eſtates compriſed in the recovery; and that the 


ſaid eſtates were deſcended to the faid Theodore Darley the teſta- 
tor's heir at law. And it was ordered, that an account ſhould 
be taken of the rents and profits thereof, received by the appel- 
ant, or for her uſe; and that what ſhould be found due on 
hat account, ſhould be paid by the appellant to the ſaid Theodore 
Darley, and that poſſeſſion thereof, and of the deeds and writings 


thereto belonging, ſhould be delivered up to him; and his Lord- 


hip declared, that the teſtator having ſo revoked zz toto the diſ- 
ofition of his freehold eſtate ealled Battens, the direction by him 


to convey his leaſehold eſtate called Bonds Walls, for the benefit 


ff thoſe perſons to whom he had deviſed the faid eſtate called 
vattens, was conſequentially revoked alſo, and that the fame fell 
Into the reſidue of his perſonal eſtate. And with reſpect to the 
eſtator's perſonal eſtate, his Lordſhip declared the deviſes by the 

vill to the appellant, of all his chattel eſtate, in caſe ſhe choſe 
o refide at Ba#ters, and the uſe of his houſehold goods, plate and 

urpiture at Batters, and his live and dead ſtock, were become 

onſequentially revoked by the revocation of the deviſe of his 

tate at Battens, and that the ſame fell into the reſidue of his 
| perſonal 
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A. Wedder- 
turn. 

J. Madocks. 
J. Lloyd. 


perſonal eſtate. And the teſtator having deviſed the reſidue of 
his perſonal eſtate to the reſpondent, under certain contin. 
gencies ; his Lordſhip declared, that the teſtator's next of kin 


| ſonal eſtate ; petitioned for a rehearing of the cauſe, as to thoſe 


might be enjoyed by the owner and poſſeſſor of Battens for i 


ah 
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would be entitled to ſuch reſidue, if thoſe contingencies ſhould 
not happen. And it was further ordered, that the Maſter ſhouli 
take an account of the perſonal eſtate of the teſtator, received by 
the appellant, or for her uſe; and that ſhe ſhould ſell the teſtator; 
houſehold goods, linen, plate and furniture, together with the 
ſtock; and that the teſtator's perſonal eſtate ſhould be applied 
in payment of his debts in a courſe of adminiſtration, and then 
of his legacies; and that the reſidue thereof ſhould be paid into 
the Bank, to the credit of the cauſe, ſubject to the contingencie 
in the teſtator's will; and. any of the parties who ſhould be en- 
titled to the clear reſidue of ſuch perſonal eſtate, upon the con- 
tingencies in the will mentioned, ſhould be at liberty to apply 
to the Court touching the ſame. 


The appellant being diſſatisfied with this decree, for having 
declared, that the bequeſt of the uſe of the teſtator's houſe- 
hold goods, plate and furniture at Battens, and his live and 
dead ſtock to the appellant, was conſequentially revoked by the 
revocation of the deviſe of his eſtate at Battens, and that the ſame 
fell into the reſidue of the perſonal eſtate ; and alſo for having 
declared, that the leaſchold eſtate called Bonds Walls, and il 
the other chattel eſtates, fell into the reſidue of the teſtator's per- 


matters. And accordingly, the cauſe was reheard on the 2gti 
of April 1769, when his Lordſhip was pleaſed to affirm the 


former decree. - 


The appellant therefore appealed from both the decrees ; ii. 
fiſting, that as to Bonds Walls, the queſtion was, whether the 
implied revocation of the deviſe of Battens, by the teſtator's t 
covery ſuffered after his will, ſhould operate as a revocation d 
the bequeſt of Bonds Walls. The deviſe of Battens was to the 


wife for life, with ſeveral remainders over; and the teſtator d- 
rected, that Bonds Walls ſhould be aſſigned, ſo that the ſams 


time being, and not be ſeparated therefrom, as long as the tem 
ſhould laſt, The owner and poſſeſſor of Battens, meant th 
perſon who ſhould take Battens under the will, and could hart 
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no other reference; and the wife being the firſt deviſee of Bat- 
tens, the words of the will, as they ſtood, had the ſame effect, as 
if the teſtator had expreſsly bequeathed Bonds Walls to his wife 


for life, together with Battens.: So that Battens and Bonds 


preſs and pied revocations are both founded, or ſuppoſed to 


teſtator may revoke part of the thing deviſed, or part of the eſtate 
or intereſt deviſed, and where part only is revoked, the reſidue 
remains unrevoked. - An entire farm may be deviſed ; the de- 
yiſe as to a part may be revoked, and the reſt remain. If an 


eſtate in fee in poſſeſſion be. deviſed, a leaſe for years made after 


be deviſed, and a mortgage in fee afterwards made, at law it is 
a tevocation in toto, in equity a revocation pro tanto only. And 


ther break in upon the teſtator's original intention, than is ne- 
ceſſary to carry the ſecond intent into execution. In the pre- 


wife for life, as an anited entire gift; he revoked the deviſe of 
Battens, in order that it might deſcend to his heir at law, and 
by that means ſeparated it from Bonds Walls; but not having, 
either by. expreſſian or implication, revoked the bequeſt of Bonds 
Walls, it remained as the teſtator left it. For there was no ne- 
ceſſity that Bonds Walls ſhould follow Battens, to fulfil the teſ- 
tator's intent that Battens ſhould deſcend to his heir at law; 
his intent was fulfilled without affecting the bequeſt of Bonds 
Walls; Battens deſcending as Ay to his heir, as if Bonds 
Halls had never exiſted. | 


It was however objected, that the intention of the teſtator 
was to annex Bonds Walls to and unite it with Battens; that 
the one was to be conſidered as the principal, the other as the 
ecceſfory ; and that the revocation of the deviſe of the one, was 
conſequentially a revocation of both. But this objection ſup- 
poſed, that the teſtator's intent conſiſted of three particulars ; 
namely, that Battens ſhould go to his wife for life; that Bonds 
Walls ſhould alſo go to her for life; and that they ſhould be held 
together zuſeparably, by her and all the remainder men. This 
was certainly the original intent, but he afterwards changed 

Vor. VII. 3A | it, 


Walls were united in one deviſe to the ſame perſon, That ex- 


be founded, in the intent of the teſtator ; the firſt in his declared. 
intent, and the latter in his preſumed intent, and either way a 


the will, is only a revocation pro tanto, at law, If an eſtate in fee 


theſe inſtances ſhew, that the effect of a revocation ſhall no far- 


ſent caſe, the teſtator gave both Battens and Bonds Walls to his 
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it, and revoked the deviſe of Battens, in order that it might de- 
ſcend to his heir at law. He alſo, of neceſſity, revoked that part 
of his intent, that Bonds Walls ſhould be held inſeparably with 
Battens, for by the revocation he diſconnected them for ever. 
But it did not follow, that becauſe he revoked the deviſe of Bat- 
tens, and conſequentially repealed his intention of its union with 
Bonds Walls, that a ſecond conſequence ſhould ariſe ; viz. that 
the bequeſt of Bonds Walls ſhould be revoked, The teſtator had 
only qualified his intention as to Bonds Walls, but not changed 
it. The two branches of his intention were lopped away, but 
the third remained. | 


As to the rents and profits of his chattel eftates, which were 
given to his wife for ſo many years as ſhe ſhould live, if ſhe 
ſhould chooſe to refide at Battens, the argument was ſtronger 
againſt a conſequential revocation ; they being expreſsly given to 
her for life. It was a bequeſt upon a condition, which the teſ- 
taſtor had diſpenſed with, by taking away the poſſibility of per- 
forming it; the condition was revoked conſequentially, but not 
the bequeſt. The teſtator declared, that his wife ſhould have 
and enjoy for her life, the uſe of all the houſehold goods, plate 
and furniture at Battens, and the ſtock on the ſaid premiſes, 
both quick and dead; therefore the ſame queſtion, and the ſame 
argument, applied to theſe as to the chattel eſtates, with this 
further obſervation, that the teſtator did not appear to preſcribe, 
that ſhe ſhould enjoy them at Battens, as a condition annexed 
to the bequeſt, and that ſhe ſhould not enjoy them elſewhere; 
but the more probable ſenſe of the words was, that ſhe ſhould 
have and enjoy the uſe of the furniture at Battens, and the 
ſtock on the premiſes during her life, uſing the words af and on, 
as words of deſcription, and ſo applied to ſhew what Furniture 
and ſtock he meant: Theſe words at and on were proper for the 
ſake of certainty, but if applied to the place where the was ts 
enjoy them, there was ſomething wanting to give the word e, 
ſpeaking of the furniture, &c, a determinate ſignification; and 
therefore, upon either ground, ſhe was entitled to theſe for life 
But by the decree, Bonds Wall, the chattel eſtates, and the 
furniture and ſtock at Battens, were directed to fall into the 
reſidue of the perſonal eſtate, which was to be held in truſt for 
the reſpondent; by which means, the teſtator's widow, wu” 


he intended to make an ample proviſion for during her life, 
| 1. 
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teduced to a ſmall tenement, and a proportion of an annuity of 
col. a year for her ſubſiſtence, by the want of {kill in the per- 
ſon who adviſed a tenant in tail, with the reverſion in fee in 
himſelf, to ſuffer a recovery in order to effectuate his will. It 
was therefore hoped, that the decree would be reverſed, and the 
zppellant reſtored to ſo much as remained of the proviſion in- 
tended for her. 


On the other fide it was ſaid, that the leaſchold eſtate called 
Bonds Walls, was deſcribed in the will as being contiguous and 
adjoining to Battens, the family manſion, and directed to be 
conveyed to, and conſtantly to be enjoyed therewith, and never ſe- 
jarated from it. That the other chattels were given to the ap- 
pellant for life, only on the condition of her refidence at Battens : 
And that-the houſehold goods, plate, and furniture, and the 
live and dead ſtock, the uſe of which was given to the appellant, 
was confined only to that on Batfens, From theſe circum- 
ſtances, it appeared to have been the clear intention of the teſta- 
tor, to make Bonds Walls, and his other chattel eſtates, as well 
as the furniture and ſtock, acceſſory to Barrens, his dwelling 
place, which he was fond of, and fat down with ambitious views 
to perpetuate; as was manifeſt by his diſpoſing of it in ſtrict 
ſettlement, and requiring the reſpondent and his iſſue, and other 
remainder men, to change-their names as a condition of their 
enjoying it. That though in the courſe of ſucceſſion which the 
teſtator had preſcribed, Boxds Walls, as well as the other chat- 
tel eſtates, and the furniture and ſtock, would have gone to the 
zppellant for life, if his will had not been revoked; yet this 
would have been ſo, merely as a conſequence of its being an 
object with him, to make theſe chattel intereſts dependent and 
concomitant with Batteus, to which circumſtances he ſeem- 


ed to have been more attentive, than to any conſideration of 


the perſons to whom they were tranſmitted.; and Bonds Walls 
in particular, was a deſirable accommodation to the poſſeſſor of 
Battens, to and with which it was contiguous and intermixed. 
The deviſe therefore of Battens, the principal, being revoked 
by the recovery, the bequeſt of the chattel intereſts, the acceſ- 
bries muſt fall with it; and there would conſequently have 
deen an inteſtacy as to them, as well as Battens, but for the re- 
liduary bequeſts, under the truſts of which the reſpondent was 
become entitled to them, by having attained his age of 21. 

After 
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ſtopher Harris, and of another meſſuage there, called the Ang! 
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After hearing counſel on this appeal, it was ORDERtD ang 
ADJUDGED, that ſo much of the decrees therein complained of, 
as declared, that the bequeſt of the leaſehold eſtate called Bond 
Walls, and of all the teſtator's chattel eſtate, and the uſe of hi; 
houſehold goods, plate, and furniture at Battens, and his live and 
dead ſtock, became conſequentially revoked by the common re. 
covery ſuffered of Battens; and the directions given by the de- 
cree, purſuant to ſuch declaration; ſhould be reverſed: And it 
was DECLARED, that the appellant was entitled to the beneft 
of the ſaid bequeſts, diſcharged from the condition of living at 
Battens, which the common recovery had put out of her power, 


Tas Pope, — — Appellant. 


n Roots, and G 3 Reſpondents, 


* June 1774. 


JJ TELIAM ROOTS being ſeiſed in "Wy of two meh 
ſuages in High-ftreet, in the town of Maidſtone, in Kent, 
one in the occupation of Milliam Penſal, and the other of Cin. 


Inn; by indenture, dated the 2d of May, 176 5, mortgaged all the 
ſaid three houſes to Mrs. Elizabeth Bailiff, for ſecuring 400. 
and intereſt, and alſo entered into a bond of the ſame date, fo 
further ſecuring the mortgage money; and by indenture, dated 
the zd of the ſame month, he covenanted that he, and Elizabel 
his wife, would levy a fine of all the ſaid premiſes, which ſhould 
enure to the uſe of Mrs. Baz/if, for the term of 1000 yes 
ſubject to the proviſoe for redemption in the mortgage deed, and 
from and after the expiration of the ſaid term, to the uſe d 
ſuch perſon and perſons, and for ſuch eſtate and eſtates, and ful 
ject to ſuch proviſoes and agreements, as he the faid Yuku 
Roots, by any deed or writing, executed in the preſence of tu 
witneſſes, or by his laſt will, executed in the preſence of thre 
witneſſes, ſhould direct and appoint; and for want of ſuch dl 
rection or appointment, to the uſe of himſelf and his heirs; ® 
the fine was ſoon afterwards levied accordingly. 


9 Milli 
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William Ropts being ſeiſed in fee of the equity of redemption 
of theſe three, houſes, and his wife dying, and he not having 
any iſſue, and being 60 years of age and in perfect health, was 
deſirous of increaling his yearly income for his life; and there- 
fore, in the month of July 1770, he propoſed to the appellant, 
that if the appellant would agree to pay him a clear annuity of 
vol. a year, during his life, he would convey to the appellant 


been purchaſed by him ſome time before, for 250/.) free from 
ll incumbrances; and the appellant agreeing to ſuch propoſal, 
an agreement in writing was thereupon entered into, and exe- 
cuted by Roots and the appellant, 4 in the worde n. VIZ. 


« Memorandum. It is agreed upon between Witham Roots, of 
« Maidſtone, in the county of Kent, ſurgeon and apothecary, of 
« the one part, and Thomas Pope of Maidſtone, Gent. of the 
« other part, as follows (that is to ſay,) the ſaid William Roots, 
for the conſideration of one ſhilling of lawful money of Great 
« Britain, to him in hand paid by the ſaid Thomas Pope, at the 
« fpning hereof, the receipt whereof is hereby acknowledged; 
and alſo far and in conſideration of one annuity or yearly 
* rent charge of 70d. of like lawful money of Great Britain, 
in equal portions, to be paid half yearly by the ſaid Thomas 
« Pape, or his heirs, to-the ſaid William Roots, during his life, 
* free and clear of and from all manner of taxes, deductions 
and abatements whatſoever, to be ſecured by a bond to be en- 
© tered into by the ſaid Thomas Pope, to the ſaid William Roots, 

„ia the penal ſum of 10007. for the due payment of the ſaid 

* annuity, and alſo to be charged, by way of collateral ſecurity, 

upon certain meſſuages, lands, and hereditaments, ſituate, lying 
"and being at a certain place called Maginford, in the pariſh of 
* Maidſtone aforeſaid, and now in the tenure and occupation of 


bein lands and hereditaments, lying and being at or near a 


* ſaid county, and now in the tenure and occupation of Simon 
Rau ſe, his aſſigns, or undertenants, being the eſtates of the ſaid 
Tomas Pope, and of the yearly value of 120 J. the ſaid William 
* Roets ſhall and will, on or before the 31ſt day of October now 
* next enſuing, by good and ſufficient conveyances and aſſur- 
* ances, ſach as the counſel of the ſaid Thomas Pope, or his 


lu Vol. VII. 3 B we heirs, 


and his heirs, the two firſt mentioned meſſuages (which had 


* the faid Thomas Pope, his aſſigns, or undertenants, and cer- 


certain place called Vintney, in the pariſh of Bexley, in the 
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ve heirs, than adviſe and think neceſſary, grant, bargain, ſcl, 
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« and convey unto the ſaid Thomas Pope, his heirs and afligns 
«© for ever, or as he or they ſhall direct or appoint, all thoſe 
« two meſſuages or tenements, with the hereditaments to them 
and each of them belonging, fituate and being in High-Preet, 
„in Maidſbone aforeſaid, and now in the ſeveral tenures or oc. 
cupations of William Penſall and Chriſtopher Harris, their af- 
40 ſigus or undertenants, diſcharged by the ſaid Jilliam Roots, 
Or his heirs, of and from all incumbrances whatſoever, ex- 
« cept a leaſe granted to the ſaid Chriftopher Harris, of the mel. 
s ſuage or tenement now in his occupation, of which about 
* nine years are now to come, and alſo except the quit rents 
* to grow due from Michaelmas laſt ; and. it is further agreed 
upon between the ſaid William Roots and Thomas Pope, that 
„ upon the title of the ſaid William Roots to the ſaid meſſuages 
and hereditaments before mentioned, being approved of by 
< the counſel of the ſaid Thomas Pope, or his heirs, and ſuch 
* conveyances and aſſurances as aforeſaid, being duly executed 
<< by the ſaid William Roots, and all incumbrances (if any there 
<< be) paid off and diſcharged by him, the ſaid annuity or yearly 
« rent charge, ſhall commence and begin on and from the 5th 
« of April laſt paſt; and that the ſaid "Thomas Pope and his 
„ heirs ſhall receive and take the rents, iſſues, and profits of the 
4 ſajd premiſes, from the ſaid 5th day of April; and that upon the 
<* ſaid mefſuages and hereditaments being ſo granted and con- 
„ veyed by the ſaid William Roots, to the ſaid Thomas Pope and 
4 his heirs, as aforeſaid, he the ſaid Thomas Pope, or his heirs 
„ ſhall and will enter into ſuch bond, and alſo well and effec- 
„ tually, and as the counſel of the ſaid William Roots hill 
<< adviſe and think proper, duly ſign, ſeal and execute all ſuch 
acts, deeds, matters and things as ſhall be ſo adviſed and 
thought proper, for the charging the ſaid meſſuages, lands and 
<< hereditaments in Maidſtone and Bexley aforeſaid, as and by 
*« of collateral ſecurity for the payment of the ſaid annuity c 
clear yearly rent charge of 70/. a year, in manner before met 
** tioned ; with the uſual covenants, and a power of diſtreſs t 
be contained in ſuch deeds, in caſe of nonpayment there 
of. Witneſs our hands, the 16th day of Fuly 1770. 


„ — — nn (Ka 1 bt * = 


William Roots, in order to enable him to convey the faid ti 


meſſuages to the appellant, free from incumbrances, and to ® 
* 
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10 the ſaid agreement into execution, cauſed a notice in writ- 
ing, dated the 28th of July 1770, to be delivered to Elizabeth 
Bailif, the mortgagee of the three meſſuages, purporting, that he 


intended to pay off her mortgage on or before the 2d of No- 
denber then next; and he alſo gave directions to his attorney 


and the mortgage to Mrs. Bailiſf would have been paid off ac- 
cordingly, and the agreement actually compleated before the 
ziſt of October, if an indiſpoſition which Mrs, Bailif laboured 
under, had not rendered her incapable of joining in the con- 
veyances neceſſary for that purpoſe. 


covered from her illneſs, and only two days after the time men- 
tioned in the agreement, for the compleating the ſame, William 
Roots met with an accident on horſeback, by his horſe's trip- 
ping, and his being thrown forward upon the pummel of the 
ſaddle, which firſt confined him to his bed, and being attended 
by a fever, occaſioned his death on the 12th of the ſame month. 


William Roots, while his wife was living, made his will, dated 
the zoth of January 1766, in which, by virtue and in pur- 
ſaance of the power to him reſerved by the indenture of the 
zd of May 1765, he deviſed all his freehold meſſuages and real 
ellate to the reſpondents Rogers and Whittel, and their heirs, 
upon the truſts aftermentioned ; v2. to the uſe of Elizabeth his 
wife, remainder to all and every his child and children on the 
body of his ſaid wife in tail; remainder to his nephew, the re- 
ſpondent Stephen Forth, ſon of his ſiſter Ann Forth, in tail 
remainder to all and-every of the children, as well daughters as 
ſons, of his late brothers John and Thomas Roots, as tenants in 
common, in fee. And he thereby bequeathed all his perſonal 
eſtate to the reſpondents, Rogers and Whittel, upon the truſts 
therein mentioned, and appointed them his executors. 


Upon the 1 4 William Roots, the reſpondents Rogers and 
Whittel renounced the executorſhip of his will; and adminiſtra- 
tion, with his will annexed, was thereupon granted to the re- 
Pondents Oltver and 5. Mey. | 


The 


to procure him the money neceſſary for that purpoſe, and pro- 
poſed that the ſame ſhould be ſecured upon the Angel Inn, and. 
upon two other meſſuages of his, in Eaſt-lane in Matg/tone ; 


On the ad of November 1770, before Mrs. Bail; had = 
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— The appellant, after the death of William Roots, paid off the 
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be found due to the appellant might be paid to him, he offering 


agreement entered into between Wham Roots and the appellant, 


better annuity for his life, than the appellant agreed to p 
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money due on Mrs. Bailiſf's mortgage, and an aſſignment thereof 
was made to the refpondent Pope, in truſt for the appellant. 


In November 1771, the appellant filed his bill in the Court of 
Chancery, againft the reſpondent Thomas Roots, the heir at lay 
of William Roots, and alſo one of his coheirs, according to thy 
cuſtom of gave/king, and againſt the reſpondents Jabs Roofs and 
George Roots, the other coheirs in gaveihind, and againſt the 
other proper parties; praying, that an account might. be taken of 
what was due to the appellant, for principal and intereſt upon 
the mortgage ſo aſſigned to him; and that the reſpondents 
Oliver and Siſley, might either admit affets of William Roots (uf. 
ficient to diſcharge the ſame, or might account for his perſonal 
eſtate, and that thereout the principal and intereſt which ſhould 


to pay or allow thereout the half yearly payment of the annuity 
of 70ol. which became due on the 5th of October preceding the 
death of Milllam Roots; or if ſuch perſonal eſtate ſhould be in- 
ſufficient to diſcharge the ſame, then that ſuch deficiency might 
be raiſed out of the real affets of Milliam Roots, by ſale of a com- 
petent part thereof, and that all proper parties might be decreed 
to convey the two meſſuages mentioned in the agreeement, to the 
appellant and his heirs; and that the reſpondent Pope might 
be decreed, upon the payment of the principal money and interel 
upon the mortgage, to aſſign the refidue of the martgage tern, 
as to the ſaid two meſſuages, in truſt for the appellant and his 
heirs, to attend the inheritance of the ſame premiſes, and as to 
the reſidue of the mortgaged premiſes compriſed in the ſame term, 
in ſuch manner as the Court ſhould think proper to direct. 


The reſpondents, by their anſwer to this bill, inſiſted, that the 


ought not to be carried into execution, for that it was highly 
reaſonable to preſume, that the parties had altered their ſenti- 
ments relating thereto, inaſmuch as the ſame was not com- 
pleated in the lifetime of William Roots; and that the agreement 
was unfair and unreaſonable, for that if William Roots had ſoll 
the inheritance of the two mefluages, he might haye got 8 50! 
for the ſame, with which ſum he might haye purchaſed a much 


3 they 
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they ſaid, that William Roots did not die ſeiſed of any real eſtate, 
except the three meſſuages included in the mortgage, and two other 
tenements in Eaſt Lane in Maidſtone, and that his perſonal eſtate 
was not ſufficient to diſcharge the mortgage, and his other debts. 


The cauſe being at iſſue, the appellant proved the agreement 
between William Roots and him, the conveyance by which the 
two houſes were purchaſed by William Roots for 2501; the no- 
tice given to Mrs. Bailiſ that he ſhould pay in her mortgage 


money, and his directions to his attorney to apply to Mrs. Bai- 


liff, for the writings of the mortgaged eſtate, in order to draw a 
conveyance to the appellant of the two houſes, and that the 
title deeds were delivered by Mrs. Bailif accordingly; but that 
the buſineſs was poſtponed on account of her indiſpoſition, and 
upon no other account whatſoever, ſhe having been ſeveral times 
applied to, and always found in a very weak ſtate both in body 
and mind ; it was alſo proved on the part of the appellant, that 
William Roots's death was occaſioned by the accident which 
happened to him, he being before in good health. 


On the part of the reſpondents there were not any witneſſes 
examined to prove, that Villiam Roots laid out any money upon 
the two houſes contained in the agreement, after his purchaſe 
thereof for 2 50 l. but two witneſſes examined on their part de- 
poſed, that the two meſſuages were, as they believed, worth to be 
ſold 806 7. 8s. they computing the value thereof at 24 years 
purchaſe, upon the groſs rents of 16 guineas each, at which the 
ſame were let; and the reſpondents proved, that Milliam Roots 
attained the age of 60, in or about the month of Auguſt preced- 
ing the agreement; and two witneſſes examined on their part 
depoſed, that an annuity of 701. for the life of a perſon aged 61, 
ought to be purchaſed for 589 J. 8s. allowing the purchaſor in- 
tereſt at 47, per cent. the witneſſes making ſuch their calculation 
agreeeable to the principles of Dr. Halley, adopted by De Moivre 


and Simpſon. But no proof was made on the part of the reſpon- 


cents, that Villiam Roots and the appellant had ever altered 
their intentions in relation to the agreement ; on the contrary, 
It was proved by the appellant, that William Roots, ſome time 
after the execution thereof, told the tenant of one of the 
houſes, that he was to pay his rent for the future to the ap- 
pellant, | | 

You VIII. 30C On 


A. Wedder- 


burn. 


C. Robinſon. 


the reſpondent Pope, his truſtee, for principal and intereſt on 


gage; and that upon the reſpondents, or any or either of them, 


to the ſaid reſpondents, or ſuch of them as ſhould redeem the 


by the parties for the execution of it; and in this caſe, the 


was to receive the rents and profits from the iſt of April preced- 


as would have entitled Roots himſelf to impeach it. If inſtead 
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On the 22d of May 1773, the cauſe was heard before the Lord 
Chancellor Bathurſt, when his Lordſhip was pleaſed to order, 
that the appellant's bill, ſo far as it ſought a ſpecific performance 
of the agreement, dated the 16th of July 1770, ſhould ſtand 
diſmiſſed without coſts; and that it ſhould be referred to the 
Maſter, to take an account of what was due to the appellant and 


the aſſignment of the mortgage, and to tax the appellant and 
the reſpondent Pope their coſts, ſo far as related to ſuch mort- 


paying to the appellant, what ſhould be reported due to him 
for principal, intereſt and coſts, and to the reſpondent Pope, 
what ſhould be taxed for his coſts, within fix months after the 
Maſter ſhould make his report, at ſuch time and place as the 
Maſter ſhould appoint, the appellant and reſpondent Pope 
ſhould reconvey the mortgaged premiſes, free and clear of all 
incumbrances done by them, or either of them, or thoſe under 
whom they claimed; and ſhould deliver upon oath all deeds, 
papers and writings, in their cuſtody or power relating thereto, 


appellant as aforeſaid, or to whom he or they ſhould appoint. 


But in default of ſuch payment, they were to ſtand fore- 
cloſed. 


From ſo much of this decree as diſmiſſed the appellant's bill, 
as to the ſyccific performance of the agreement, he appealed ; 
inſiſting, that in a Court of Equity, every compleat agreement 
is conſidered as if it were actually performed at the time fixed 


agreement was to all intents and purpoſes compleat. The equi- 
table title veſted in the appellant, upon the execution of it; he 


ing; the payment of the annuity commenced at the ſame time; 
in ſhort, nothing remained to be done, but the conveyance cf 
the legal eſtate, which was prevented by mere accident: And 
the time for doing it having elapſed before the death of Roots, 
the relief prayed againſt his repreſentatives was merely of courle, 
unleſs ſuch a fraud could have been imputed to the agreement, 


of Roots, the appellant had died, Roots would clearly have been 
entitled to a decree againſt the deviſee or heir of the appellant, 


for 
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for a performance of the agreement; and it was difficult to con- 
ive, that a contract ſhould be binding upon the repreſentatives 
fone of the parties, and not equally binding upon the repre- 
Cntatives of the other. If the validity of a contract about any 
certain intereſt, was to be decided by the event, no ſuch con- 
at, however fair between the parties, or with whatever deli- 
tration it was conducted, could ever be ſecure ; and there was 
o reaſon for deciding ſo in the caſe of an annuity, which would 
ot hold with equal or greater force, in the caſe of any other 
jargain in the moſt ordinary articles of commerce, where the 
dvantage on one fide might be very great by the ſudden altera- 
jon of price. That the defence originally attempted by the 
leadings in this cauſe was, that the parties had varied from 
eir former agreement, and therefore delayed the execution of 


rom whence it appeared, that it was entirely owing to Mrs. 
ailif's bad health, that the compleating of the conveyances 
ras delayed; and that Mr. Roots himſelf had given notice to 
he tenants of the premiſes, to pay their future rents to Mr. 
e. There was no pretence that the agreement was not fairly 
btained, or that it was unreaſonable. The houſes were pur- 
haſed by Roots about ten years before, for 250 /. and it did not 
ppear, that he had been at any expence in improving them: 
But ſuppoſing the houſes to have been of double the value 
hey were purchaſed at, yet according to the calculations of 
he value of the annuity at the time it was agreed for, it greatly 
xceeded the value of the houſes. | 


On the other fide it was contended, that William Roofs being 
lead before the agreement had been in any manner carried into 
xccution, the whole of it could not now be performed; for 
tat part of it by which an annuity of 70/7. a year was to be 
cured for the life of William Roots, was become void and to- 
ally at an end by his death, which happened before the com- 
encement of the ſuit. No ſteps appeared to have been taken 


the appellant for carrying this agreement into execution, un- 
ll after the death of Roots, when it became certain, that he 


ould have no benefit from the annuity agreed to be ſecured 
or his life; and that the reſpondents could pay no greater con- 
deration for an eſtate, proved to be worth above 800. than 351. 
he amount of one half year's annuity; which, if the agreement 


had 


he deeds at the day: But this was contradicted by the evidence; 


E. Thurlow. 
J. Dunning. 
R. Bicknell. 
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— had been compleatly carried into execution in Roots's lifetime, 
War would have been payable on the 5th of October preceding hi 
death, but which the appellant never offered to pay. Courts g 

Equity do not decree all agreements that are fairly entered int 

to be ſpecifically carried into execution, but conſider the ſever 
circumſtances of the caſe; and where the ſpecific -performane 

of an agreement would be attended with great hardſhip to cithe 

party, the Court will not decree it. In the preſent caſe it yy 
manifeſt, that the carrying this agreement into ſpecific execy. 

tion, would be a great hardſhip on the perſons claiming ys. 

der William Roots; and particularly, as it appeared that his eſtate 

excluſive of the premiſes in queſtion, was ſcarcely ſufficient { 

the payment of his debts. Beſides, it was in proof, that the agree. 

ment, at the time of making it, was a very hard bargain ; for th 

eſtate was worth upwards of 8oc/. and the annuity might have bett 

bought for leſs than 590 J. and that an annuity of gg J. inſtead df 

70l. for the life of Roots, ſuppoſing him to have been in ful 

health, would have been no more than 2 conſiders 

tion for the purchaſe of the eſtate in queſtion. It was therefor 

noped, that the decree would be affirmed, _ the appeal dil 


milled. 


Dre . Accordingly, after. hearing Counſel on this appeal, it un 
| — xg ORDERED and ADJUDGED, that the ſame ſhould be diflmiſkd 


ſ«banm1774- and the decree therein complained of, affirmed. 
p. 1019, 


FX 


Caſe 17. Between Gregore Cojamaul, and Johannes | appelln 
Padre Refael, "* — IA = 
Harry Herelſt, 1 6 4 Reſpondent 


21ſt June, 1774. 


E appellant Gregore Cojamaul an Armenian, and 2 
1 tive of Ipaban i in Perſia, reſided for many years in Ir 
doſlan, particularly in the province of Oud, within that f 
of the dominions of Sas al Dowlah, governed by the Raj 
? Bulwantf" 
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Bukoantſing, and was extenſively engaged in trade, both upon FR 
his own account and by commiſſion, While he was ſo refident in! 
Oud, and countenanced by the Rajah, as many others of his 

nation were, a party of armed Seapoys, in the Rajah's ſervice, 
commanded by one of his officers, ſeized him on the 14th of 

March 1768, at Barab in the province abovementioned, and 
confined him in a fort ; which he believed to have been done by 

authority from the reſpondent, as an order was ſhewn to him at 

the time of his ſeizure and impriſonment, to the following pur- 

port, It is the order of the Governor of Calcutta, to ſeize and im- | 
priſon Cogee Gregore, meaning the appellant, without ſpecify- 
ing any crime, or other cauſe of his abrupt impriſonment. 
Having been kept cloſe priſoner for ſeveral days, he was carried to 
Chowſat, where he received letters of approbation and condo- 
ience from the Rajah and his Miniſter, and from thence was 
conducted under a ſtrong guard of armed ſoldiers to Patna, and 
delivered to SHitabroy, the then collector of the Company's reve- 
nues, and guarded during his confinement there by a body of the 
troops entertained by the Company, in the territories aſſumed 
by them under the name of Dewannee. Under the ſame cir- | 
cumſtances of confinement and ignominy, he was carried to | | 
Muxadavad, and there guarded ' and confined by troops under 
the command of Major Fiſcber, until the 2 3d of May 1768, at 

which time having travelled 600 miles, and ſuſtained the moſt 

cruel and ignominious treatment, he was ſet at liberty, without 

having been accuſed or convicted of any crime, or even in- 

formed of the cauſe of ſuch ſeverities. By this ſudden ſeizure, he 

was ſtripped of the whole or greateſt part of his property, not 

having had time allowed to furniſh himſelf with common ne- 

ceſſaries; and during the time of his confinement, he was 

flicted with dangerous diſeaſes. | 


(5. 


The appellant Cojamaul, was at this time deeply intereſted in 
rade, concerned in extenſive contracts, had very great debts out- 
landing, and had exceedingly beneficial licences of trade in the ar- 
cles of ſaltpetre and opium, each of theſe advantages worth 
wveral thouſand pounds. All theſe were loſt to him by the re- 
ſpondent's conduct; moſt of his papers and books neceſſarily 
eliroyed or loſt, by his ſudden ſeizure; and his misfortunes ren- 
fred irreparable, by an edict publiſhed at Calcutta, threatening 
ih impriſonment, corporal puniſhment and confiſcation, the 
Vol. VII. 3D appellant, 
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appellant, or any in his behalf, who ſhould go into the country 


to take care of his effects; and alſo prohibiting all Armenian 
from going to the territories of the princes abovementioned, 


By this treatment, and the expences of ſeeking redreſs, the ap. 
pellant was a loſer of 15, ooo. and upwards ; for recovery df 
which, he, in July 1770, cauſed an action of aſſault and impriſon- 
ment to be brought in the Court of Common Pleas, againſt the 
reſpondent, and one Richard Smith, and declared therein, laying 
his damages at 20,000 /. ; 


To this declaration the reſpondent pleaded not guilty gene. 
rally, and delivered his plea on the 26th of Auguſt 1771; in 
Micbaelmas 1772, iſſue was joined between the parties, and no- 
tice of trial was given to the reſpondent's attorney, on the 28th 
of May 1773, for the ſittings after the then next Trinity Term, 
at Guildhall, London. | 


But after every neceſſary ſtep preparatory to the trial was thu 
compleated, the reſpondent filed his bill in the Court of Er- 
chequer, praying, amongſt other things, that a commiſſion 
might iſſue for the examination of his witneſſes in the Eoft In- 
dies, and in the mean time, that the appellant might be reſtrain- 
ed from procceding at law, until ſuch time as the commiſſion 
might be executed and returned. For this purpoſe the bill 
charged, that by an act of Parliament of the gth and 1oth d 
William III. intitled, ** An act for raiſing a ſum not exceeding 
* two millions, upon a fund for payment of annuities after the 
rate of 8 per cent. per annum, and for ſettling the trade to the 
« Eaſt Indies, his Majeſty was authoriſed and impowered, by kt: 
ters patent, under the Great Seal of England, to incorporate il 
ſuch perſons, and corporations, who ſhould ſubſcribe toward 
raiſing the money directed to be raiſed in and by the faid 20, 
and who thould deſire the ſame, by ſuch proper names as his 
Majeſty ſhould think fit, to be one company, with power to 
manage and carry on their trade to the Eaſ Indies, and other tht 
limits in the act mentioned, by a joint ſtock, and to have perpetual 
ſucceſſion and a common ſeal, with all powers to grant and take, 


| ſue and be ſued, and to chooſe their own managers, directors and 


officers from time to time, and ſuch other proviſions and clauſes 


as ſhould be neceſſary or requiſite for the carrying on of 1 
| | trade 
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trade as ſhould be reaſonable for his Majeſty to grant; and that 


| it ſhould be lawful for his Majeſty, by his charter of incorpora- 


tion, to impower fach company and their ſucceſſors, to make 
reaſonable laws, conſtitutions, orders and ordinances from time 
to time, for the good government of the ſaid trade to the Eaff 
Indies, and other parts in the act mentioned, and of the traders, 
agents, officers and others concerned in the ſame, and to inflict 
reaſonable penalties and puniſhments, mulcts, fines and amercia- 
ments for any breach thereof, and to levy ſuch mulcts, &c. to 
the uſe of the Company. And it was further enacted, that ſuch 
perſons and corporations as ſhould in purſuance of that act have 
a right or power to trade to the Eaſt Indies, &c. from and after 
the 29th of September 1689, ſhould uſe and enjoy the whole and 
ſole trade and traffic, and the only liberty, uſe and privilege of 
uading to and from the Eaſ Indies, in the countries and ports of 
Aja and Africa, and to and from all the iflands, ports, havens, 
cities, towns and places of Afa, Africa and America, and any of 


them, beyond the Cape of Bona Eſperanza, to the Streights of 


Magellan, and that the ſaid Eaft Indies, &c. ſhould not, after the 
29th of September 1689, be viſited, &c. by any other of his Ma- 


jeſty's ſubjects, during ſuch time as the benefit of trade thereby 


giren ſhould continue. 


The bill then ſtated, that King William III. by letters patent, 


dated the 5th of September 1689, under the powers contained in 
the abovementioned act of Parliament, conſtituted the ſubſcribers 


and others therein named, one body politic and corporate, by 


the name of The Engliſh Company trading to the Eaft Indies, with 
the uſual privileges of a corporate body. That theſe letters pa- 
tent enabled them to chooſe 24 directors, and enabled the mem- 
ders to meet for the purpoſe of making bye-laws and ordinances, 
and alſo granted to the Company the whole and entire liberty of 
trading and trafficking to and from the Eaft Indies, and places in 
the at mentioned, and the rule and government of all ſuch 
ports, fatories and plantations, as ſhould be at any time there- 
after ſettled by or under the Engli/b Company in the Eaſt Indies, 
ot other parts abovementioned; and that they ſhould name and 
appoint governors and officers for their factories and plantations, 
and remove and diſplace them at their will and pleafure, and 
that ſuch governors and officers might raiſe ſuch military forces, 
% ſhould be neceſſary for the defence of their forts and planta- 


tions. 


195 


— — 
1774. 
— — 


- — —— ow” — — ooo none 
- —” 5 2 co 


—— 7 "200 — _ 


Marriot, &c. the other members of their council; appointing 


Caſes in Parliament, 
tions. That the want of ſufficient powers in the Company, oy, 
occaſion to an act of 17th George II. which enacted, that not- 
withſtanding the redemption of the annuities or yearly funds 
therein mentioned, the united Company of Merchants trading 
to the Eaft Indies, ſhould continue to have, uſe and enjoy the 
whole excluſive traffic, and the only privilege of trading into 
and from the Eaſt Indies, and other places mentioned in the aq 
of gth and roth William III. and the ſaid letters patent confirm. 
ed to them all other privileges and powers therein mentioned, 
declaring, that the ſame ſhould continue to be held and enjoyed, 
and be practiſed and put in execution by the Company and thei; 
ſucceſſors, for the better and more effectual ſecuring to them 
and their ſucceſſors, the whole, ſole and excluſive trade to the 
Eaſt Indies, and parts aforeſaid, and for preventing all other his 
Majeſty's ſubjects from trading thither, and for ſecuring their 
poſſeſſions and governing their affairs, as fully and effectually a 
if the ſame privileges, powers, remedies, Cc. were ſeverally 
repeated and re- enacted in the body of that act. 


The bill then charged, that the Eaft India Company, under 
the powers thus veſted in them, on the 31ſt of May 1764, con- 
ſtituted Lord Jive governor of their affairs in the Bay of Bengal, 
and governor and commander in chief of Fort William, and its 
dependencies, to execute all powers and authorities thereunto 
belonging, ſubject to orders from the Court of Directors; and 
alſo conſtituted William Brightwell Sumner, to be ſecond of their 
council of Fort William, Brigadier General Carnac, William Elli, 
Charles Stafford Pleydell, William Billers, Fobn Cartier, Marre 
Haſtings, John Johnſtone, Francis Sykes, William Hay, Rando(þpb 


them to govern the Company's affairs according to the powers df 
the Company, and under ſuch inſtructions as they ſhould from 
time to time receive. That the critical ſituation of the Company's 
affairs in 1764, making it neceſſary to appoint a ſelect committee, 
the Court of Directors, by their general letter, dated the ſt of 
June 1764, appointed the faid committee, conſiſting of Lord 
Clive, Mr. Sumner, General Carnac, the reſpondent, and Fras— 
cis Sykes, to whom they gave the ſole power of final determini- 
tion, with liberty to conſult the council at large. And by let- 
ter, dated the 17th of May 1766, the Court of Directors cont! 


nued the ſelect committee, with power to fill up the occaſional 
| I | VACANCIES 
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vacancies from among the council, to correct abuſes, to ſuſpend 
offenders in their ſervice, and directed that all other perſons not 
under covenants, who ſhould offend, might be ſent home; and 
by orders, dated the 24th of December 1765, the Court of Di- 
rectors wrote to the following effect: We think it neceſſary to 
« eſtablith, that all trade to be carried on within the provinces 
« where factories are eſtabliſhed, ſhall be carried on by our ſer- 
« yants at ſuch faQories and their agents only, who ſhall tranſ- 
act the buſineſs of our other ſervants, on receiving the eſtabliſh- 
« ed commiſſion ; and on any refuſal to accept ſuch commiſſion, 
« or any tendency to monopolize, the ſervants of Calcutta and 
« other parts, are at liberty to ſend their own black gomaſtahs, 


% who are nevertheleſs to be accountable for their conduct to 


« the Company's ſervants, within whoſe juriſdiction they reſide ; 
« all juriſdictions not comprehended within the juriſdiction of 
i ſuch ſubordinate, ſhall be conſidered as within the juriſdiction 
of the board of Calcutta.” That in conſequence of theſe in- 
ſtructions from the Court of Directors, the governor and council 
from time to time iſſued orders for recalling all Engh/h, Portu- 
gueſe and Armenian agents, and European ſtragglers; and parti- 
cularly by an order, dated the 2oth of May 1766, public adver- 


tiſements were made for the return of the abovementioned go- 


maſtahs, or agents employed in different parts of the country, to 
the preſidency, by the iſt of Auguſt then next, requiring their 
conſtituents to give them notice of theſe orders. That ſeveral 
of ſuch gomaſtahs ſtill remained and traded in the country, in 
breach of theſe advertiſements and orders. That in January 
1767, the reſpondent ſucceeded to the government, and was con- 
rmed in it by a letter from the directors; and that Richard Smith 

became third in the council and ſelect committee, and commander 
in chief of the army. That he acted in conformity to the acts of 
Parliament, charters and orders above recited, but that the ap- 
pellant brought the action abovementioned againſt him, without 
any juſt cauſe or foundation ; ſtating in his declaration the facts 
mentioned in the beginning of this caſe, whereas the reſpondent 
charged the contrary to be true; and that in November 1766, 
and down to March 1768, as well as before that period, the ap- 
pellant was employed as agent for one William Bolts of Cal- 
cuta, who had quitted the ſervice prior to November 1766, and 
had no longer any right to trade within the limits deſcribed in 
the charter, for himſelf; or to or for other ſervants of the Com pany 
Vor.. VII. 3 E within 
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within the territories of the Rajah Bulwanſ hing, or Nabob Sijas 
Dowlab ; that he never was poſſeſſed of large property in the 


Eaſt Indies, or elſewhere, or if he was, that he had recovered the 


ſame, The reſpondent maintained, that if the appellant was 
ſeized and confined as abovementioned, it was by the authority of 


the Rajah or Nabob, and that he acted no otherwiſe therein than 


as a ſervant of the Company, who were at amity with the Naboh 


or Rajah, and under the authority of the acts, charters and or. 
ders abovementioned, and not through any malice : That the 


truth of theſe ſeveral charges would appear, and could be proved, 
by the teſtimony of ſeveral perſons living in the Haft Indies, 
and by ſeveral authentic records, documents, orders, letters and 
papers, alſo in the Eaſt Indies; and that he could not make: 


full and compleat defence on the trial of the action, without 


having the benefit of ſuch evidence and teſtimony, or a diſcovery 
and admiſſion of the facts abovementioned. And the bill fur- 
ther charged, that the action was brought at the expence of 
William Bolts, and upon his inſtruction and warrant given to the 
attorney ; and then the bill ſtated the names of the ſeveral wit- 
neſſes material to the reſpondent's defence, and for whoſe exa- 
mination he prayed a commiſſion. 


To this bill the appellant Cojamaul put in his anſwer, in which 
he denied, that the action was brought or proſecuted at the riſk 
or expence of William Bolts, or that he had undertaken to pay 
the coits, but that they would be paid by himſelf, He admit- 
ted, that before 1766, and till March 1768, he was employed in 
commiſſions from William Bolts, within the territories of the 
Rajah and Nabob; and that previous to 1766, Bo/ts had been in 
the Company's ſervice, and had then quitted it, but did not 
know whether he had any right to trade within the limits of the 
Company's charter, but underſtood that Bolts had ſuch right, 
knowing that the Rajah had granted his licences for that pur- 
poſe: The appellant infiſted, that whether Balis had ſuch right 
or not, he had a right to act as agent for him there by commil- 
Gon, as well as any other Indian merchant, conforming to the 
laws of the country where ſuch trade is carried on. He denied 
any knowledge of the extortion of Engliſh agents in the countries 
of the provinces abovementioned, or whether ſuch reſolutions 
or orders as charged in the bill, were made, being an entire 
ſtranger thereto, or that he was agent for any Eng/:/hman in the 

dominion 


Caſes in Parliament. 


jominion of the Nabob or Rajah, except for one Francis Hare, 
Iin the council of Patna, He alſo denied that he was ſeized or 
confined by order of the Rajah, Nabob, or any other country 
power within their juriſdiction, for ſuch reaſon as in the bill 
nentioned ; for that he was at that time actually employed by the 
Rajah in making ſaltpetre for him. He denied that he had any 
notice or admonition, except that about three days before his 
impriſonment, he was informed by Francis Hare abovemen- 
joned, that he had received a letter from Governor Verelſt, un- 
let pain of being diſmiſſed from the Company's ſervice, to cauſe 
im to be ſeized and impriſoned, and ſent priſoner down to Muxa- 
avad, in direct violation of the known laws and uſage of thoſe 
erritories. He admitted, that the reſpondent was a ſervant of 
he company, then at amity with the Nabob and Rajah ; but 
lenied that what was done to him was done in that capacity, or 
nder the ſanction of the acts, charters and orders ſtated in the 
ill, but from ſelf intereſt, and malice to Villiam Bolts; and de- 
Pied that the charges in the bill could be proved by the teſti- 
nony of ſeveral or any perſons in the Eaft Indies, or by any au- 
bentie records, documents or papers, or that there were ſeveral 
Ir any material witneſſes in the Eaſt Indies, who could prove the 
ruth of moſt or any of the matters of fact ſtated in the bill, or 
hat the reſpondent might not make a compleat defence without 
he benefit of ſuch evidence. | 


The appellant Fohannes Padre Rafael, likewiſe brought an 
tion at law againſt the reſpondent for aſſault and impriſonment, 
rounded on the ſame circumſtances; and the reſpondent filed a 


milar bill in the Court of Exchequer againſt him, to which he 
ut in an anſwer. 


On the gth of Fly 1773, the reſpondent moved the Court of 
Xchequer, in each of the ſuits brought by him againſt the ap- 
lants reſpectively, praying, that injunctions might forthwith 
de under the ſeal of the Court in each of the cauſes, to ſtay 
* proceedings in the actions until the hearing of the cauſes, 
pon the merits confeſſed by the appellants in their anſwers : 
dereupon, after hearing counſel on both ſides, and reading the 
ipedtive appellants anſwers, it was ordered by the Court, that 
/ttions ſhould forthwith iſſue as prayed. And on the 13th 

hy of 
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— of the ſame month, the reſpondent obtained an order for a con. 
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LI. Kenyon. 


A. Macdonald on behalf of the appellants it was ſaid, that they had for may 


Willem Bolts, whilſt he was in their ſervice, and after he hi 
quitted it unknown to them. In the midſt of theſe complicated 


ſet forth, before the appellants were prevented from proſecdl 
ing the only remedy which their injuries would admit of j 
ſhould any of their witneſſes, whom the reſpondent had ſuffen 
them to bring from India, and keep in readineſs, die; (hob 
they themſelves die; or ſhould any one of many probable erell 
happen, before the execution and return of the commilio 
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miſſion to examine his witneſſes in the Eaſt Indies. 
From both theſe orders the preſent appeal was brought; 


years exerciſed the profeſſion of merchants, in thoſe parts of 
Hindoſtan where Armentans are principally encouraged; were ſe. 
tled in the province of Oud, a territory independent of the g. 
India Company; and were engaged in extenſive and lucrztin 
undertakings on their own account. That the appellant Cojanuy 
was employed in the manufacture of ſaltpetre for the Rajah d 
Bulwantſing, in whoſe ſeigniory he reſided ; that the appellay 
Rafael was engaged in the ſervice of the Nabob Sujͤab al Doulab, i 
whoſe territory he reſided, and that both of them were very deey- 
ly concerned in executing commiſſions for Indian merchants, and 
alſo for Mr. Hare, a ſervant of the Company at Patna, and fx 


affairs, they were ruined in their buſineſs, and (what is ſtill mor 
ſeverely felt by gentlemen of their conſideration in the merca- 
tile profeſſion in that part of the world) were ruined in thei 
reputation, by the ignominious and cruel treatment which tie 
had received, by order of the reſpondent. That no red 
could be had for ſuch outrages in India, which had induced then 
to ſeek it in this country; at this diſtance from their natir 
ſoil; and under all the diſadvantages, which ſtrangers to tit 
Engliſh laws, cuſtoms and manners, muſt be ſubje& to. Th 
redreſs they had ſought in different ways, for a long ſpace 


time, had hitherto been diſappointed in every attempt, and nf. 
be for ever diſappointed unleſs they ſhould ſucceed in their p th 
ſent application, That the matters ſtated by the reſponder .. 
in his bill, to ſhew the neceſſity of injunctions, and commiſſoſ te. 
to examine witneſſes in India, were evidently calculated for "R 
lay. That in caſes circumſtanced as the preſent, it was g be 
ſumed, that the cleareſt and moſt ſatisfactory ground (hould WM. . 


{rol 
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from that very diſtant country; they might be for ever pre- 
cluded from obtaining any redreſs. Every accident which could * 
happen, muſt turn out in favour of the reſpondent, and againſt 
the intereſt of the appellants; and this was a concluſive reaſon 
for the Court's refuſing any application, which would place the 
parties in ſo unequal a ſituation. And as the reſpondent had 
not ſupported the facts aſſerted in his bill by any affidavit, he 
had left them entitled to no greater degree of credit than bare 
alſertions, which in the preſent inſtance, could not outweigh 
the preſſing exigencies of the appellants caſe. That among the 
witneſſes named by the reſpondent, as neceſſary. for his. defence, 
and proper to be examined under the commiſſions, ſome. were in- 
dependent ſovereign-Princes in India, or out of the reach of. the 
proceſs of the Court of Exchequer ; others were in England at 
the time of filing the bills; and if the reſt of the witneſſes 
therein named, were eſſentially neceſſary towards the reſpon- 
dent's defence at law, it muſt have occurred to him ſooner than 
at the diſtance of three years from the delivery of the declara- 
tions, to make that objection to the appellants proceeding in 
their actions. If therefore the ſuggeſtion of the neceſſity of 
theſe. witneſſes ſo late in the day, ſhould be held a ſufficient 
ground for ſuſpending the proceedings of the appellants; it was 
evident, that from the great length of time reꝗuiſite for execut- 
ing the commiſſions, the many obſtacles, whether real or ficti- 
tious, which might be thrown in the way of it in- Iudia, and the 
variety of accidents which might happen in the mean time; the 
appellants muſt deſpair of obtaining any remedy for the grievous 
injuries which they had ſuſtained in their fortune and reputa- 
tion; and with the reaſons for which, the reſpondent, though 
frequently called upon, had never yet thought proper to acquaint 
them.—The facts which the appellants had ſtated in their decla- 
rations, it would be incumbent on them to prove by politive 
teſtimony. To theſe declarations, the reſpondent had pleaded 
not guilty, generally. The ſeveral facts charged in his bills, not 
being alledged /pecially by way of plea, muſt therefore be unne- 
ceſſary to be proved at the trial; and as they all amounted to 
do more than this, that the reſpondent acted under miſtaken 
ideas of his official authority, and not through malice to the 
*ppellants ; the only effect they could have, would be in mi- 
gation of damages, ſhould the appellants be able to eſtabliſh 
{their caſes. And this juſtificatian, the reſpondent could never 
Vol. VII. 3 have 
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have a better opportunity of proving than the preſent ; as mof 
of thoſe who were in the council at the time of this tranſac. 
tion, were now in England; and every written document, ſuch 
as the minutes of the council, Sc. were now in the India 
Houſe ; from whence every circumſtance of mitigation might be 
collected, which the reſpondent's caſe could poſſibly require. 
The appellants therefore hoped, that it would not be preſumeq, 
that the powers of the Court of law were inſufficient to grant 
all proper relief to the parties; and that the injunctions would 
be diſcharged, as the facts on which the motions for them were 
founded, were not ſupported by affidavit, which is uſually ex. 
peed in caſes, where delay would be of much leſs fatal con- 
ſequence than the preſent. 


On behalf of the reſpondent it was contended, that it wa 
not conſiſtent with the rules of juſtice and equity, that any 
perſon ſhould be forced on to a trial at law, without having the 
benefit of every material evidence in his favour ; and as there 
is no method at law of procuring the teſtimony of perſons who 
reſide in foreign countries, it has long been the cuſtom and 
frequent practice of Courts of Equity, to grant commiſſions for 
the examination of fuch witneſſes, in order that their depoſitions 
may be uſed as evidence upon the trial at law; and to grant an 
injunction to ſtay the proceeding to trial in the mean time, 2 
without this latter relief, the former would be of no uſe. That 
as ſuch depoſitions cannot be uſed at law, if taken before the 
cauſe in Equity is at iſſue, it is often neoeſſary to apply for the 
injunction upon the filing of the bill, before the time for an- 
ſwering is out, or even before the defendant has appeared, and 
which is granted upon an affidavit of the plaintiff in equity, that 
he has material witneſſes abroad; or upon the coming in af 
the defendants anſwer, and before iſſue is joined ; for otherwise 
the cauſe might be tried at law, before the Court of Equity 
could give the relief prayed by the bill; namely, a commiſſion 
for the examination of witneſſes in foreign parts. When ſuch 
injunction is applied for after the coming in of the defendants 
anſwer, it is granted or refuſed upon the general 'nature of tht 
caſe, and the probability that the plaintiff has material wit 
neſſes reſident abroad, appearing from the whole of the anſve!; 
but it is not neceſſary that there ſhould be a full and precit 
admiſſion, that the plaintiff in equity has material evidence fo 


j — 
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his defence, living in foreign parts,; for then no ſuch injunc- 
tion could ever iſſue, ſuch an admiſſion amounting to a confeſ- 
don on the part of the defendant in equity, that he has no 
good cauſe of action at law > It is however neceſſary, upon ap- 
plying for the commiſſion, for the plaintiff to make an affida- 
tit that he has material witneſſes abroad. A relief ſomewhat 
amilar to this is given at law, by putting off the trial on ac- 
count of the abſence .of a material witneſs, who is gone into 
forcign parts for a ſhort time only, and expected ſoon to re- 
turn ; but that relief does not, nor can in its nature, -extend to 
the caſe of witneſſes who are reſident in foreign countries. In 
the preſent caſe, it was confeſſed by the anſwer, that the cauſe 
of action wholly aroſe in the Eaft Indies; that it was not 
grounded on a mere perſonal aſſault by.the reſpondent upon the 
appellants, but was at moſt only a conſtructive aſſault and im- 
priſonment, which as to the fact itſelf, and the matter of the 
general ĩſſue, depended upon a great variety of-circumſtances ; and 
25 to the amount of the damages, which. the appellants eſtimate 


by the grounds, motives, and apparent neceſſity for the exerciſe 
of the authority, even if it ſhould finally appear not to have 
been ſtrictly legal; by the want of malice or ill will. in the 
actor; by the manner of behaviour, the nature of the treatment, 
and the ſituation and actual loſſes of the parties ſuppoſed to be 
aſſaulted and impriſoned ; all or moſt, of which circumſtances 
could not but be known to many perſons now in the Eaſt Indies, 
ſome of whom were named in the bill, and by the anſwer ad- 
mitted to be abroad ; and from their ſituation and offices, muſt 
be ſuppoſed to be converſant with, and conuſant of thoſe.circum- 
ſtances, | 


After hearing counſel on theſe appeals, it was ORDERED: and 
ADJUDGBD, that the orders therein reſpectively complained of, 
ſhould be reverſed. * 


LR 


In conſequence of this determination, the actions were-tried ; when the appel- 
ant Cjamaul recovered damages to the amount of 3200/7. and the appellant Ra- 
[«, to the amount of 4000 l. This information has been kindly communicated 
the Reporter, by Mr. Skirrow, the reſpondent's attorney. | 


Sir 


ata very large and enormous ſum, they might be greatly leſſened 


OrDers 
reverſed. 


M. S. Jour. 
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Caſe 18. Sir John Eden, Bart. and others, Appellants, MW ' 
Wh ; 

The Right -Hono John, Earl of J. 4 

The Right -Honourable John, Ear Ine Condens i * 

Bute, and others, - = a 

| P 

22d December, 1774. 8 If 


{4 \N:the 17th of April 1727, heads of an agreement in vf. 

| ting were made, whereby William Davidſon, Ely; agree FE 
with George Liddell, Eſq; and others, to grant them a leaſe d 
liberties of way- leave and watercourſe, over and through ha 
lands, grounds, moors, waſtes or commons at Beamiſb, ali 
.Beamiſh Park, and. Socterty, in the county of Durham, for tee. 
-uſe of their collieries, for ſuch term of years, and under (44, 
rent, - covenants and conditions, and with fuch power of (4M; 
:termining the:ſame, as-were therein: particularly. mentioned, © 


The parties acted under this agreement-for a great many yea, il; 
without any leaſe having bren executed; but in Trinity Tem . 
1766, Morton Davidſon, Bſg; as claiming under the ſaid r 
iam Davidſon, filed his bill in tke Court of Chancery, againk h 
the reſpondents, as claiming under the feveral other partic d 
the agreement; praying, that a leaſe might be made of the | 
berties of way- leave and wateredourſe, ſo agreed to be demiſe; 
and that ſuch reſtraiats, covenants and. proviſoes, as the Cous 
ſhould think proper and reafonable, might be inſerted. in ſud 
leaſe; and that the liberties ſo to be demiſed, might be ca 
fined to ſuch collieries, as the leſſees named. in the ſaid agreemet 
had at the time of entering into the ſame. 


To this bill the reſpondents put in their anſwers, ſubmittin 
to a ſpecific execution of the agreement; but inſiſting, that ti 
lüberties therein mentioned were meant and intended by the fi 
Milliam Davidſan, to extend to all the collieries, which i 
leſſees ſhould be poſſeſſed of at any time during the term there 
agreed to be granted. N 


W 


The cauſe being at-ifſue, witneſſes were examined on bol 
:fides, and on the gth of. December 1773, the cauſe was bee 
T ; | | beſal 
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before the Lord Chancellor Bathurſt; when his Lordſhip de- 

clared, that according to the true conſtruction of the agreement, 
the leſſees right of way-leave and watercourſe, extended to all the 
coal mines and collieries in their pofſeflion at that time, or 
which they ſhould afterwards be poſſeſſed of during the term; 
and therefore referred it to a Maſter, to approve of a leaſe 
purſuant to the ſaid agreement, with covenants uſual in ſuch 
leaſes *. 


Soon after pronouncing this decree, the reſpondents preferred 
a petition to the Lord Chancellor, ftating, that they had ſeveral 
proofs taken in the cauſe, and ſeveral exhibits to be read, which 
they found by the Regiſter's minutes were not entered as read ; 
and that there was no direction given for entering the proofs and 
exhibits as read, which they were adviſed was very material to 
be done. That they alſo found by the minutes, that the Maſter 
was to approve of a leaſe purſuant to the agreement, with 
covenants uſual in ſuch leaſes ; but they apprehended, that the 
direction ſhould have been, that the Mafter do approve of a 


tions touching the covenants to' be contained in ſuch leaſe : 
They therefore prayed his Lordſhip, to F Gy the minutes in 
beſe IIS | 


eard, when his Lordſhip was pleaſed to order, that the evi- 
lence on both ſides ſhould be entered as read; and that the 


ninutes ſhould be 5 according to "ne prayer of the 
etition. 


From ſo much of this order, as directed the evidence to be en- 
red as read, the preſent appeal was brought; and on behalf of 
de appellants it was argued, that the decree on the hearing of 
e cauſe, was the judgment of the Court on the conſtruction 
| the agreement; and that the agreement itſelf, with ſuch 
rt of the evidence as had been read by the plaintiff, was all 


From this decree, fo far as it ad to the conſtruction of the agreement, 
Paintiff appealed : But that appeal being afterwards withdrawn, and a new one . 
ented, the caſe on which it was grounded, and the determination upon it, will 
Rar in order of time. 


Vor. VII. 3G that 


leaſe purſuant to the ſaid agreement, without any ſpecial direc- 


On the 21ſt of January, 1774, this petition came on to be 
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E. Thurlow. 


J. Dunning. 


Ll. Kenyon. 
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below, where there was no pretence that any had been com- 


A. Wedder- 


burn. 

R. Perryn. 
J. Madocks. 
J. Ord. 


was not actually read at the hearing; but an order to ente 
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that was then before the Court. That no evidence was at thy 
time offered on the part of the reſpondents, in ſupport of the 
conſtruction which they contended for; and if any had been 
offered it would have been objected to, great part of it being 
totally inadmiſſible, ' That the purport and nature of the ei. 
dence, was not on the hearing of the cauſe, or on the reſpon. 
dents petition; either read or ſtated to the Court. That upon 
the hearing of all appeals from an inferior to a ſuperior Court, 
this principle univerſally prevails, that no evidence can be re. 
ceived which was not laid before the Court below; nor can any 
evidence which was received below, be objected to above, un- 
leſs the admiſſion of improper evidence be among the points of 
the appeal: For if it were otherwiſe, the ſuperior Court, in- 
ſtead of determining on the rectitude of the decree appealed 
from, would be exerciſing an original, not an appellate jutil- 
diction ; and might appear to be imputing etrors to the Court 


mitted. It is not indeed unuſual to tectify minutes, taken at the 
time of pronouncing a decree, where ſomething which really 
paſſed, and ought to have been entered, has by miſtake bee 
omitted: But the objection in the preſent cafe was, that the 
order, though founded on a petition to rectify the minutes, ap- 
plied to a point in which the minutes were not wrong, bit 
clearly right; and the entering this evidence as read, was nd 
conformable to, but directly againſt the truth of the cal: 
There may have been inſtances, where, with a view to fave time, 
evidence which has been ſtated on one fide, admitted on the thr, 
and judged of by the Court, has been entered as read, though i 


evidence as read, which was not read, nor at all in the confide- 
ration of the Court, at the time of pronouncing the decree, vs 
conceived to be without precedent. And if, on the hearing t 
appeal in this cauſe from the Lord Chancellor's decree, ti 
evidence on both ſides was to be gone into, a caſe would | 
laid before the Houle, totally different from that which was be 
fore his Lordſhip. | 


On the other ſide it was ſaid, that it is, and always has bet, 
the practice of the Court of Chancery, to receive petitions fran 
either fide to rectify the minutes of any order or decree pit 
nounced by the Court, while the ſame reſts in minutes, WII 


_ 
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out being drawn up by the Regiſter in form; and to vary or 
alter ſuch minutes, if the Court ſhall ſee ſufficient cauſe, at any 
time before the order or. decree be regularly paſſed by the Re- 
giſter, and entered. That while the decree reſts in minutes, it is 
to be conſidered as imperfect, and liable to be altered at any 
time, by application to the Lord Chancellor, in order to make 
the ſame perfect and agreeable to his Lordſhip's opinion, before 
it is drawn up. For if appeals from imperfect minutes was to 
prevent any alteration in them, it would ſubject parties to great 
inconvenience, and would debar the Lord Chancellor from rec- 
tifying his minutes, though the neceſſity might ariſe from mere 
inaccuracies in penning, or from the Regiſter's not being exact 
in taking them down That the direction in the preſent caſe, 
for entering the evidence on both ſides as read, was both juſt 
and neceſſary. In the courſe of the hearing, the written evi- 
dence on the part of the reſpondents, to ſhew the ſeveral leaſes 
poſſeſſed by the partners on the 17th of April 1727, and thoſe ac- 
quired after that period, had been ſtated to the Court, and ad- 
mitted without being read; but no notice was taken of this in 
the minutes. The parol evidence had not been read, becauſe 
the opinion of -the Court in the reſpondents favour, was given 
vpon the argument itſelf ; it was therefore unneceſſary to read 
proofs in confirmation of that opinion. But the evidence itſelf 
was competent and proper; not only as it explained the view 
vith which-the parties entered into the agreement of April 1727, 
but alſo proved by the acts of the appellant, his brother and his 
father, as they reſpectively became owners of the eftates, for a 
great number of years, that they as well as the reſpondents un- 
derſtood, that the agreement extended to collieries acquited 
lnce ſigning the articles. It is equally fait to both parties, 
when a cauſe is carried to a ſuperior judicature by appeal, that 
it ſhould be fully heard hefore the appellate juriſdiction, and 
either party at liberty to reſort to the evidence; and this is ſo 
generally underſtood, that it is a common practice on hearing a 
cauſe, where there is a probability of appeal, to enter all the 
evidence on both ſides as read. Beſides, the appellant himſelf 
had entered evidence, under the very order from which he now 
appealed. 


AD]VDGED, that the order complained of, ſo far as it directed 


After hearing "Counſel on this appeal, it was oRDERED and N 
revcr . 
M. S. jour. 


the ſub annud 1775» 
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Caſe 19. 


Aste, p. 11 


month of Auguft, wherein Michael Salter Aſhe died, or about the beginning of the 
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the evidence on both ſides to be entered as read, ſhould be re. 
verſed : And that the reſpondents ſhould be at liberty to apply tg 
the Court of Chancery to rehear the cauſe. And it was further 


ORDERED, that the appellants ſhould be at liberty to withdray 
their other appeal, without prejudice “. 


— 


*The cauſe was accordingly reheard on the 28th of Fuly, 1775, a after 1 r 
long debate, the former decree was affirmed. 
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Ann Salter, ſpinſter, — — Appellant, 

| p 


Francis Hite, and Others, - Reſpondent, 


3ſt January. 177 5. 


N conſequence of the order made on hearing the former ap- 

peal in this cauſe *, the iſſue was again tried at the ſummer 
aſſizes for the county 6 Devon, in the year 1773. before Mr. 
Baron Adams and a ſpecial jury; when, after a trial of near 18 
hours, the Jury brought in a verdict againſt the will. 


This was ſo extraordinary a ous the evidence being ſo con- 
tradictory, and the circumſtances ſo complicated, that for a right 
underſtanding of the final reſult, it may not be improper to ſub- 
join in a ndte, a ſtate of the evidence on both ſides, together 
with ſome very pertinent obſervations thereon, as contained in 


the evans s printed caſe . 
The 


— 


— 1 —— — —_ * 
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The Reſpondents Proofs. 


+ It being admitted that the appellant was heir at law to the deceaſed, the counſel 
for the reſpondents inſiſted, and called witneſſes to prove, that the will in queſtion 
was prepared and atteſted by Mr. Paull, and was executed at the houſe of Jun 
Vicars, who then kept the Turt's Head Inn at Exeter, and was afterwards delivered 
to Suſannah Franks, the houſekeeper of Francis Hite, by the ſuppoſed teſtator him- 
ſelf, with directions, in caſe of his death, to deliver the ſame into the hands of 
John Partridge ; and that accordingly, Suſannah Franks, in the latter end of the 


next 
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be reſpondents apprehending this ſecond verdi® to be con- 
trary to the weight of evidence, applied on the 2oth of Ja- 
nuary 


— s 


next month, delivered the pretended will to John Partridge, from whom Francis Hite 
received it. ; 


The reſpondents then attempted to prove the execution of-the will, and in order 
to mark the time ſo ſtrongly, that it was impoſſible for the witneſſes to be miſtaken 
in this particular, they attempted to prove, that it was executed on one of the days 
-whereon a great fair was held, called Lammas Fair, in the city of Exeter, in the 
year 1766, which began on Tueſday the 5th, and ended on Thurſday the 7th of 
| Auguſt. By thoſe circumſtances, all the witneſſes affect to aſcertain the date of this 
trankation: And John Melhuiſh, by a circumſtance mentioned in his evidence, 
fixed it to be on the Sth of. Auguſt. 


George Coryndon, Samuel Sweeting, and Fobn-Geare, Gentlemen, and Richard #Y/oot- 
21m, writer, depoſed to their knowledge of Mr. Paull, and of his hand writing; 
that they believed the name of Paull indorſed on the will, from ſimilitude, to be his 
writing. Sweating: depoſed, .. that Paull was a man of accuracy and preciſion in 
© buſineſs ; and Coryndon and HYootton on their croſs examination, ſaid he was an exact 
man, and that they apprehended would, if he had obſerved the interlineation, have 
taken notice of it in the atteſtation ;z and all of them depoſed to their belief, that 
the will, interlineation and indorſement on the cover, were of the ſame hand writ- 
ing; that it was not Paull's 3 that they were all acquainted with the hands writing of 
the attornies and writers in Exeter; but that they knew not, nor had ever ſeen the 


that the ſpelling in the will was not Pauls manner of ſpelling, for that he ſpelt in 
the modern faſhion, | x . 


GVeveral others were called, and proved, by ſimiktude, the hands vr ting of the 
teſtator, and of Joſias Salter and Elizabeth Caunter, the other two perſons whoſe names 
ae ſet as witneſſes to the pretended. will. 


John Vicars, Mary his wife, Margaret Caſer their ſervant, and John Melbuiſb writ- 
z Clerk to Francis Hite, depoſed, that on the 6th, or th of Auguft 1766, being 
Lammas fair days, Michael Salter Aſhe, Fofias Salter, Matthew Andrew Paull and 
izabeth Caunter, were at the houſe-of Vicars, at the Turks Head Inn, at Exeter. 


The ſaid John Vicars (who being fince accuſed of having committed the crime of forgery, 
bath deſtroyed himſelf) particularly depoſed, that Michael Salter Abe the teſtator, and 
gear Salter, came to his houſe together about 11 ori 2 o'clock in the. forenoon, 


dock with Mr. Paull, and the witnefs ſhewed them into the dining room, took 
an a table for them to do buſineſs on, and ſaw. Paull take a paper parcel out of 
"3 pocket, out of which he took a parchment, and threw-it.on the table; then the 
nels. went down ſtairs and met Elizabeth Caunter, who after being informed that 
Michael Salter Abe and Joſias were above ſtairs, went into the dining room: That 
12 few minutes afterwards the bell rang, and he went up, and on opening the 
wor, heard Paull reading a parchment, which from ſome words that he heard, he 
Vol. VII. 3 H underſtood 


hand writing of the will. Mootron depoſed, that he frequently wrote for Paull, and 


ed for a room and went away; came again in the afternoon, about two or three 
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1773 


——— muary 1774, by motion to the Court of Chancery, for a ney 
trial of the former iſſue ; and upon full debate of the mattes 


into the room again, ſaw Paull writing on the parchment ; then went down ſtairs, 


room; and ſeeing her ſo go up, aſked Melhuiſh who ſhe was, and was told by hin, 
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the 


—_— a 


— 


underſtood to be the will, but could not t remember the wands; z and afterwards going 


and being called up again, was ordered to bring a candle, which he carried up lighte 
and left it. Mr. Paull ſoon after went away, and Mrs. Caunter followed him : Thy 
the witneſs then went up, and drank negus with the ſuppoſed teſtator and Tofu 
Salter; that the parcel was then on the table. To/ias ſaid, * Here is the thing 
„which I have been ſo long uneaſy about, and withing to have done. There i 
<« Door Salter's will: Now every thing is ſettled to my mind, I ſhall die contented," 
Michael Salter Abe then expreſſed himſelf to Jg, who was his wife's brother, x 
follows; © Now I have made my will, I don t know what I ſhall do with it. I dur 
e not carry it home; my wife will be ſo uneaſy, ſhe will kill me.” To which 7% 
replied, ( You know you have friends enough that will keep it for you; there i 
Mr. Partridge, my maſter Mr. Hite, or Mr. Mare, where it will be as ſaſe as in 
your own cuſtody.” That it was.incloſed in a white cover, ſealed with a large 
broad ſeal ; then Fo/ias took it up, and they went away; and they were in the houſe 
in the whole, about one hour and. half: That no other perſons: were in the room, 
beſides the ſuppoſed teſtator and the three witneſſes, and OP! deſired the witneſs nu 
to TL any other perſon. 


— © twy Av 


Sa ww @, = 


Mary Vi icars, the wife of the laſt 3 depoſed, that ſhe * Elizabeth Cauntr 
at the Tur#'s Head, in the time 6f Lammas fair, and ſaw her go up ſtairs to the dining 


that it was Elizabeth Caunter. That on that day or the next, ſhe aſked her huſband 
what the company in that room had been doing ; who told. her that he imagined 
they had been about Doctor Salter's will. (in Fear 


Margaret Caſer, a ſervant, depoſed, but very incorrectly, as to the time, and al 
other circumſtances, that Elizabeth Caunter was at the Turk's Head during the ſame 


John Melhuiſh, Hite's writer, depoſed, that he ſaw, during the ſaid Lammas fut, 
the ſaid Paull, Michael Salter Ahe, Joſias Salter and Elizabeth Caunter, come dont 
ſtairs from a room at the Turk's Head: That he aſked Jaſias Salter what they had 
been about; who ſaid, that they had been executing the Doctor's (meaning tht 
ſaid Michael Salter Aſhe 8) will; and he fixed the day on which this happened, to be 
the 8th day of Augu/t, by the circumſtance. of his then having come to the Twti 
Head, from a houſe .in Southgate. Street, where he had been to ſettle a cauſe, i 
which one Faſper, had been arreſted, and was then diſcharged. In this cauſe the 
warrant. for arreſting Jaſper, appeared to be granted on the 7th, and by the poſitive 
evidence of Philip Sarell, the bailiff who made the arreſt, Fa ger was diſcharget'® 
the 8th. | 


Mary Cookefley depoſed, that ſhe remenibered * ſiſter. in. Mea: Blizobeth Cauntt's 
coming to her in Auguſt 1766, .at Mr. Gibbs's in . Exeter, where ſhe then lived 
:fervant, about one o'clock ; ſtayed a few minutes; ſaid ſhe would return and drink 
ea, and that ſhe Was then going to Mr, Paull 's, Elizabeth Caunter afterwards 7 
turn 
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the Lord Chancellor was pleaſed to order another trial, at the 


then next Lent aſſizes for the county of Devon. 
And 


— 


»„— 


— 


turned in the afternoon about five o'clock, and ſaid ſhe had been on buſineſs about 
Doctor Salter's will; drank two glaſſes of wine; was in a bad ſtate of health, pale 
and yellow, and her face bloated ; dreſſed in mourning, walked very - poorly, and 
ſaid ſhe came on a double horſe, but did not tell who rode before her, nor where 
her horſe was, nor of her having been at the Turk's Head: That Gibbs's houſe was 
diſtant from Pauls about 400 yards, and Paull''s houſe from Vicars's houſe about 800 
yards, and it was the ſame diſtance from Vicars's houſe to Grbbs's. This witneſs, 
on the former trial did not recollect, nor has any other ever ſaid, how Elizabeth Caun- 
ter was-conveyed, or ſuppoſed to be conveyed to Exeter. 


Peter Cann, a barber in Cyediton depoſed, that the latter end of Fuly 1766, Fofins 
Salter and the Doctor (meaning the ſaid Michael Salter Xſhe) came together into his 
hop, and that they firſt talked foftly together in a corner of his ſhop, then Feſias ſaid 
doud, (Doctor let us go to Excter, Mr. Paull will be ready for us before we 
« come :” The Doctor went off; - Fofras tarried, and witneſs aſked him, If the 
« Doctor was going to ſettle his will;“ to which Jeſas anſwered, The Doctor 
« ſhall make a will, for if he ſhould die without a will, what will Mrs. Ann (mean- 
ing the appellant) do? the family will be in confuſien, ſhe is not qualified.” 


Samuel Mare (ſerge weaver) depoſed, that Fofias Salter ſerved Hite : That there 
was great intimacy. between Jeſias and the fuppoſed teftator : That in June or 
Juy, the Doctor came. to the witneſs's houſe, and ſaid he deſired to ſpeak with him, 
and told him that Foftas was going to be tapped, and would not live long, and aſked 


the witneſs if he would give kim leave to make uſe of his name as a truſtee in 
* his will, with another friend?“ to which he conſented: And further depoſed, that 


- ; — — Þ 


ay:” That the witneſs apprehended he meant his will; and the ſuppoſed teſtator 


ds. 10 ü 1 


Nobert Stribbling, ? Theſe witneſſes depoſed, that they heard Doctor Salter make 
Tomas Lee. ' uſe of expreſſions of regard and friendſhip for Hite. 


ake's, in Crediton, where Mrs. Caunter alſo lived, and attended the wine cellar, and 
isa kind of houſekeeper, and was a little addicted to drinking: That ſhe was con- 
ned to her bed about the 20th of Auguſt, and was before that time in an ill ſtate 
Fhealth, but was not, as ſhe believed, confined to the houſe; that ſhe never faw her go 
horſeback. And on her croſs examination ſaid, ſhe was very little in company 
ith El:zabeth Caunter; did not mind a great deal about her, and being frequently 


4 


in about a week, 10 days, or a fortnight afterwards, he met Mr. Abe in the 
ſreet, who addreſſing himſelf to the witneſs ſaid, I've done that, now I am 


farther added, 4 If I do not take care of the eſtate, they (meaning the family) will 
* ſpend it all.” And this witneſs, on his croſs examination, faid that he told ite | 
the converſation-between him and the ſuppoſed teſtator, in a day or two after- 


| Elizabeth Saunders depoſed, that in the year 1766, ſhe was a boarder at Mr. 


t from morning till night, did not ſee Elizabeth Caunter for whole days together, 
d therefore had no particular recollection of her illneſs, before the 20th of 4ugu/t ; 
| RY 
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cy which the could remember to have ſeen her at that particular time: That Hite had 


"Taſes in Parliament. 


And upon a ſecond application by the reſpondents for a vati. 
ation of this laſt order, by having the iſſue tried at the bar ef 
the 


© — 
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and ſaid, that Elizabeth Hole waited on Mrs. Caunter, and the and the other per. 
ſons and ſervants about her, muſt know more of her than the witneſs. 


Alice Vhris depoſed, that Mrs, Caunter was at her houſe in Lammgs fair 1766, 
About 12 O' clock; was much ſwelled and very ill; ſaid ſhe had buſineſs at the 
Turl's Head, and bought two or three pairs of ſtockings, and left them on the 
Nall, went away and returned again ſoon after for: them: That it Was the year after 
her huſband's death, who died in 1765, and about a month before Mrs, Caunter' 
death: That ſhe lived next door to the Turt's Head, but never heard of any dil. 
pute about Doctor Salter's will, or Mrs. Caunter's being at Exeter in Lammas fair 
1766, till about eight weeks aga, when /icars's hoſtlet, and Hitæ's man, Melhuis 
were ſtanding on the outſide of her ſhop talking about Mrs. Caunter; and then 
the witneſs ſaid, “ ſhe was there, and bought goods of her;“ but there was no en- 
try in the books of the witneſs of any goods ſold to Elizabeth Caunter, nor could ſhe 
mention any circumſtance, connected with her tranſaction with Eltzabeth Caunter, 


been at her houſe within a week, and had. been there often within four months, 


Suſannah Pranks, who was Hite's houſekeeper, and died before the firſt trid, 
aid in her depoſition upon the commiſſion, :that Mr, Afr, in Auguſt or Septmmbr 
1766, came to Mr. Hite's hauſe, and he not being at home, Mr. Abbe delivered 
her a paper parcel, containing (as he informed. her) his will, and deſired her to tale 
care of it, and nat let it come to his wife's knowledge, becauſe, if it ſhould, he 
ſhould live a more uneaſy life with her than he did .already.; and deſired her to keey 
the parcel, and if he ſhould die, to deliver it to Mr. Partridge, the firſt opportunity 
after his death; that ſhe took care of it; and Mr. Abbe dying in Auguſt 1767, ſhe 
delivered it to Mr. Partridge about the latter end of that month. 


John Partridge, the elder, depoſed, that in Augu/t 1767, Siſannab Franks delivered 
bim the paper parcel-ſealed.up, at Mr. Hite's hauſe, with a requeſt not to open it ti 
called for; and in a few weeks after, he received a letter from Mr. Hit, deſuiuz 
the witneſs. to deliver it him, and thereupon he ſent his ſon with it to Hite, ſealed 
up in the ſame manner he received it, 


Jon Partridge, junior, depoſed, that he received the parcel from his father {ak 
up; and. that he carried it to Mr. Hite at Crediton, where it was opened in the pu- 
ſence of the widow. | 


The former. verdict for the will was produced and admitted, 


The Appellant's Proofs. 


Fpondents ſuppoſe to be the drawer of the will, for a year and a half next before 7 
home to bis death in April 2767, and wrote for bim during all the time, ani b 
be verily believes Paull did not prepare, or cauſe to be prepared, 1 

= « 


Caſes in Parliament, 
the Court of King's Bench, by a jury of the county of Middleſex, 
his Lordſhip was pleaſed, on the 8th of February following, to 
direct 


— — 


ä 


E 


zuced and ſhewn him, and affigned as reaſons for his belief, that Paull uſed to 
impart to him all his buſineſs; that he never communicated to him aught of the 
will then produced, and was thoroughly convinced and perſuaded; that a will of 
the length with the inſtrument then produced, could never have gone through 
PauPs office, without this witneſs's knowledge; that ſince Paull's death, he had 
made ſtrict ſearch among his papers, and could not find any inſtructions, draft, 
or other traces of Mr. Abe's will; that Paull kept inſtructions for and drafts of all wills 
prepared by him, tied up in ſeparate bundles; that Paul himſelf and this witneſs 
generally tranſacted the buſineſs, unleſs they were much preſſed, and he uſed at 
ſuch times to employ Mr. Wootton, Mr. Bale, or Mr. Biſzood, writers in Exeter, to 
engroſs deeds and other inſtruments. This witneſs, on peruſing the inſtrument 
produced as the laſt will and teſtament of Michael Salter Afr, declared, that the 
body of the inſtrument was not of the hand writing of either of the ſaid writers ein- 
ployed by Paull, and that he did not know of whoſe handwriting it was, and never 
faw writing like it; that Paull never ſpelt in the manner the will is ſpelt z that he 
had examined Mr. Paull's books of account of buſineſs done, which ih his judg- 
ment were accurate; that Paull in his caſh-book entered all monies received and paid, 
and kept a book in which he made memorandums of bufineſs to be done; that he 
found in that book, an entry by Mr. Paull to attend a ſurvey for Mr. Holman, #t 
the Half Moon in Exeter, on the 7th of Auguſt ; and then produced the ſurvey terms, 
which were of the witnefles handwriting, and the biddings were in Paull's hand- 
writing, and that the ſurvey was held at 3 o'clock in the afternoon: 


The appellant then produced, to prove the alibi of Joſſas Salter, Philip Sarell a 
bailif, who produced a warrant from the ſheriff of Exeter, dated the 7th of An- 
5% 1766, againſt one Faſper, at the ſuit of the reſpondent Hite ; and depoſ- 


under arreſt till the next day, when he was diſcharged, 


On the part of the appellant, the ſtrongeſt and moſt poſitive evidence was 
given, to prove the impoſlibility of Fofias Salter's being at the Turks Head, on the 
7th or 8th of Auguſt 1766, whereon the will is ſuppoſed to be executed, being .then 
in the laſt ſtage of a dropſy, and tapped on the 8th; and that he was in a bed-room 
at the Barnſtaple Inn, from 11 in the morning of Thurſday the 7th, till he was 
carried to Sowton on Saturday the gth. 


Nat Rogers, gardetier, depoſed to his long and intimate acquaintance for 30 
Jears with Foſfas Salter, Mr. Abe and Mrs. Aſhe. That in Auguſt 1766, on Thur/- 
day, in the Lammas fair week, ſoon after 12 o'clock at noon, he received a meſ- 
ſage from them by his wife, to attend them at the Barn/laple Inn in Exeter. That 

© accordingly went there, and found them all together in a lodging room; that 
they told him they came diat morning from Crediton ; that the witneſs dined and 
Vor. VII. 21 continued 


Pauls books were then produced, and confirmed the evidence given by this 


ed, that he arreſted Jaſper the day the warrant bore date, and that he continued 
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Cales in Parliament, 


direct the iſſue to be tried accordingly, by a jury of the count of 
Devon, upon the reſpondents conſenting to take 7: ft prius coſts 
in caſe a verdict ſhould be found in favour of the will. 


From 


— 


— 


continued with them in the ſame room from the time he came, till night, ang 
helped Fofras Salter to bed, who was ſo very weak and ill of a dropſy, that he 
could hardly go over the room, and that Dr. Ae, the ſuppoſed teſtator, or hi, 
wife, was not out of the witneſs's ſight a quarter of an hour from the time be 
came there, to the time of his going away at night; that he ſaw 7a, Falter the 
next day, juſt after he had been tapped, as he believes about 11 o'clock in the 
morning, tarried with him all that day, and laid with him that night, and the nen 
morning helped him into the poſt chaiſe which conveyed, him to Sowton, 


Elizabeth, wife of the ſaid Foſias Rogers, depoſed, that on the th of Hugs 
1766, the year in which 7s Salter died, ſhe about 11 o'clock in the morning, 
received a meſſage from Mr. Aßbe, defiring her to come to the Barn/taple Inn to 
him; that ſhe immediately went, and there found Mr. 4he and his wife and 
Joſias Salter together; tarried with them about an hour, and then went home to 
ſend her huſband to them, at his return from his work, which was about noon; 
that he immediately went, and tarried with them all that day, as ſhe believed; 
that Joſias Salter was very much ſwelled, and ſo weak, that he could not with. 
out great difficulty walk over the room: That ſhe went to them a ſecond tine, 
that afternoon, between 2 and 3 o'clock, and found them and her huſband al 
together, and tarried with them about an hour; and further depoſed, that ſhe 


Vas preſent the next day, when Jeſas was tapped by Mr. Symonds, and that ſhe 
aſſiſted in the operation. 


John Symonds, ſurgeon, depoſed, that on Friday morning the 8th of Augu/t 1766, 
he received a meſſage from Mr. Aſbe, requeſting his attendance at the Barnſtaple Inn 
to tap Joſias Salter for a dropſy; that he went there, and found him in a bed- 
room with Mr. and Mrs, Abe, and he thinks Elizabeth Rogers was there; and 
that he then tapped the ſaid Jeſias, whoſe conſtitution was much impaired ; tht 
he was very weak, full of water, and could not walk far or well, and could not, 
in his opinion, walk from thence to the Turi's Head. 


The ſtrongeſt and moſt poſitive evidence was given to prove, that Elizabeth Caur 
ter, from the 31ſt of Fuly 1766, the date of the will, and in fact from the 40h 0 
July to her death, which happened the 21ſt of September following, was never out 
of Cregiton, which is diſtant from Exeter eight miles. It is inconteſtably proved, 
that ſhe laboured under a dropſy, and a complication of diſorders, from the mic- 
dle of July, which increaſed on her until her death. And if the evidence of the 
reſpondents witneſles deſerved credit, ſhe was in Exeter from 12 o'clock till cat- 
dlelight of Friday, the 8th of Auguſt, and conſequently muſt have ſet out fron 
Crediton early in the morning, and returned to Crediton late at night, and rode 
16 miles on horſeback, and walked about a principal part of the city of Exit! 
whilſt ſhe was there. 


2 Elizate! 


Caſes in Parliament. 


From both theſe orders, the preſent appeal was brought; and 
Jon the appellant's behalf it was ſaid, that the balance of evidence 
clearly preponderated in her favour. That the clear and poſi- 
tive proof, that Elizabeth Caunter was at Crediton, during the 


fair 


EE 


Elizabeth Hele, ſervant at Mr, Brake's in Crediton in the year 1766, depoſed, 
that Mrs. Caunter was houſekeeper to Mr. Brake ; and that the latter end of Fuly, 
and particularly that week in which the Lammas fair was held at Exeter, Mrs. 
Crunter was extremely ill; that on Monday the 4th of Auguſt, ſhe aſked Mrs. 
Cunter leave to go Lammas fair, who ſaid, „if I am fo ill tomorrow as I am 
to day, I ſhall not be able to let you go.” That the witneſs ſaid, „I will get 
Martha Buckingham in my ſtead;“ to this Mrs. Caunter conſented, and Martha 
Bukingham came there that evening, before the witneſs left the houſe; that in the 
rening ſhe went to Exeter, and returned home again the next day, Tueſday in the 
wening, and found Mrs. Caunter at home very ill; that ſhe attended her the 
hole of the two following days, Wedneſday and Thurſday the 6th and 7th; that 
he did not go out of doors, and on Thurſday the 7th, ſhe could not do any thing 
out the witneſs's aſſiſtance ; that ſhe always attended her, and during the 


ne time, 


Martha Buckingham depoſed, that ſhe was hired to attend Mrs. Caunter in Lam- 
n fair week, in the room of Elizabeth Hole; that ſhe was with her before Eliza- 


rn on the Tueſday, and that ſhe ſaw Mrs. Caunter every day of that week, morn- 
the Court, (meaning the Aſſize Hall) without fitting down. 


Ann Penroſe, who lived in the ſame houſe with Mrs. Caunter in the year 1766, 
poſed, that in Lammas fair week Elizabeth Hole went to Exeter; that the witneſs 


eble, had a dropſy and weakneſs of breath ; that every perſon muſt obſerve it 
her walking; that ſhe could not in her opinion have gone to Exeter, and could 
t go there without the witneſſes knowledge; and that Elizabeth Hole, Charity 
rd, Martha Buckingham, and Elizabeth Damerell were generally with her. 


Charity Ford depoſed, that in the year 1766, ſhe was apprentice to Mr. Brake 
the ſhop, and lived there fix years; that. Zlizabeth Caunter was not at Exeter 
er the 4th day of Fuly, in the year 1766; and that ſhe fixed on that day, from 
bringing home ſome things for Miſs Brate; and that ſhe could have known 
rs. Caunter had been, after this time, abſent for more than taree or four 
us. That ſhe was firſt taken ill about the 8th of July, and the laſt time 
en ill about the 21ſt of Auguſt, and from that time confined to her bed, 
her death. That ſhe was bled in the beginning of Augiſt 1766, and the 


never abſent from Elizabeth Caunter, for more than an hour or two. That 
"membered Elizabeth Hole's going to the Lammas fair at Exeter, and Mariba 
fingham lupplying her place: And further depoſed, that Mrs. Abe paid a viſit to 
* Caunter bout a month before her death, and on her leaving the room, Vire. 


Caunter 


hole of the reſidue of that week was not abſent from her half an hour at any. 


Hole ſet out for the fair, and was not abſent from her at all till her re- 


2s and evenings ; and that ſhe was ſo very weak that ſhe could not go the length 


with Elizabeth Caunter the whole of that week; that ſhe walked lame and 


ble of Lammas fair week was very ill and confined to the houſe, That ſhe 
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Caſes in Parliament. 
fair week, and that Yofias Salter was not preſent at the Typ, 
Head, on the day of the ſuppoſed execution of the will ; th, 
" | negatiye 


— 


— 


Caunter faid, I wiſh Michael Salter would make a will, for the ſake of poor Hy. 
nah, meaning his wife. Mrs. Damerell ſaid, “ do you think there is a vil) 
Mrs. Caunter ſaid, «© I am very certain there is no will, and I wiſh he way; 
< make one for poor Hannah's ſake; if not, there will be the duce of a ſpudder,” 


Elizabeth Damerell depoſed, that in the year 1766 ſhe lived in Crediton, with hs 
mother; that ſhe was very intimate with Mrs. Caunter, who died the 21ſt of $4. 
tember in that year; that from the 2oth of Fuly, ſhe viſited her every day fever] 
times, and was never abſent more than four or five hours in any one day till bet 
death. That ſhe could not have gone to Exeter without her knowledge; tha 
ſho was very ill and weak, and bled by her apothecary Mr. Hewgoe, the 2d d 
Auguſt ; that her diſorder afterwards increaſed upon her, and ſhe could not wi 
without holding by ſomewhat to ſupport herſelf. And the witneſs depoſed, ſhe 
was frequently whole days with her; and that Mrs. Caunter in her laſt illneſs, when 
Mrs. Afhe had been to viſit her, ſoon after Mrs. A/be's quitting the room, (id 
« I wiſh Mr. Salter would be perſyaded to make a will, for the ſake of you 
&« Hannah.” That the witneſs aſked her if he had not made a will; to which 


c ſhe replied, © No, and J fear he never will; if ſo, there will be the duce and il 
<« of a ſpudder.” | 


Elizabeth Pain depofed, that Mrs. Caunter made the ſame declaration to her i 
her laſt illneſs, reſpecting Mr. Salter's not having made a will, as the other tw 
witnefles, Ford and Damerell; but ſaid, that ſhe did not remember that Danni 
and Ford were preſent. | 


John Hewgoe, apothecary, depoſed that in Fuly and Augu/? 1766, Elizabeth Cans 
ter was very infirm, feeble and dropſical, that he bled her in bed on Saturdi tie 
2d of Auguſt; that ſhe kept her room Sunday and Monday the 3d and 4th of 4% 
and that on the 5th ſhe came down ftairs, but was ſo very weak, that ſhe totter 
as ſhe walked over the room. That he did not ſee her after, for three or four day 
That he thought ſhe could not travel on horſeback, but ſhe might walk a lic 
way in the ſtreet, and not more than half a quarter of a mile, and that ſhe 1 
confined by illneſs to her bed till her death on the 21ſt of September. This wh 
neſs refreſhed his memory, by having recourſe to his day boak. 


Several of the witneſſes proved, that Michael Salter Aſhe and his wife li 
together with great harmony and affection. 


Obſervations on the poſitive Teſtimony. 


By the evidence thus given on the behalf of the appellant, every part of! 
reſpondents ſtory, inſiſted: upon in ſupport of the will, is contradicted. It is 
to be in the higheſt degree improbable, or rather impoſſible, that the will ho 
have been drawn by Mr. Paull, or engroſſed or executed under his dire” 
The will is long and particular; a draft: of. it muſt have been made before f- 


Tales in Parltament:; 


negative proof, that Matthew Andrew Paull never made the 
will; the ſeveral declarations of Elizabeth Caunter; the inter- 
nal 


— — — 
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copied for execution. Neither his papers or his accounts diſcover any trace of 
of it. It is not copied by any perſon ever employed by him, or known in the 
country where he lived. His clerk, whom he.entruſted .in all his buſineſs, never 
heard of it. 


The execution of the will at the time fixed, is diſproved by the fulleſt and cleareſt 
teſtimony. Toſeas Salter 1s poſitively proved, by the evidence of Fo/ias Rogers and his 
wife, not to have moved from the Barn/taple Inn, to which he came to be tapped for 
his dropſy, either on the 7th or 8th of Auguſt; on the latter of which days, the 
ſuppoſed execution of the will is fixed by John Melhuſh. Elizabeth Caunter is prov- 
ed by various witneſſes, not to have been at Exeter during the week in which the 
Lammas fair was held. The infirmities and ſickneſs under which ſhe then la- 


houred, enable the witneſſes to Tpeak with the greateſt accuracy and certainty. 


If therefore the cauſe was to be decided by the poſitive teſtimany only given on 
each fide, without attending to the circumſtances. of the caſe, it is at leaſt equally 
frong on the part of the appellant; and a jury might very ſatisfactorily decide 
upon it, that the will was not executed by the ſuppoſed teſtator. But when in ad- 
dition to this teſtimony, the circumſlances are conſidered, they leave no room to doubt 
that.the will is a forgery. 


? Obſervations on the Will, and the Indorſement on its 
al Cover. | 


The indorſement on its cover, by which it is directed, that the pretended will 
hall not be opened till three months aſter the ſuppoſed teſtator's death, affords 
dundant matter for obſervation. It is not to be reconciled with the expedition 


pences. It is abſolutely inconſiſtent with the directions given for his burial. 


duppoſing this to be the true and genuine will of Michael Salter Aſhe, no reaſon 
in be aſſigned for making this indorſement: Suppoſing it to be falſe and forged, 
may be eaſily accounted for. It was neceſfary for the framer off the will, to fur- 
ſh ſome plauſible excuſe for the delay in not producing it immediately after the 
ceaſe. of Mr. Abe; and he was induced to inſert the clauſes in the will, which 
re inconſiſtent with the indorſement on the cover, in order to give an àir of pro- 
dility to the will itſelf. This diverſity of intention, naturally produced the in- 
afſteney which evidences the fraud. It cannot be preſumed, that Mr. Ajhe 
ted the indorſement ; nor is it leſs abſurd, or leſs inconſiſtent with the courſe 
buſineſs, to ſuppoſe that Paull ſhould direct the perſon who ingroſled the will, to 
tle the cover, It is admitted, that the engroſſer of the will was not preſent at 
luppoſed execution of it; and the reſpondents affect to trace the will from the 
s Head, into the hands of the reſpondent Hite, who produced it to Hannah 
er Aſhe; and ſtill they have not attempted to point out the time when the in- 
Vor. VII, * | 3K | dorſement 
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equired by the ſuppoſed" teſtator, for the payment of his debts, legacies and funeral 
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cover ; all concurred in demonſtrating this propofition, that the 
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dorſement was made; neither is it pretended to have been written by any perſoh 
connected with the ſuppoſed teftatar, or by Mr. Paull, who is by the reſpondents 
ſuppoſed to have made the will, or by any perſon whoſe hand writing was eyer 
before ſeen; though it is indiſputably the ſame with the hand writing of the wil, 
which is very remarkable, and wrote by ſome old perſon ; and if Paull had Prepared 
the will, ſome traces of it would have been found in his office, and known to hi 
clerk; and the writer muſt have been diſcovered, if the tranſaction had been 
genuine. It is alfo very extraordinary, that Paull ſhould read over the will, aul 
-immediatly incloſe it in a cover, with an indorſement ſo very inconſiſtent with the 
directions contained i in the will itſelf, : and that the teſtator and the other two wit 
neſſes ſhould none of them diſcoyer..it ; for if Vicars be credited, they were il 
preſent at the reading and executing of the will, and Paull himſelf ſealed it. 


A very long interlineation appears in the will, of which no notice is taken i 
the atteſtation. This is very ſingular ; z it is ſtill more ſo, when it is conſider, 


that the will appears to be atteſted by Mr. Paull, an attorney of great accurzy, 
who would not have omitted to remark ſuch zu interlineation. 


The extreme hardſhip and ſeverity with which the widow of the ſuppoſed tel 
tor is treated in this will, is foreign to his known character, and to the current d 
his affections. It was proved at the trial, that he lived with his wife in the mol 

perfect harmony far a great number of years, from his marriage till his death, a 
Fad experienced during that time great viciſſitudes of fortune, being ſometimes it- 
volved in extreme poverty, and at other times in good circumſtances. 


The annuities are merely chewable, and inſerted with a view of giving a * 
ſible appearance to the will, and of preventing the annuitants from countenancin 
the appellant, in diſputing the yalidity « of the pretended will. 


The intails in the will are artfully drawn, fo as to ſecure, at all events, the 5. 
mainder i in fee to the reſpondent Fane Ramſey ; for, at the death of Mr. Aſhe, ft 
appellant Ann Salter was upwards | of 46 years of age, and to prevent even a polls 
bility of iſſue to inherit, there is 2 very artful clauſe inſerted in the will, that de 
perſon marrying her ſhould not have any benefit from the eſtates ; the truſtees 


into her own hands. The next in remainder i is William Salter, lately dead, dl 
was a married man, then aged 51 years, and had iſſue only one daughter, ag 
23 years, who cannot take under the wil, the limitation in tail being ony6 
his ſons. 


The wife of William Salter being then upwards of 50 years of age, there Ne 
no probability of her ever having any heirs male to, inherit. If the limitation 5 
William Salter had not been 23 varied from the antecedent and ſubcce 
limitations, which extend to the iflue female, an eſtate tail would have e 


the dau ghter of William Salter, who, as ſoon as ſhe came into poſſeſſion of the fes 1 
by 
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dawn by Matthew Andrew Paull, nor atteſted by any of the perſons 
whoſe 


i” 
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miles, might have ſuffered a recovery, and have barred the ſubſequent limitation to 
the reſpondent Jane Ramſey. The widow of Mr. Ae was then upwards of 51 years 
of age, and Margaret Salter was upwards of 56 years of age, and unmarried ; ſo 
that the remainder in fee is well ſecured to the reſpondent Jane Ramſey, there being 
ſcarce a poſſibility that any antecedent eſtate tail will veſt in the iſſue of the former 
geviſees. The intereſt of the reſpondent Fane Ramſey at firſt view appears to be 
precarious and of ſmall value; but on examining the probable duration of the 
prior limitations, the expectancy is certain and of conſiderable preſent value; be- 
ſides, it is unaccountable why Mr. Ae ſhould omit the name of Joſias Salter, in 
the limitation of the eſtate, when he hath inſerted all the others who ſtood in the 
ſame relation to him. | 


It is not in proof, that the ſuppoſed. teſtator had any affection or eſteem whatſo- 
ever for the reſpondent Jane Ramſey ; but the expreſſions of kindneſs contained in 
the pretended will, and the proof adduced on the part of the reſpondents, are ap- 
plied. to the affection and eſteem which it is contended Mr. Ae entertained for 
Francis Hite. The daughter, who was utterly unknown to Mr. Abbe, is the apparent 
object of his bounty; though this deviſe is not contended to have been made with 
an intent to aggrandize the family of the Hites, but merely to pay a debt of friend- 
ſhip. It muſt. therefore remain the ſubject of conjecture, why the name of Fane Ram- 
fy, rather than of Francis Hite, ſhould grace this will as the deviſee of the real 
eſtate, It muſt be admitted, that Francis Hite ſhewed ſome marks of friendſhip, 
and offered fome ſmall relief to Mr. Aſbe in his poverty and diſtreſs; foreſeeing pro- 
bably the event which happened, that. the eſtate in queſtion would ſoon fall to him 
by the expiration of ſome antecedent limitations. He was accordingly employed 
by Mr. Aßbe, as his attorney and agent, on the acquiſition of his fortune, to re- 
ceive his rents and manage his affairs. Anxious care is taken in the pretended will, 
that Hite hall never be called to an account for monies received by him as bailiff 


or ſteward, to whatever amount that might be, at the time of the teſtator's 
deceaſe, 


- 


The'death of the three atteſting witneſſes in the life of the ſuppoſed teſtator, 
within a year after the execution of, the pretended will, is extraordinary. But it 
is ſtill more extraordinary and more unaccountable, that Paull, a ſenſible, judicious 


'then in a dying condition, to atteſt the will of a man in good health, and that for 
the purpoſe they fhould be brought from Crediton, the diſtance of eight miles, when 


in the populous. city of. Exeter, witnefſes might have been had in abundance to this 
'tranſation, | | Eng 
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If ſeerecy from Mrs. Iſbe was the motive, the time of execution, as well as the 
Choice of witneſſes, was very extraordinary; for Mrs. Aſhe comes with the teſta- 


intimate friend, and Joſias Salter a brother of Mrs. Aſhe, the latter of whom muſt 
know he ſhould be totally deſtitute of the. neceſſaries of lite if he ſurvived Mr, Ajhe ; 
3 Tt and 


ended will was never executed by Michael Salter Aſbe, nor 


and accurate attorney, much converſant in buſineſs, ſhould permit two perſons, 


tor and her brother to Exeter, and the will is ſaid. to be atteſted by Mrs. Caunter an 
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' witneſs, ſhould hereafter be ſo much improved as to recolle& theſe circumſtances, 


have heard of this tranſaction until within two months before the laſt trial; and 
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the only ground 0 on which it was contended the will Ought v 
be 


n 
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and the choice was alſo the moſt unfortunate, becauſe Caunter and Foftas Salter ar 
ſuppoſed ſtudiouſly and anxiouſly to declare the buſineſs in which they had been en- 
ployed, to every perſon they happened to meet. 


The weakneſs and the infirmities of both Elizabeth Caunter and Foſias Saler, 2 
the time fixed for the execution of the will were ſuch, that it was abſolutely imp. 
ſible for either of them to have walked about the ſtreets of Exeter, in the manner 
deſcribed by the reſpondents witneſſes; but it is probable, ſome of them might ſee 
Elizabeth Caunter at Exeter on the 4th of Fuly, which was certainly the laſt time d 
her being there. 


Some additional teftimony was adduced by both parties at the laſt trial, which 
merits obſervation. It was much inſiſted-on by the counſel for the appellant at the 
former trial, and at your Lordſhip's bar, that it was impoſſible for Elizabeth Cann 
ter, weak and infirm as ſhe was, to be conveyed from Crediton to Exeter without 
carriage, and without a companion; and that although Michael Salter Aſhe died 
within a year after the date of the ſuppoſed will, the authenticity of which vu 
immediately queſtioned, no evidence had been given of any carriage that was hired 
for that purpoſe, or of the perſon by whom ſhe was attended, nor any conjecture 
formed of the manner.in which ſhe came. 


Mary Cookeſley, a witneſs examined at the former trial, for the firſt time depoſed 
that Elizabeth Caunter declared to her, that ſhe came to Exeter on horſeback, but 
who attended her, where the horſe was hired, or where it was put up at Exeter, is 
Mill a ſecret, .and muſt ever remain ſo, unleſs the memory of this or of ſome other 


This witneſs could give no reaſon for her new additional recollection, which had 
never occurred to her on her former examinations at the firſt trial. And upon 
the commiſſion from the Court of Chancery, two new witneſſes were examined on 
the part of the reſpondents, namely, Elizabeth Saunders, whoſe evidence was too 
Might and inſufficient to merit any attention, when oppoſed to the clear and con- 
current teſtimony of the other witneſſes, who were the conſtant companions « 
Elizabeth Caunter in her laſt ilIneſs.: And Alice Morris, whoſe evidence is owing en-, 
tirely, according to her own account, to her overhearing, moſt providentially, 4 
converſation between Hite's writer and the oſtler at the Tur#s-head; but it is u- 
terly incredible, that this witneſs living at Exeter, next door to the Turk's-head, the 
ſuppoſed ſcene of action, which was kept by Vicars and his family, ſhould neve 
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then, at the diſtance of eight years, ſhould perfectly recolle& the time of ſeeing 
Elizabeth Caunter, without circumſtances which might naturally refreſh her memolj. 
It is to be remarked, that Elizabeth Caunter is admitted by all parties, to have be 
at Exeter on the 4th day of Fuly in the ſame year, which might poſſibly lead 
this woman into ſome miſtake, concerning her being at Exeter in the ſummer & 
that year. | 


On 
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be eſtabliſhed was, that otherwiſe ſeveral witneſſes produced by 

the reſpondent Ramſey, muſt be guilty of perjury ; but it was on 
che other hand equally clear, that if the will was to be eſtabliſh- 
ed, ſeveral witneſſes produced by the appellant muſt be deemed 
guilty of perjury ; as it was impoſſible on any ſuppoſition, to 
reconcile their teſtimony to the caſe inſiſted upon, and attempted 
to be proved by the reſpondents. That the poſitive teſtimony 
of the witneſſes being thus contradictory, no criterion remained 
by which the cauſe could be rationally determined, but the cir- 
cumſtances of the caſe; and theſe moſt wonderfully concurred to 
diſprove the pretended will, and indeed rendered it impoſſible to 
believe this will to be genuine, without believing facts to have ex- 
iſted in the preſent caſe, which never before exiſted in any human 
tranſaction. That the only reaſon urged for granting a new trial 
was, that as there were now two oppoſite verdicts, one in favour 
\of the will, the other againſt it, there was no foundation for the 
Court of Chancery to decree either for or againſt the will. But 
to this it might be anſwered, that the verdicts were founded 
en different facts. The book of accounts kept by Paull was 
not produced on the firſt trial, and the non- production of it was 
urged with weight to the jury, on the behalf of the reſpon- 
dents; but on the ſecond trial this book was produced. The 
alibi of Fofias Salter was not poſitively proved on the firſt trial, 
but on the ſecond it was proved with the greateſt clearneſs and 
preciſion. The two verdicts were therefore in effect not contra- 
litory, being the reſult of different evidence; and the jury who 


* 


On the part of the appellant, the alibi of Jeſias Salter was not clearly proved at 
the former trial. It was a fact well known to the parties in the cauſe, that Jos 
Salter came to Exeter on rhe 7th of Auguſt, 1766, in order to be tapped for the 
dropſy: But it was not till the firſt trial, that the reſpondents abſolutely fixed the 
time of the pretended execution of the ſuppoſed will, when John /4elbui/h, the 
Clerk of the reſpondent Hite, in order to give credit to his ſtory, affected to aſcer- 
tain the time preciſely, by his aſſiſting at an arreſt made at Exeter, by the order of 
is maſter, This clue led to a diſcovery of the evidence which has clearly eſta- 
Dliſhed the alib; of Fofias Salter. The books of Matthew Andrew Paull were pro- 
luced for the purpoſe of ſhewing, that he made no entries therein of any money 
received for the buſineſs ſuppoſed to have been done by him, relating to the will 
n queſtion, The reſult of this new evidence has clearly added great ſtrength to the 
ae of the appellant, and it is material to be attended to, as it diſtinguiſhes the 
es on which the two verdicts have been given in this cauſe, and renders them in 
Med reconcileable to each other ; and if they could not be conſidered as reconcile- 
le, would afford a very good reaſon for preferring the latter. 
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— gave the firſt would probably have given the ſecond, if they had 
heard the ſubſequent evidence. Beſides, when the two verdiq; 
| were compared, the laſt muſt derive weight from the very cir. 
cumſtance of its being the laſt. When after one trial, parties 
proceed to a ſecond, the cauſe is better underſtood ; the parties 

are fully acquainted with the merits of their own caſe, and of 

that of their adverſary; and are better prepared to ſupport the 
one, and combat the other. In this caſe too, the ſecond yer. 

dict had an advantage from being given by a full ſpecial jury, 
whereas the firſt was the verdict of a common jury, with the 
aſſiſtance of only three ſpecial jurors. That the laſt verdict wy 

in itſelf perfectly ſatisfactory; no objection could be made to 

it; and it concurred with and confirmed thoſe ſuſpicions, which 
their Lordſhips entertained when they ordered a ſecond trial. 
Thoſe ſuſpicions induced their Lordſhips ta think, that the fir 
verdict was not fatisfaCtory, and that the cauſe ought to undergo 

a ſecond examination by a jury. And as upon ſuch ſecond ex- 
mination, a jury had given a verdict contrary to the former; to 
determine that the ſecond verdict was not a ſatisfactory deciſion 

of the queſtion, was in effect to ſay, that the queſtion could 
never be ſatisfactorily decided. 


E. Thurlow. On the part of the reſpondents it was contended, that all iſſues 
W. Davy. of this kind are directed to inform and ſatisfy the conſcience of the 
5 1 Court by which they are directed; and where, as in the preſent 
caſe, two different verdicts are found upon the ſame evidence, 
it is almoſt of courſe to grant a third trial; for otherwiſe, it i 

ſcarcely poſſible for the conſcience of the Court to be ſatisfied: 

And when two verdicts are contradictory, one does not merit 

more credit than the other. That the weight of evidence on 

both trials, and particularly on the laſt, being in favour of tie 

will, the ſecond verdict muſt, in that reſpect, be conſidered 3 

contrary to evidence; which has always been held a good ground 

for granting another trial. That the facts in this caſe being 

both numerous and complicated, it ſeemed highly expedient, fo 

the quiet and ſatisfaction of the contending parties, that the) 

ſhould again be examined into, and finally diſcuſſed, in the mol 

ſolemn manner that the conſtitution of this kingdom will pet. 

mit. And though the great expence attending this mode al 
diſcuſſion, formed the appellant's only ſolid objection to it, J 


the force of that objection was obviated by the reſpondents hate 
ing 
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ing conſented to take only nif prius coſts, in caſe another verdic —— 
ſhould be found in their favour. 


ing ſel on this appeal, it was ORDERE Onvens 
After hearing Counſel on this appeal, 0 D and tant ery 


1pJUDGED, that the orders therein complained of, ſhould be M. 8. Jour. 
| fub anno 177. 


reverſed. p. 138. 
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Philip Thickneſs, Eſq; adminiſtrator of? 
his late wiſe Mary Aun Elizabeth, \ 1 
and alſo adminiſtrator of Joyce Thicke | 6 


neſs, deceaſed, his daughter, 


Peter Liege, William Jouſſelin and others, Reſpondents. 0 
16th February, 1775. 


PETER LEWIS BERRENGER, being ſeiſed of a ſmall real 
eſtate of the yearly value of 8 J. and poſſeſſed of a conſider- 
able perſonal eſtate, made his will, dated the 29th of May 1731, 
and thereby appointed Daniel Gobbe and Paul Girandeau his exe- 
eutors : And, after giving ſome ſmall legacies and annuities, he 
zave and deviſed in the following words; viz. © I diſp ole of all 
*and ſingular the reſt, refidue and remainder of ay eſtate in 
* lands, houſes, tenements, monies, annuities, ſecurities, goods, 
*and chattels whatſoever, as follows, that is to ſay, I give and 
* deviſe all the ſaid reſt, reſidue and*remaihder of my ſaid eſtate, 
to my ſaid executors, in truft to place the ſame out at intereſt, 
* as the ſame {hall be by them received, as ſoon as the ſame ſhall 
*come to their hands, upon ſuch funds and ſecurities as they 
* ſhall think fit. And I will, that the intereſt money, and the 
rents of my houſes, lands or tenements, which my executors 
* ſhall receive, be likewiſe placed out at intereſt, except only if 
it happen that my daughter ſurvive her ſaid huſband, for 
then my will is, that my ſaid truſtees pay to her every year 
during her natural life, all the intereſt of the reſt} reſidue and 
remainder of my eſtate, and of the increaſe thereof, by in- 
"tereſt, rents or otherwiſe; and that after her deceaſe, they 
divide equally ſhare and ſhare alike amongſt her ſue; all the ſaid 
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te reſt and remainder of my eſtate, and the increaſe thereof; but 
* that diviſion to be only when the youngeſt of them ſhall be 
« 21 years old; and if any of them be then dead, and hath left , 
s lawful iſſue, then my will is, that the guardian of that layfy 
e iſſue may receive his ſhare. But if my daughter happen tg 
„ die without any child, or the youngeſt of them ſhould ng 
« arrive to 21 years, and none of them ſhall have left lawful iſe 
* then my will is, that the remainder of my eſtate, and all th, 
* increaſe thereof be divided into four equal parts, whereof | 
% give and bequeath one fourth part to Peter Liege, a ſurgeon, 
„ And I give and bequeath one other fourth part to Vi. 
«* liam fouſſelin a jeweller, and to John Fouſſeln his brother, | 
*© confetioner. And I give and bequeath one other fourth par 
* to the children of John Pomarede and Mary Benigne his wife, 
* of Dublin. And I give and bequeath one other fourth part ty 
% Charles Benjamin Jeſfries, ſon to Captain Latouche of Chelſea, 
« And if it ſhould happen, that when this article ſhould take 
* place, that one of the four donees were dead, (for I conſider 
„ William Fouſſelin and his brother John to be but as one fingle 
« donee, and ſo likewiſe of the iſſue of Jobn Pomared: and 
& Mary Benigne his wife, as one ſingle donee) and had left no 
« lawful iſſue, then my will is, that his ſhare be divided equally 
* among the ſurviving donees. 
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The teſtator alſo made a codicil to his will, dated the 8th of 
November, 1731, in the words following, vig. Whereas there 
* isaclauſe in my will bearing date the 29th day of May, 1731, 
in manner following, viz. but if my daughter happen to die 
„without any child, or the youngeſt of them ſhould not arnve 
„to 21 years, and none of them ſhall have left lawful iſe, 
te then my will is, that the remainder of my eſtate and all tht 
„ increaſe thereof, be divided into four equal parts, whereof | 
give and bequeath one fourth part to Peter Liege, &c. to alte 
* which clauſe, viz. of dividing it into four parts, the delign 
sand intent of this codicil now annexed to the ſaid will is, tha 
* my faid eſtate (that is the remainder thereof, as aforeſaid) be 
and ſhall be divided into five equal parts, whereof my will I 
„ hereby declared, that the children of my niece Querqu 4 
* Chalats, ſhall be accounted as one of the five donees, and ſhall 
* have one fifth part; and the other donees in my ſaid will mei- 


« tioned, ſhall have one fifth part of the ſaid remainder of 7 
fa 
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« {aid eſtate, as before the codicil was made; the ſaid Peter 1 
«« not being hereby excluded, but to continue as before one of DES 
< the ſaid donees ; and I do confirm every other part of my ſaid 


ill, not hereby altered. 


The teſtator died in November, 1731. 


At the time the teſtator made his will and alſo at his death, his 
daughter Mary Ann Elizabeth, then the wife of Mr. John La- 
nove, had iſſue one daughter about fix years old, alſo named 
Mary Ann Elizabeth, her only child, to whom the teſtator ſtood 
Godfather, which granddaughter afterwards intermarried with 
the appellant, and died on the 19th of March, 1748, having 
had iſſue by him four children, who all died infants ; but three 
of them ſurvived her, and Joyce her laſt ſurviving child, died on 
the 2gth of June, 1752, being then an infant of about five 
years old, and all the children, as well as their mother, died in 
the lifetime of Mrs. Lanove, and all of them except Joyce, in 
the lifetime of Mr. Lanove. 


In January, 1749, the ſaid John Lanove died, and his widow 
then becoming entitled by virtue of the will of Mr. Berrenger, 
to the intereſt of the reſidue of his eſtate, and the increaſe 
thereof for her life, exhibited her bill in the Court of Chan- 
cery, in her own name, and in the name of the ſaid Foyce Thick- 
n:ſe her granddaughter, againſt her father's executors, for an ac- 1 
count of his perſonal eſtate, and the rents and profits of his lf 
real eſtate ; and that what had accrued due thereon before her 1! 
huſband's death, might be placed out at intereſt purſuant to the [| 
will; and that the intereſt and income of what had accrued due Fl 


er "nice, or ſhould thereafter accrue during her life, might be paid to 
90 ber, and that the truſts of the will might be carried into execu- 
"at tion, and the title deeds left with the Maſter; and that the 


then ſurviving executor Daniel Gobbe, might be decreed to act, 
or aſſign his truſt, and that proper directions might be given for 
carrying the truſts of the will into execution. 


hall 

en- To this bill all the defendants put in their anſwers, and the 
07 lc being at iſſue was ſet down for hearing; but before it came 
aid en, the (aid Joyce Thickneſje the infant died, and the appellant 


* obtained adminiſtration to his ſaid daughter, as alſo to 
Vol. VII. 3 M his 
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8 his ſaid late wiſe, Mrs. Lanove's daughter, and claiming, as ſuch 
ns adminiſtrator, to be entitled to the reſidue of the teſtator'; 
eſtate, expectant upon the death of Mrs, Lanove, as an interef 
' veſted in his wife, or daughter, and the reſpondents the donees 
named in the teſtator's will, claiming title to ſuch reſidue ex. 
pectant as aforeſaid, in caſe Mrs. Lanove ſhould die without 
leaving apy child living at her death; ſhe in March 1753, ex. 
hibited her ſupplemental bill, againſt the ſaid Daniel Gobbe, and 
the executors of the deceaſed executor, and alſo againſt the ap- 
Jellant, and the perſons named as donees in her father's will; 
thereby ſtating, as ſupplemental matter, the death of her grand- 
daughter Joyce Thickneſſe, and the claims of the appellant and 
the reſpondents the donees, as alſo the death of Charles Benjamin 
Jeffries, one of the original donees, without iſſue; and praying, 
that her rights and intereſts, and thoſe of all other parties, if 
any, in or to her ſaid late father's real and perſonal eſtates, might 
be eſtabliſhed and determined, and ſecured to them; and that the 
title deeds, evidences and writings concerning the ſame, might 
be preferved for her benefit, and the benefit of ſuch other 
perſons as ſhould be intereſted therein at her death. 


The defendants ſeverally put in their anſwers to the ſupple- 
mental bill. And the appellant by his anſwer inſiſted, that 
having intermarried with the teſtator's granddaughter, the faid 
Mary Ann Elizabeth, the daughter and only child of the plain- 
tiff Mrs. Lanove, and ſhe having attained the age of 21, and 
afterwards dying, having had the ſaid Foyce her daughter, who 
was alſo dead, he as huſband to his ſaid deceaſed wife, and next 
of kin to his ſaid daughter Joyce, had obtained adminiſtration to 
them, and that by virtue of the teſtator's will, his late wife, or 
the ſaid Foyce her daughter, as the ſurviving lawful iſſue of her 

mother, had a veſted intereſt in them, or one of them, in the 
ſaid real and perſonal eftates, and that the ſame was then veſted 
in him, and that he had a right thereto, expectant on the death 
of the plaintiff Mrs. Lanove, 


The defendants the donees, by their anſwers, ſubmitted to the 
Court, that in caſe the plaintiff ſhould die without any child ot 
iſſue living at her deceaſe, they would be entitled to the ſeveral 
ſhares following in the reſidue of the teſtator's eſtate, viz. the 

reſpondent Liege to one fourth; the reſpondents William Je 
in 


— — — — / i — — — 
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In and John Fouſſelin to one fourth; the reſpondents the chil- 
dren of John Pomarede and Mary Benigne his wife to one fourth; 
and the reſpondents the children of the teſtator's niece Qyergue 
4: Chalats, to the remaining fourth part. 


On the 2oth of July, 1754, the cauſe came on to be heard 
before the Lord Chancellor Hardwicke, when his Lordſhip was 
pleaſed to give the uſual directions for taking the accounts of 
the teſtator's perſonal eſtate, and to order that the capital thereof, 
and the intereſt and profits down to the death of John Lanove, 
ſhould be paid or transferred to the Accountant General, and 
continued or placed out at intereſt in his name, in truſt in the 
cauſe; and the intereſt and income of the real and perſonal eſtate 
accrued ſince the death of John Lanove, and the future intereſt 
and income which ſhould accrue during her life, were ordered 
to be paid to the then plaintiff Mrs. Lanove; and after her de- 
ceaſe, any of the parties, or any other perſon who might be in- 
tereſted in any part of the teſtator's perſonal or real eſtate, ac- 
cording to the contingencies in the will, were to be at liberty 
to apply to the court concerning the ſame, as they ſhould be ad- 


viſed, and all further directions were reſerved. 


The accounts were accordingly taken, and the clear reſidue of 
the teſtator's perſonal eſtate, and the intereſt and profits thereof to 
the death of Mr. Lanove, were transferred into the Accountant 
General's name, and inveſted in 2049/. 2s. 9d. three per cent. 
conſolidated Bank annuities, gog8/. 5s. 8d. three per cent. 
Bank annuities of the year 1726, and in three ſeveral Exchequer 
orders, amounting to 75 /. per ann. 


Mrs. Lanove died on the 2gth of December, 1972, having 
cceived the intereſt, income and profits of the clear reſidue of 
the teſtator's perſonal and real eſtates, which accrued due in her 
lifetime, 


In Hilary Term, 1773, the reſpondents exhibited their ſup- 
lemental bill againſt the appellant, ſtating the former proceed- 
F"85, and the death of Mrs. Lanove, having made her will and 
ppointed the reſpondents, 1/aac Fohn Barnoum, and Jobn Bri- 
wult who died in her lifetime, executors thereof; and that Mrs. 
loickneſſe, the appellant's late wife, was ſix years of age at the 

time 


0 


228 


— time her grandfather made his will, and that he well key 


1775 


ter Mrs. Lanove had a daughter living, namely the ſaid Mar 


three per cent. conſolidated Bank annuities, and 3og8/. 55. 84 
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at the time he made his will and codicil, that his daug. fi 


Ann Elizabeth, who afterwards married the appellant, and thy 
he was one of the Godfathers to his ſaid granddaughter in bay. 
tiſm; and therefore this bill prayed, that the rights and intereſ 
of the plaintiffs, and the other parties, might be eſtabliſhed and 
determined by the Court, and that they might have the beneft 
of the former ſuit and proceedings. 


w_s ann ao cc wit as 6. ERS. a> 


The appellant by his anſwer to this ſupplemental bill, ad. 
mitted, that at the time the teſtator made his will and codici, 
the ſaid Mary Ann Elizabetb Lanove his daughter, had a daugb- 
ter named Mary Ann Elizabeth then living, an infant of tender 
years, who afterwards became the wife of the appellant, and 
having attained the age of 24 died; and ſtated, that he had cb- 
tained adminiſtration to her, and the three children who ſurs 
vived her, and that in one or other of thoſe rights, he claimed 


to be entitled to the whole reſidue of the teſtator's real and per- 
ſonal eſtate. 


_— — — — DI 


The cauſe came on to be heard on the 11th and 12th 
March, 1774, before the Lord Chancellor Bathurſt ; and on the 
21ſt of that month, his Lordſhip was pleaſed to declare, That 
on the true conſtruction of the teſtator's will, the deviſe over 
had taken effect, and ordered the three Exchequer orders r- 
maining in the Bank, on the credit of the cauſe Lanove again 
Gobbe, to be delivered out to Mr. John Henley, and fold with 
the privity of the Accountant General, and aſſigned by himt 
the reſpective purchaſers thereof, and the money ariſing fron 
ſuch ſale to be paid into the Bank, to be placed to the account 
of the cauſe : And that one fourth part of the 20491. 25. 96 


— Ov 9 a «5 


three per cent. Bank Annuities of the year 1726, ſtanding in tis 
name of the Accountant General, in truſt in the ſaid cauſe, and 
of the intereſt accrued thereon ſince the death of Mary An 
Elizabeth Lanove, and to accrue thereon until the transfer; a 
of the money to be raiſed by ſale of the ſaid Exchequer annuiti 
and the payments accrued thereon during the ſame period, znd 
to accrue thereon until the ſale, ſhould be transferred and paid 
to the reſpondent Peter Liege; and one other fourth part theredl 
to the reſpondents William Fouſſelin and Fohn Jouſſelin, in = 

3 moictic 


pu ww K . _ =y — 
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moieties; and declared, that the reſpondents Daniel Pomarede 


and Mary Armengau, with the reſpondents, Samuel Pritchard 
and Ann his wife, Jacob Lacam and Harriet his wife, in right 
of their reſpective wives, were entitled to one other fourth part 
thereof in equal ſhares; and ordered, that one fourth part of ſuch 


fourth part, ſhould be transferred and paid to the GBA 


Daniel Pomarede, and one other fourth part of fuch fourth pa 


to the reſpondent Mary Armengan ; but before the transfer and 


payment of the remaining two fourths of ſuch fourth part, be- 
longing to the reſpondents Samuel Pritchard and Ann his wife, 
and Jacob Lacam and Harriet his wife, in right of their wives, 
the ſaid reſpondents, the huſbands, ſhould reſpectively lay be- 
fore the Maſter, ſuch ſettlements as they had made, or propo- 
als for ſuch ſettlements as they intended to make on their ſaid 
wives, and the iſſue of their marriages reſpectively, and the Maſ- 
ter was to enquire whether the ſame were reaſonable and proper 
or not, and was to ſtate the ſame, with his opinion thereon, to 
the Court, whereupon ſuch further order ſhould be made relating 
to the transfer and payment of their reſpeRiye ſhares, as ſhould 
be juſt. And it was ordered, that the remaining fourth part of 
the ſaid Bank annuities and intereſt, and of the money to be raiſed 
by the ſale of the ſaid Exchequer annuities, and of the payments 
accrued and to accrue thereon as aforeſaid, ſhoyld be divided 
into thirds, and one third part thereof be transferred and paid 
to the reſpondent Jobn Alexander Qyerqui, Sieur de Cbalais; 
and one other third part thereof, to the reſpondent James Au- 
guſtus Querqui, Sieur du Chatelier ; and the remaining third be 
ſubdivided into moieties, and one moiety transferred and paid 
to the reſpondent Fane Margaret Petitpierre, and the remaining 
moiety to the reſpondent Ann Elizabeth Petitpierre; and it was 
further ordered, that 18 J. 15s, which accrued for one quarterly 
payment on the ſaid Exchequer annuities, in the lifetime of Mary 
Ann Elizabeth Lenove, ſhould be paid to the defendant Barnouin 


ber executor ; and that all parties ſhould be paid their coſts to 
be taxed, out of the aforeſaid funds. 


| From this decree the appellant appealed ; and on his behalf 
t was contended, that the reſidue of the teſtator's perſonal eſtate 
velted abſolutely in Mrs. Th:ic&neſſe, on her attaining her age of 
21, ſubje& to her mother's right to receive the produce for her 
life; and though ſhe died in the lifetime of her mother, it was 
tanſmitted on her death to her adminiſtrator ; becauſe a limi- 

Vor. VII. 3 N tation 


E. Thurlow. 


A. Wedder— 
burn. 


J. Madocks. 


or not. And therefore, if a legacy be given to A. for life, and afte; 


Having directed that the fund ſhould be divided among het 
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tation of perſonal property to a party, gives a right to his exe- 
cutors and adminiſtrators, whether they are named in the inſtrument 


his death to B. without ſaying to his executors or adminiſtrator, 
yet the executors or adminiſtrators of B. ſhall take the legacy, 
though B. die in the lifetime of A. That this reſidue veſted in 
Mrs. Thicꝶneſſe upon her attaining 21, both by the act of the lay 
and the intention of the teſtator. It appeared, that the teſtator had 
taken ſome offence againſt his ſon in law Mr. Lanove, and there. 
fore directed the produce of the reſidue to accumulate to the prin- 
cipal, during the joint lives of Mr. Lanove and his wife, If ſhe 
ſhould ſurvive, he intended that ſhe ſhould be let in to the 
benefit of the produce for her life, but whether ſhe ſhould ur. 
vive her huſband, or die in his lifetime, his grandchildren were 
the firſt and main objects to whom the capital ſhould belong, 
whether their mother's accidental intereſt in the profits ſhould 
take place or not; and his collateral relations, to whom he gave 
it over, were only his ſecondary objects, in caſe the firſt ſhould 
fail. Accordingly, having given the whole reſidue to his exe- 
cutors, upon truſt to accumulate (except in the caſe of hi; 
daughter ſurviving her huſband, in which caſe he directed, by 
way of exception, that ſhe ſhould be let in to the produce 
for her life) he directed, that after her death, the fund itſelf 
ſhould be equally divided among her ifſue, meaning her chil- 
dren; as was evident from his afterwards directing, that the 
iſſue of ſuch iſſue ſhould ſtand in /oco parentis, and alſo from 
the deviſe over, where he uſed the term child, in deſcribing the 
reverſe of the contingencies under which the iſſue were to take. 


AS a wma os a as a _£ 


[ _ 
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children, he then appointed the time when ſuch diviſion ſhould 
be made, viz. when the youngeſt of them ſhould attain 21; 
and as the elder children muſt have attained that age before the 
younger, he of neceflity intended by that direction, that the 
children who ſhould be entitled to ſhares, ſhould be ſuch © 
had attained 21. But as it might happen, that before the 
youngeſt ſhould attain 21, ſome of the eldeſt might be dead, 
leaving children; he therefore directed, that if any of the chil- 
dren ſhould be dead when the youngeſt ſhould attain 21, and 
had left a lawful iflue, the guardian of that lawful ifſue light 
receive his ſhare for the benefit of ſuch ifſue ; preſuming, tha 
when the youngeſt ſhould attain 21, if an elder child was the 


dead, leaving a child, ſuch child would be under age, * 
| Fe 
2 
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the gift to the grandchildren concluded; and the intention of 
the teſtator was evident, that each of them ſhould be entitled, 
when the youngeſt ſhould attain 21, to a ſhare of the reſidue, 
jn caſe none of them died before that time leaving iſſue ; and 
jn that caſe, the ifſue was to ſtand in the place of the parent. 
There was no difference between the caſe of Mrs. Lanove the 
mother, being then living or dead; ſave only, that in one event 
the grandchildren would become entitled to an intereſt in poſ- 
ſeſſion, and in the other to a future intereſt to come into pol- 
ſeſſion upon her death. An intereſt actually accrued, to which 
a party is entitled, whether it be a right in preſent poſſeſſion, 
or a right to come into poſſeſſion upon the happening of a fu- 
ture event, is an intereſt veſted, It is aſſignable, it is tranſ- 
miſſible to an adminiſtrator, it is deviſeable by will, and paſſes 
to an executor. In the preſent caſe, Mrs. Thickneſſe attained 
her age of 21, in the lifetime of Mrs, Lanove; ſhe was the only 
one of Mrs. Lanove's children who did attain that age; conſe- 
quently the youngeſt who attained 21; and upon her attain- 
ing it, ſhe took a right to the whole fund, ſubject to the 
caim of her mother to receive the profits for her life. It was 
therefore veſted in Mrs. Thickneſſe, and tranſmiſſible to her ad- 
niniſtrator, as effectually as if the teſtator had ſaid, ** that when 


fund ſhould be divided among all the children, their exccu- 
* tors and adminiſtrators ;” for being perſonal property, the 
pitt alone imports its being ſo tranſinĩſſible. This intereſt could 
not be diveſted out of Mrs. Th:icknefſe, but by ſome expreſs 
proviſion in the will for that purpoſe. There was no diveſting 
clauſe in the will, but there was a clauſe giving it over in caſc 
t ſhould never veſt ; and this clauſe fortified the intent of the 
llator in the former, for that clauſe muſt of neceſſity import 
be reverſe of the contingencies, upon which the grandchildren 
"ere to take an intereſt. The fund was to be divided among 
Uthe children, when the youngeſt ſhould attain 21; and if 
ly of them ſhould be then dead, leaving iſſue, ſuch iſſue was 
and in the place of the parent: The reverſe of this was, 
ere ſhould be no child, or if they ſhould all die before the young- 
ſoould attain 21, and none of them ſhould leave any iſſue, then 
* perſons in remainder ſhould tate; and accordingly the wards 
Ne, © but if my daughter happen to die without any child, 
or the youngeſt of them - ſhould not arrive to 21 years, and 
done of them ſhould have left lawful iſſue, Sc.“ | 

But 


the youngeſt of Mrs. Lanove's children ſhould attain 21, the 


| 
| 
| 
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of payment came. 


would make it diviſible among ſuch only as ſhould ſurvive! 
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But it was objected, I. That the veſting was poſtponed til 
after the death of the mother. II. That the words,“ but i 
* my daughter happen to die without any child,” meant. 
child living at her death. III. That the time of payment wy 
annexed to the gift, and therefore it was not veſted till the tins 


In anſwer to the firſt objection it was ſaid, that there wx 
nothing in the firſt diſpoſition to ſuggeſt any ſuch intent, but 
the words, and that after ber deceaſe they divide, &c. But thek 
words were only conſequential upon the gift of the produce ty 
Mrs. Lanove for her life, and did not point out the time whe 
the capital ſhould veſt; for if it were otherwiſe, there nee; 
could exift a caſe, where an intereſt could veſt during the lit 
of the tenant for life, ſince theſe words are always uſed. In per. 
ſonal as well as real eſtates, where any thing is given to one 
for life, and from and after his deceaſe to another, both the 
preſent and future intereſt veſt at the ſame time; it is an effed 
which the law has given to ſuch limitation, and is an efſtablid. 
ed rule of property in England. That to poſtpone the veſting 
till the death of the mother, would produce a conſequence diredty 
contrary to the will; for it would produce a ſurvivorſhip among 
the children after they had attained 21, in caſe any of then 
ſhould die above that age without iſſue; far the teſtator gun 
the fund to all the children expreſsly, when the youngel 
ſhould attain 21, , e. when they ſhould all be 21. Therefore 
every child attaining 21, and in being at the time when th 
youngeſt attained that age, ſhould have a ſhare ; but if the vel 
ing was poſtponed till the death of the mother, thoſe wiv 
died in her lifetime before the youngeſt attained 21, would nd 
have any ſhare, but the whole would go to ſuch child or child 
as ſhould ſurvive the mother, notwithſtanding the teſtator had 
expreſs words given it to all who ſhould attain 21. 


To the ſecond objection it was anſwered, that the wor 
uſed in this ſenſe overturned the former part of the will; . 
though the teſtator had directed the fund to be divided amo! 
all the children who ſhould attain 21, this ſenſe of the wo" 


mother; but the natural ſenſe of the words, applied to ti 
caſe to which they were oppoſed, was, if Mrs. Lanove ſhovl 
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not have a child, The firſt diſpoſition was to the ifſue or chil- 
dren ; the firſt alternative therefore, was the not having children. 

The ſecond direction being to divide when the youngeſt ſhould 
attain 21 3 the ſecond alternative therefore was, if the youngeſt 
of them ſhould not attain 21. The laſt diſpoſition was, that if 
any of the children ſhould die leaving iſſue, then to the guardian 
of the child ; and therefore the third alternative was, if none 
of them ſhould have lawful iſſue. The will did not take notice 
that Mrs. Lanore had any child, and therefore the natural 
ſenſe of the words was conſiſtent with the tenor of the will. 
But to add the words living at her death, ſome intent muſt be 
collected from the will, as a ground for it; but all the parts of 
the will ſpoke the contrary. To the conſtruction of thoſe words, 
might be oppoſed the words which-follow, none of them ſhall 
| have left lawful iſſue; Mrs. Thicknefſe did leave lawful iſſue, and 
therefore the fund could not go over, by the letter of the will. 


In anſwer to the third objection, it was ſaid, that the time of 
diviſion was annexed to the gift, i. e. the time when the ſhare of 
each child was to be aſcertained, namely, when the youngeſt 
ſhould attain 21, but the time of payment was not annexed to 
the gift ; for no paſſage in the will declared, that the fund ſhould 
be paid to the ſeveral children when the youngeſt ſhould attain 
21. Had there been two children, and both had attained 21, 
it is clear, that when the younger attained 21, the ſhares would 
be aſcertained ; for the two children would be abſolutely enti- 
tled to the fund in moieties, ſubject to the mother's right to 
take the intereſt for her life. Mrs. Thicꝶhneſſè therefore having at- 
tained 21, and having neither brother or ſiſter who did attain that 
we, or left iſſue, the, as being the only child, was the youngeſt 
who attained 21, and upon attaining that age, the whole fund 
belonged to her, ſubject to her mother's intereſt for life. Add 
to this, that the appellant not only repreſented his wife, but 
bis children who ſurvived her; and who, if it had not veſted 
in their mother, muſt have taken it according to the proviſo 
df the will, had the veſting been poſtponed to the mother's 
death; becauſe the will provided, that if the parent died before 
tie time of veſting, the child ſhould take. 


Manifeſt intention of the teſtator, to be collected from the whole 
Vo. VII. 30 tenor 


On the other fide, it was ſaid, that it appeared to be the K. Jackſon. 
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a — tenor of his will, that all the limitations of the beneficial in. 
3 | "/75', tereſt in the reſidue of his eſtate, ſhould be contingent ; and that 
no perſon ſhould take any tranſmiſſible ſhare of it, before his 
| or her right of enjoyment in poſſeſſion tock place. He meant 


firſt to provide for his daughter, upon the contingency of her 


{ ſurviving her huſband, and afterwards, for ſuch of her iſſue 3; 
ſhould be living at her death; and if there ſhould be none ſuch, 
| then for ſuch of his relations named in his will, or their iſe 
as ſhould be then living. He did not, in any of the clauſes in 
his will, make uſe of the words executors or adminiſtrators, ot 
any other words which denote a legal repreſentation, or a tran(. 
| miſſion of a veſted legacy; but always uſed words of ſubſtity. 
N tion, introducing the iſſue in the place of the deceaſed parent, 
and one donee, or ſet of donees, in the room of another; and! 
this intention was not contrary to the rule of law, as the le- 
| gacy mult veſt on the death of a perſon then in being. That 
the words, F my daughter happen to die without any child, which 
introduced the bequeſt over, could not mean if ſhe happenel 
to die without ever having had any child; for that event he 
knew could not take place, ſhe having a child living at the 
time he made his will; and it would be abſurd to ſuppoſe, that 
the teſtator intended to deviſe over his eſtate, upon a contingen- 
cy which he knew could not happen ; the words muſt therefore 
mean, F my daughter die without any child living at ber death, 
If the reſidue of the teſtator's eſtate immediately veſted in the 
child of Mrs. Lanove then born, ſubject to her life intereſt, it 
would make the gift over to the ſeveral donees nugatory in its 
creation; but that he meant /uch iſſue of a deceaſed child of 
his daughter ſhould take, as ſhould be living at Mrs. Lanote“ 
death, appeared by his directing that the guardian of ſuch i- 
ſue, if under age, - ſhould receive his ſhare. If any thing veſtel 
in Mrs. Thickneſſe, it muſt have veſted in her immediately upon 
her father's death, as a remainder expectant upon the death of 
Mrs. Lanove ; but at the time when Mrs. Thickneſſe died, 
father being then alive, nothing had veſted in Mrs. Lanove he 
mother, and conſequently nothing could have veſted in tif 
daughter; it being abſurd to ſay, that the remainder veſted be. 
fore the particular eſtate. And if Mrs. Thickneſſe, or any other 
child of Mrs. Lanove, had taken a veſted intereſt, it would ba 
been tranſmiſſible to their perſonal repreſentatives, if they fed 


-before her, and would not have gone to their iſſue; . 
| woll 


— 
* 
— 7 TT» a _—_—_— r 


Caſes in Parliament. eee 


mould have been plainly contrary to the teſtator's intention, 
That in the preſent caſe, there was no ſubſtantive gift, to make 22 * 
it a legacy immediately veſted, though payable at a future time; | 
but the gift and the time of payment, were after the death of 

Mrs. Lanove; both commenced together, and the time of the 

gift, and of the payment or diviſion, were the ſame. Laſtly, 

that the bequeſt being to all the children, and all the ifſue of 

ny deceaſed children of Mrs. Lanove, the guantum of the lega- 

, or of each child or grandchild's ſhare, could not be aſcertain- 

d until Mrs. Lanove's death, and therefore could not be a pro- 

per object of, or any conſideration for a ſettlement; nor was it 

zen by the will as a fortune or proviſion, but only as a general 

Jegacy conſequently not within the reaſon of thoſe caſes, in 

which portions or fortunes provided by ſettlements, have been 

Ppeld to be veſted and tranſmiſſible intereſts, before the time of 


ning them. 


After hearing counſel on this appeal, it was ORDERED and Decaer 
4dJUDGED, that the ſame ſhould be diſmiſſed ; and the de- 1 


ree therein complained of, affirmed. Sub anne 177%. 
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Thomas Toder and Ann his Wife, - Appellants. Caſe 21. 


Mark Sanſam, and Others, - Reſpondents. 


27th February 1775. 


HOMAS GRE AVES being ſeiſed in fee, amongſt other 
eſtates, of a farmhouſe and homeſtead, at Bottisford in the 
ounty of Leiceſter, wherein he dwelt, and poſſeſſed of a leaſehold 
meſſuage or tenement and divers cloſes of arable land, which 
de held under five ſeveral leaſes for lives, which had been grant- 
d by the chaplains and poor of the hoſpital of William Wig- 
one of the town of Leiceſter of the ſaid William Wig ſtone's 
foundation, which were altogether of the yearly value of between 
30“. and 40/. ſubject, as to the leaſeholds, to reſerved rents 
mounting to 11/, 5s. a year; made his will, dated the 18th of 
pri 1729, and thereby, inter alia, gave and deviſed in the words 
blowing: * I give and bequeath unto my grandſon Thomas 

2 ny *« Sanjam 
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« Sanſam and unto his heirs for ever, my farmhouſe and home. 


** ſtead in Bettigſord, which I now dwell in; and allo all the 
land and cloſes which I now hold under Wigſtone hoſpital i 
«* Leicefier, with all that J formerly bought of Richard Wl 
„% and Francis Sumner, to hold to him and his heirs for ever, 
* as ſoon as be ſhall accompliſh his full age of 21 years; but in cafe 
* he ſhould happen to die before the ſaid eſtate ſhall be enjoyed by 
* him, or attain to the years aforeſaid, that then my mind and 
1 will is, that my whole eſtate before mentioned to return 9 
* my grandſon Richard Sanſam and unto his heirs for ever: 
„and if he happen to die, then to return unto my grand. 
* daughter Sarah Sanſam and unto her heirs for ever. [ten 


my will and mind is, that my ſon and daughter Mark a8 
% Ann Sanſam ſhall peaceably enjoy all this my whole eſtat 
* beforementioned, until their ſons ſhall come to attain 7he ful 
* age of 21 years, my ſon Mark Sanſam paying out of the ſid 
„ eflate 20 J. a year unto my loving wife, Ann Greaves, during 
« her natural life.” And after giving to his grandſon Richarl 
Sanſam and his heirs, other lands, and to his granddaughtet 
Sarah Sanſam and her heirs, other lands, he gave to her a legacy 
out of Bottisford eſtate in theſe words: © And alſo 201. to l. 
*c, paid. to her by my grandſon. Thomas Sanſam out of the {aid 
* eſtate, as ſoon as be ſhall come to accompliſh his full age of 11 
„years. a 


The teſtator died in the year 1729, without revoking or al 


tering his will, leaving the reſpondent Robert Greaves, hi 


eldeſt fon and heir at law; and as Thomas Sanſam, the de viſee, 
was an infant at the time of the teſtator's death, the reſpondent 
Mark Sanſam and Ann his then wife, by virtue of the teſtator: 
will, entered upon the farmhouſe, homeſtead and premils, 
which were deviſed to Thomas Sanſam in manner abovemel- 
tioned, and continued in the poſſeſſion thereof until the death 
of Thomas Sanſam and he paid the 20/. a year to the teſtator! 
wife to the time of her death. 


' Richard Sanſam, one of the deviſees, died an infant, and with- 
out iſſue, in July 1732, being then only ſeven years of age. 


Thomas Sanſem, the other deviſee, died on the 15th of Aug 
1746, without iſſue, leaving the reſpondent, William Sanſus 
then an infant, his brother and heir at law, having lived to at- 


tain his full age of 21; for he was born between the _ 
ie 
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fye and fix o'clock in the morning of the 16th of Auguſt 172 5, 
and died about 11 o'clock in the forenoon of the 15th of Auguſt 
1746, when he was killed by a fall from a waggon. And on: 


his death, the reſpondent William Sanſam, as his heir at law, be- 
came entitled to the eſtates in queſtion. 


Sarah San ſam, the teſtator's granddaughter, ſurvived her two 
brothers, Richard and Thomas, and having intermarried with 
Richard Linthwaite, had iſſue by him, the appellant Ann, and 
Sarah Linthwaite, her only children and heirs at law, and died 
in March 1757. * | | 


After the death of the teſtator, and in the lifetime of the de- 
I viſce Thomas Sanſam, three of the five leaſes which he was en- 
titled to, determined by the deaths of the ſeveral perſons for 
whoſe lives the leaſehold premiſes were thereby granted; and 
the reſpondent Mark Sanſam, with his own money, purchaſed 
of the hoſpital three new leaſes of the ſame premiſes for his own' 


three leaſes to the hoſpital, and obtained from them two new 
leaſes, compriſing all the premiſes contained in the three which 


pondent Snape, on mortgage of theſe two leaſes. 


9 


In February, 1761, the appellant Ann and her ſiſter Sarah 


de huſband and adminiſtrator of Sarah the teſtator's grand- 
laughter, exhibited a bill in the Court of Chancery, againſt the 
elpondent Mar Sanſam and Ann his then wife, and the other re- 


nizht be eſtabliſhed, and that the defendants might come to an 
ccount with the plaintiffs, and that the rents and profits of the 
remiſes, which had become due in the lifetime of Sarah San- 
m, after the death of Thomas Sanſam, might be paid with 
Mtcreſt to the plaintiff Richard Linthwaite z and that the rents 
d profits thereof, which had become due ſince the deceaſe of 
ab, might be paid with intereſt to the appellant Ann and her 
ler, or laid out for their benefit ; and that they might be let into 
oſſeſſion of the premiſes; and that the mortgage made to the re- 


the 


au 
fam, 
) A= 
6 of 


n Snape and Mark Sanſam might be declared to be truſtees 
. 
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benefit ; and he, on the 26th of May 1748, ſurrendered theſe: 


he ſurrendered ;: and he afterwards borrowed 100 J. of the re- 


mthwaite, together with Richard Linthwaite their father, as 


pondents, praying, that the will of the teſtator Thomas Greaves 


Pndent ohn Snape might be ſet aſide; and that the reſpondents 
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in the new leaſes which had been obtained by the reſponder 
Mar Sanſam, for the benefit of the appellant Ann and her ſite, 
and that the fame might be aſſigned to them; or in caſe the 
reſpondent Jobn Snape was juſtly entitled to any mortgage of the 
leaſehold premiſes, that the reſpondent Mark Sanſam might gif. 
charge the ſame, and indemnify the appellant and her ſiſter there. 
from; and that the title deeds and writings might be delivered 
to the appellant and her ſiſter, or ſome proper perſon in truſt for 
them. 


To this bill the reſpondent Mark Sanſam and his wife, and 
the other reſpondents ſeverally put in their anſwers ; and the 
reſpondent Mar Sanſam and his wife and the reſpondent Wi. 
liam Sanſam by their anſwers, infiſted, that Thomas Sauſam lived 
to. attain his full age of 21 years, and ſtated the times of his 
birth and death, as mentioned above; and they alfo inſiſted, 
that on his death, the freehold eſtates which had been deviſed 
to him, deſcended to the reſpondent William Sanſam, as his heir 


nefit of the two renewed leaſes, which had becn granted to him, 


The cauſe being at iſſue, ſeveral witneſſes were examined on 
both ſides, and though the plaintiffs by their bill had ſtated, 
that Thomas Sanſam died on the 15th of Auguſt 1746, yet the 
endeavoured to prove that he died on the x4th of that moni, 
and examined ſeveral witneſſes for that purpoſe, who gave ſons 
vague and looſe evidence as to the fact; but the plaintiffs di 
not give any evidence whatſoever of the time when Thomas dor 
ſam was born. On the part of the reſpondent Mark Sarjan 
and his wife, and the reſpondent William Sanſam, ſeveral wit 
neſſes proved, that Thomas Sanſam was born in the. morning d 
the 16th of Auguſt 1725, and maoy witneſſes proved, ve 
ſtrongly and cireumſtantially, that he died on the 15th of- 
guſt 1746. | 


On the 18th of July 1763, the cauſe was. heard before" 
Maſter of the Rolls, when his Honour was pleaſed to order, 9 
the parties ſhould proceed to a trial at law, at the then next I 
aſſizes for the county of Leiceſter on the following iſſue, 
whether Thomas Sanſam, the grandſon of the teſtator, died 00" 
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icth day of Augaſt in the year 1746? And all further directions 
vere reſerved till after the trial ſhould be had. 


gent William Sanſam, immediately upon being ſerved with a 
ſubpœna to appear to and anſwer the above bill, applied to Mr. 
Toba Lely of Grantham in the county of Lincoln, a ſolicitor of the "= 
court, and delivered to him all the neceſſary deeds and papers to 1 
enable him to prepare their anſwers, and act for them in the 
cauſe; and he undertook their defence, and acted as their ſoli- | 
citor from that time, until the end of December 1767 ; and on the | 
pronouncing of the decree, he having informed them of the nature | 
of it, and of the ifſue to be tried, they urged him to proceed 
WT in the trial, which he repeatedly promiſed to do, but he after- 
WY wards, on various pretences, declined proceeding to trial at the 
time appointed by the decree; but at the ſame time. aſſured 
dem, that no injury ſhould happen to them by the delay, and 
, WY that the trial ſhould be had at the ſummer aſſizes following. 


| 
| 
The reſpondent Mark Sanſam and bis wife, and the reſpon- | | 
| 
| 
| 
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; The reſpondent Mark Sanſam and his wife, and the reſpon- 
dent William Sanſam, for ſome time reſted fatisfied with Mr. 
s aſſurances; but as he did not proceed to try the iſſue, they 
1 afterwards made application to him to. proceed; and he then 
, politively refuſed to try the iſſue, Upon this they requeſted 1 
im to deliver up their papers, in order that they might employ | 


| 
ome other ſolicitor to act for them therein. This alſo he re- | 
WY fuſed to do; and, about Hilary Term 1767, he arreſted the re- | 
* ſpondents Mark Sanſam and William Sanſam for the remainder of 
dis bill of coſts ; which they thereupon paid him; yet he till | 
1. berſiſted in his refuſal to deliver them their papers, and by thoſe 
means they were diſabled from proceeding to try the iſſue. 


The plaintiffs endeavouring to avail themſelves of Mr. Lely's 
neglect, on the 18th of March 1766, made an application to the 
Court, and obtained an order, that the iſſue ſhould be taken | | 
5 If tried and found againſt the reſpondent Mark Sanſam and 1 
Ann his wife only, and procured the cauſe to be ſet down for 
directions upon the equity reſerved. 


tie Maſter of the Rolls, upon the equity reſerved, and (no coun- 
| ſcl 


On the 5th of July 1768, the cauſe was brought on before | | 
' 
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—_— ſel appearing for either of the reſpondents), the Court, on the 


lant Ann and her ſiſter; and the reſpondent Mark Sanſam wasto 
be at liberty to apply to the Court, for having what ſhould be found 


and the reſpondent Mark Sanſam and his wife, and the reſpon- 
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hearing, declared the will of the teſtator Thomas Greaves to he 
well proved, and that the ſame ought to be eſtabliſhed and carrie 
into execution ; and decreed the ſame accordingly. And the 
Court declared, that the reſpondent Mark Sanſam was to be 
conſidered as a truſtee in the renewed leaſes, for the appellant 
Ann and her ſaid mother and ſiſter; and it was referred to th: 
Maſter, to take an account of the rents and profits of the teſtator' 
eſtates, accrued fince the death of his grandſon Thomas Sanſan, 
and to diſtinguiſh how much of ſuch rents and profits accrued in 
the lifetime of Sarah, the late wife of the plaintiff Richard Linth. 
watte, and to take an account of the fines and fees paid by the 
reſpondent Mark Sanſam on the renewal of ſuch leaſes, and 
compute intereſt thereon, and ſuch intereſt was to be dedudt{ 
out of the rents and profits accrued fince the time of ſuch re. 
newals reſpectively; and ſuch fines and fees were to be conſider. 
ed as a charge on the premiſes compriſed in the renewed leaſes; 
and it was ordered, that ſuch of the rents and profits as accrued 
in the lifetime of the appellant Ann's mother, after a deduttion 
of ſo much of ſuch intereſt, ſhould be paid to the plaintiff Rich. 
ard, and that the reſt of ſuch rents after a deduction of ſo much 
of ſuch intereſt as accrued after her death, ſhould be paid into the 
Bank, in the name of the Accountant General, in truſt for theappel- 


due to him for ſuch - fines and fees; and the Maſter was to ap- 
point a receiver of the rents and profits of the eſtates, and the 
balance was to be from time to time paid by him into the Bank, 
to the credit of the cauſe ; and the appellant Ann and her filter, 
were to be at liberty to apply to the Court concerning the ſame; 


dent William Sanſam were to pay the coſts of the ſuit, ſo fars 
related to the queſtion, whether Thomas San ſam lived to attain 
his age of 21 years; and the reſt of the coſts, except as to the 
reſpondent Mark Sanſjam's right to be repaid what was due for 
principal and intereſt for the fines and fees of renewals, were i 
be paid to the plaintiffs out of what ſhould be coming on the 
account of the rents and profits before directed; and the colts 
which were directed to be paid by the reſpondent Mark San/an 
and his wife, and the reſpondent Milliam Sanſam, were to be 


deducted out of what ſhould be coming due to the os gs 
| 2 Mar 
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Mark Sanſam on the account of fines and fees, and the intereſt — 
thereof: And any of the parties were to be at liberty to apply 227 
to the Court, as there ſhould be occaſion. | 


The plaintiffs proceeded upon this decree before the Maſter, 
for the purpoſe of getting a receiver appointed of the eſtates in 
queſtion ; and, on the 11th of Auguſt 1768, obtained his report 
of the appointment of a receiver. 


All this time the reſpondent Mari Sanſam and his wife, and 
the reſpondent William Sanſam, remained totally ignorant of what 
paſſed ; and from the time of pronouncing the decree of the 18th 
of July, 1763, had not the leaſt intimation, either from Lely 
or any other perſon, that any proceedings were had in the cauſe, 
I until the 15th of September, 1768; when the reſpondent Mark 
danſam was ſerved with a writ of execution of the order for 
taking the iſſue pro confeſſo againſt him, the ſubſequent decree, 
and the Maſter's report. Immediately on this, freſh application 
was made to Mr. Lely for the papers in his poſſeſſion, and it was 
not till ſome time in Ogober following, that he delivered 
them up. 


But immediately afterwards, the reſpondent Mark Sanſam and 
his wife, and the reſpondent William Sanſam, preſented their 
petition of appeal to the Lord Chancellor Camden, ſtating the 
leyeral proceedings in the cauſe, and the conduct of Mr. Lely 
as above mentioned, and praying, that the cauſe might be re- 
heard, as to the directions given by the decree of the 5th of 
July, 1768, and that thereupon that decree might be reverſed, 
and that the cauſe might be ordered to ſtand over to be heard, as — 
to the matters reſerved by the order of the 18th of July, 17633 | 
and that previous to the hearing thereof, ſuch iſſue might be | 
tried at the then next Lent Aſſizes for the county of Letce/- | 
er; and the petitioners Mark Sanſam and Ann his wife, alſo 2 


prayed, that the order of the 18th of March, 1766, might be | | 
liſcharged. N | 


The appeal having been ſet down for hearing for the 15th of 
November, 1768, the reſpondent Mark Sanſam and his wife, | 
dave notice of motion for that day, to diſcharge the order of the | 
th of March, 1766, and that the iſſue might be tried at the 
then next aſſizes for the county of Leiceſter. 


Vor. VII. — On 
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On the 16th of December, 1768, the appeal and the matter gf 
the motion came on to be heard, when his Lordſhip, upon the 
defendants paying the plaintiffs their coſts incurred ſince the 
order directing the iſſue, did by conſent (the appellant Ann hay. 
ing a conſiderable time before attained her age of 21) order, that 
the decree ſhould be reverſed ;- and that the parties ſhould pro. 
ceed to a trial of the ſaid iſſue, at the then next aſſizes for the 
county of Leiceſter; and in caſe the iſſue ſhould not then be 
tried, through the default of the defendants, it was ordered, 
that the ſame ſhould be taken pro confeſſo as againſt them; and 
his Lordſhip reſerved the conſideration of all further direc. 
tions until after the trial ſhould be had, or the ifſue taken pro 
confeſſo; and any of the parties were to be at liberty to apply to 
the Court, as there ſhould be occaſion. 


In purſuance of this order, the reſpondents Mark Sanſam and 
William Sanſam, paid the plaintiffs 70 /. and upwards, for the 
coſts. thereby directed to be paid ; and the parties proceeded to a 
trial of the iſſue at the Lent Aſſizes 1769, for the county of 
Leiceſter, and after a full trial, and an examination of many wit- 
neſſes on the part of the plaintiffs, and of thirteen witneſſes on 
the part of the defendants, the jury (moſt of whom were ſpe- 
cial) found, that Thomas Sanſam died on the 15th of Auguf, 


1740. 


On the ziſt of March, 1769, the reſpondent Mark Sanſam 
and his wife, and the reſpondent William Sanſam, obtained an 
order for ſetting down the cauſe to be heard on the equity re- 
ſerved, and had it ſet down accordingly; but on the 8th of June 
following, - and not before, the plaintiffs thought fit to give no- 
tice of motion for a new trial of the iſſue. The motion came on 
in the beginning of July following, before the Lord Chancel- 
lor, when it was inſiſted on as a foundation for the motion, that 
the defendants in the iſſue had ſeveral witneſſes, who were 
not produced on the trial; and that their agent in Londwn 
was newly appointed before the trial, and conſequently, was 
ignorant of the merits of the cauſe : But his Lordſhip, on hear- 
ing the report of the Judge before whom the. iſſue was tried, fe- 
fuſed to direct a new trial. 


On 
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On the 5th of 7uly, 1769, the cauſe came on to be heard upon 
the equity reſerved, when his Lordſhip ordered, that the bill 
hould ſtand diſmiſſed without coſts, 
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From this order, and allo from the decree of the 16th of A. Weader— 


December, 1768, though made by conſent, the preſent appeal 
was brought; and on behalf of the appellants it was inſiſted, 
that notwithſtanding the verdict had found, that Thomas San- 
ſam the deviſee died on the 15th of Augu/t, 1746, the Court 
ovght, upon the cauſe coming on for further directions, to have 
declared, that he did not accompliſh his full age of 21, and to 
have given the conſequential directions; it being a fact admitted 
by the reſpondents, and not controverted through the whole 
ſuit, that Thomas Sanſam was born on the 16th of Auguſt, 1725, 


Land therefore could not, as it was apprehended, accompliſh his 


ul age of 21 years, unleſs he lived to the 16th of Auguſt, 1746. 
That there being contradictory evidence as to the day on which 
Thomas Sanſam died, whether upon the 14th or 15th of Augy/?, 
1746, the queſtion whether he attained the age of 21, was not 
decided, nor even debated upon the firſt hearing of the cauſe, 
on the 18th of Tuly, 1763, but the iſſue was directed upon the 
pening, and the queſtion left undecided till after the trial. 
hat in caſe Thomas Sanſam would be confidered as having at- 
zined his age of 21, if he had lived to the 15th of Auguſt 1746, 
jet the verdict which was given on an iſſue directed to ſatisfy 


bura, 
C, Ambler. 


he conſcience of the Court as to the fact, and which had found 


hat he died on the 15th of Auguſt, was given upon the evidence 
| witneſſes, who ſwore to a fact 23 years after it happened, 
tout any circumſtances to aſſiſt their memory; and upon 
eading the copy of an inſcription on a grave- ſtone put up in 
e church yard, where the ſaid Thomas Sanjam was interred, 
id which was introduced on the trial for the firſt time; not 


eing mentioned in the reſpondents anſwer to the appellants bill, 
or examined to by them in the proofs before the Court of Chan- 


ety, and which there was reaſon to believe was fabricated for 
e purpoſe, and ought not to have been admitted in evidence. 
ll which evidence was contradicted on the trial by many credi- 
e witnefſes, examined on the part of the appellant Aun, who 
oved the death to be on the 14th of Auguſt, 1746 ; and whoſe 
imony did not depend upon the mere memory of the fact, 


Was aſſiſted by other circumſtances, which gave ſanction 


2 and 


E. Thurlow. 
J. Dunning. 
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and credit to the truth of their recollection: And therefor, , 
new trial ought to have been granted, or a more proper iſ, 


directed, vi. Whether Thomas Sanſam accompliſhed his ful 


« age of 21 years! 2 


On the other ſide it was contended, that the order of reyer( 


of the 16th of December, 1768, was made by conſent, and it wy 


ſo expreſſed in the order itſelf ; the appellant Ann had attained, 
more than a year and a half before the pronouncing of that orde, 
conſequently the conſent was binding on her; and it is a knoyn 
and eſtabliſhed rule, that an appeal does not lie from an orde 
made by the conſent of parties. That the order pronounced «© 
the 18th of March, 1766, beſides the hardſhip which, if reguln, 
it would have put upon the reſpondents, was in itſelf palpably 
erroneous, in directing the iſſue to be taken pro conjeſſo again 
the reſpondent Mark Sanſam only, when it ought to hae 
directed, if any thing, that the iſſue ſhould be taken as con- 
feſſed againſt the reſpondent Mark Sanſam and his wife, and the 
reſpondent William Sanſam; and that order was not a founds- 
tion for the ſubſequent decree made by the Maſter of the Rolls 
on the 15th of July, 1768, and therefore that error was a ſuff. 
cient reaſon, in point of regularity, for making the order of re- 
verſal of the 16th of December, 1768. That the hardſhi 
which would have been put on the reſpondents, in preventing 
them from trying an iſſue, which, from the evidence given in the 
cauſe, appeared ſo much in their favour, and for not trying 
which they were in no wiſe blameable, and directing that iff: 
to be taken againſt them as confeſſed, and conſequently deter 
mining the right againſt them, was a very ſtrong and gool 
ground of equity for the order of reverſal; and its juſtice wi 
fully evinced by the verdict of the jury, which was entirely t 
the ſatisfaction of the Judge before whom the iſſue was tried, 4 
appeared by his report; and upon the application for a new tris, 
the Lord Chancellor thought there was no pretence for grant: 
ing one: But if the plaintiffs were diſſatisfied with his Lord- 
ſhip's determination, they ought to have appealed from the or 
der refuling a new trial, inſtead of proceeding to the final heat- 
ing of the cauſe. That it was a fact clearly proved by ſeveral 
the reſpondents witneſſes, and even admitted by the appellants 
petition of appeal, that Thomas Sanſam was born on the 10th d 
Auguſt, 1725. It was therefore unneceſſary to make it an) 7 
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ak the iſſue, to try on what day he was born, the time of his 1 8 
geath being the only thing neceſſary to be found, in order to 
aſcertain whether he attained 21 ; and it was certain, that if he 
lived to attain that age, he was abſolutely entitled to the eſtates 

in queſtion, and that they deſcended on the reſpondent William 
Sanſom as his heir at law. Now the rule of law is clear, and 
has been eſtabliſhed by many determinations, that if, as in the 
preſent caſe, a perſon be born on the 16th day of a month, and 
be alive on the 15th day of the ſame month 21 years afterwards, 
that perſon has attained his age of 21, and that a will deviſing 
lands, made by ſuch a perſon on that day, is a good will ; be- 
cauſe the law makes no fraction of a day: And therefore the 
iſſue directed was material, and (as it was certain that Thomas 
Sanſam did not ſurvive the 15th of Auguſt, 1746,) was framed 

| in the moſt advantageous manner to try the fact between the par- 
ties; for if the jury found that Thomas Sanſam died on the 15th 
of Auguſt, 1746, he had attained his age of 213 if they found he 
did not die on that day, he could not have attained his age ; but 

25 the jury found that he died on the 15th, the decree of the 
5th of July, 1769, was right of courſe; there was an end of 
the claims of the plaintiffs in the cauſe, and the defendants 
the Sanſams were entitled to have the bill diſmiſſed, 


After hearing Counſel on this appeal, it was oRÞERED and Dezcrer 
ADJUDGED, that the ſame ſhould be diſmiſſed ; and the decree . 4. for. 
and order therein complained of, affirmed: And it was fur- 3 
ther o; DER ED, that the appellants ſhould pay the reſpondents, 


100/. for their coſts in reſpect of the ſaid appeal. 


— 


James Micol and Thamas Davie, Eſqrs; A ppellants. Caſe 22. 
Harry Ferelſt, Eſq; and others, - Refpoiidents. 


3d March, 1775. 


HE appellant James Nicol went out to Bengal, in the 
ſea ſervice of the Eaft India Company, in the year 1759; 


and ſoon after, the Company being involved in a very important 
vor. VE. 3 R Wars 
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war, he engaged as a volunteer in their military . ſervice, in 
which, he continued till the year 1766, and roſe by regular ſy. 
ceſſiop, from a Cadet to the rank of a Captain. | 


The other appellant Thomas Davie, having been in the Con. 
pany's ſea ſervice for ſome years, in 1762 obtained a licence from 
the Court of Directors to go out to India, and ſettle there fg 
the purpoſe of trade: In conſequence of which, he went firſt to 
Madraſs, and ſoon after to Bengal, where he entered as a Cadet, 
into the Company's military ſervice, in which he afterwargs 
roſe to the rank of a Lieutenant, and continued in the army till 
the year 1766. | 


In the latter end of the year 1765, Lord Clive, then Governcr 
of Bengal, thought proper to make a reduction in the militay 
eſtabliſhment of that Preſidency, by depriving all under the rank 
of field officers of the allowance called Aatta, which had been 
uſually given, through all India, in addition to the pay of the 
officers upon ſervice. 


By this ſtep the appellants found themſelves deprived of eyery 
emolument which could give them the leaſt proſpect of bettering 
their fortunes in the army, their pay being no more than ſuffici- 
ent, in that country, to ſupport their rank, and defray their expen- 

ces in the field. They therefore determined to quit the ſervice; to 
which reſolution the appellant Nicol was further induced, by 
diſguſt he had conceived on account of a ſuperceſſion, which ht 
did not think his ſervices had merited. Accordingly, in the 
months of May and June 1766, both the appellants tendered 1 
reſignation of their commiſſions. And were ſoon afterwards di- 
dered down to Calcutta, where they found their reſignations 
were accepted. 


Being thus entirely out of the ſervice of the Company, it be 
came neceſſary for them to look round for ſome other means df 
advancing their fortune, and obtaining a competency, Whicl 
ſhould enable them to return to their native country. For til 
purpoſe a ſettlement as merchants, in the country of Sujah Dow- 
lah the Nabob of Oude, was the firſt and moſt defirable objed 
that preſented itſelf to their view. The appellant Nicol ha, 


not long before, commanded a detachment in the province 
3s Ou, 


r 


Caſes in Parliament; 


"F4 and had made the circuit of the country with the Nabob, 

to aſſiſt him in the collection of his revenues. By his conduct 
and ſervices on that occaſion, he had much” recommended himſelf 
i» the favour of that Prince, which he had obtained in a high 
tegree, and had received the ſtrongeſt aſſurances of his future 


friendſhip and regard. From this circumſtance, the appellants 


whoſe intention was to enter into partnerſhip in trade, con- 


cived ſtrong and well founded expectations of Syjah Dowlab's: 


countenance and ſupport, which could not fail of being highly 


advantageous to any perſon who ſhould ſettle for commercial 
purpoſes in his dominions. Beſides this, the appellant Nicol, 
in conſequence of his former reſidence in the province of Oude, 


had effects of conſiderable value in that country; to collect and 


make the beſt advantage of which, his prefence was peculiarly. 
N nccefſary. Theſe motives determined them both to attempt a 


commercial eſtabliſhment in the dominions of Sajab Dowlab ; 


and accordingly, they ſet out for that country in the month of 
November following their reſignation. 


Their reception from Suiab Dowlah was as favourable as their 


bopes had promiſed : That prince not only gave them free per-. 


miſion to trade in his country, with every aſſurance of favour 
and protection, but made a preſent to the appellant Nicol of a 
houſe of very conſiderable value, for his reſidence at Fyzabad, 
the capital of the province. They immediately applied them- 
{clves to trade, and entered into contracts in different parts of the 
ountry to a very large amount, and of a moſt profitable nature; 
nd from their ſituation they had a proſpect of advantages equal 
to their moſt ſanguine expectations. As the Eaſt India Com- 
pany had at that time no factories in the province where they 
were ſettled, which was out of the limits of the preſidency of 
bengal, they did not conceive that the trade they carried on 
here could in way affect, or interfere with the commerce of, 
lat Company ; ; nor did they apprehend, that any umbrage could 
e taken by the government of Bengal at their conduct; eſpe- 
ally, as they had acquainted the governor and council, by let- 
ers, of their intentions, to guard againſt any jealouſy or ſuſpi- 
lon that might have been entertained, if they had made any 
«ret of their deſign ; they thereſore flattered themſelves, that 


7 ſhould be permitted to advance their fortunes unmoleſted, 
3 and 
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— and to reap, undiſturbed, the fair and juſt advantages of their 
AL fituation. 


But in theſe expectations they found themſelves diſappointed, 
| for ſoon after their ſettlement in Oude, the Nabob received! 
5 letter from the reſpondent Vereſſt, then governor of Bengal, ac. 
quainting him, ** That as Mr. Nicol was no ſervant of the Com. 

** pany, he muſt be ſent home; and deſiring leave for the Com- 
% pany's troops to make him a priſoner,” Though Sujah Dey. 
lah refuſed his permiſſion to Captain Hill, the commanding 
officer of the Company's troops at Fyzabad, to ſeize the appel. 
lant Nicol, yet that officer ſent two companies of Seapoys to 
ſurround the houſe where he then was. In this ſituation, the 
appellant being unwilling to involve the Nabob in a diſpute 
with the Company on his account, determined to go to Sir Re 
bert Barker at Allababad, who was at that time commander in 
chief of the company's forces in that country, in order to learn 
the cauſe of theſe extraordinary proceedings, and to obtain per- 
miſſion, if poſſible, to remain unmoleſted in Sgiab Dowled' 
dominions. Accordingly, on the 1oth of March 1767, he wait 
ed on Sir Robert Barker, with the appeHant Davie, who accom- 
panied him; but found all expoſtulation was in vain. Sir Re- 
bert ſaid he had received an order from the teſpondents, the then 
governor and council of Bengal, to ſend both the appellants down 
to Calcutta, with which he ſhould comply in three days. The 
appellants could not even obtain the indulgence of returning fu 
a ſhort time, to ſettle their affairs, but were obliged to gin 
their honour that they would not leave the fort without permil- 
ſion. On the 13th of the ſame month, they were ſent from 

Allahabad, under the guard of a party of Seapoys, who carte 

them on board a budgerow (a ſort of boat uſed in the rivers i 

that country) where centinels with fixed bayonets were place 

over them. In this ſituation they were conducted to Pam 
where their guard was relieved by another, which attended the 
to Mongheir fort, where they arrived on the 2d of April. Hes 
they were confined under a guard of Seapoys for near five moni 
although an epidemical diſtemper raged in the fort during! 
part of that time, to ſuch a degree, that the garriſon was obl 
ged to be marched out, and encamped in ſeparate parties in . 
country; and the appellants were the only Eurppeans left 
the place, in a ſtate of health which endangered their lives, 
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in want of every convenience and aſſiſtance neceſſary for ſuch a 


fituation. At length, on the firſt of September 1767, they were 
carried on board a budgerow, and conveyed down to Calcutta, as 
riſoners, under a guard of Seapoys with fixed bayonets. On 
the 12th of the ſame month, they were landed at New Fort Wil- 
liam, after having been kept three days lying off the fort in the 
budgerow, at a ſeaſon of the year when the extraordinary tides 
in the Ganges, called the Boars or Banns, were at the higheſt, 
which makes it extremely dangerous for any boats to lie in the 
river. In New Fort, the appellants were kept fix days in cloſe 
confinement, in an apartment in the barracks, with ſuch rigour, 
that they could ſcarce procure the common neceſſaries of life. 
On the 18th of September, they were forced on board a ſmall 
loop, deſtitute of every accommodation neceſſary to preſerve 
them from the inclemency of the weather. In her they were 
carried down to Ingelee Road, where the Lord Holland, a ſhip 


kept in that miſerable ſituation till the 12th of October, expoſed 


On the 12th of OFober, the officer who commanded their guard, 
by order of the reſpondents, carried the appellants on board the 
Lord Holland, to be conveyed in her, as priſoners, to England ; 
but Captain Nairne, who commanded the ſhip, refuſing to re- 
ceive them on board as priſoners, they were carried back to 


for Calcutta, and were ordered to be again confined in the New 
zie Fort; by this time the illneſs occaſioned by their confinement, 
mil. and the effects of the weather in the ſloop, had reduced both the 


appellants to the greateſt extremity, and their lives were in im- 


minent danger. They had frequently, during the courſe of their 
long and ſevere impriſonment, applied to the reſpondent Verelſt, 
to be releaſed from their confineinent, or to be informed of what 
they were accuſed, and brought to a ſpeedy trial, if they were 
charged with any crime ; but all their applications had hitherto 
proved ineffectual. The ſtate of their health, however, was now 
ſuch, that the loſs of their lives muſt have been the probable 
conſequence of another cloſe confinement in the fort z they 
therefore declared, that they would rather die where they were, 
than be removed to ſuffer freſh hardſhips and ſeverities. The 
officer who commanded their guard, ſeeing the condition they 
Vere in, would not force them, but went immediately to repre- 


ent their caſe to the reſpondents, the governor and council ; 
Vor. VII. 38 


and 


in the Company's ſervice bound for England, then lay, and were 


to the effects both of wind and rain in a very inclement ſeaſon. 


1775: 


pellant Nico was amuſed with hopes, that he ſhould receive a 


hopes he was prevailed on to diſcontinue his action, it being 
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and at length, upon that repreſentation, they were permitted tg 
go at large in the town of Calcutta, upon giving their parole 
that they would not leave it without acquainting the governor; 
the reſpondents being apprehenſive of the conſequences, if either 


of them ſhould die under fo ſevere and unjuſt a confinement, 


The appellants having loſt their health, and being ruined in their 
fortunes, by this ſeries of oppreſſion, determined to return to 
England, and ſeek redreſs for the heavy and unmerited injuries 
they had ſuſtained. They accordingly gave notice to the re- 


ſpondents of that intention; and after drawing up a proteſt, to 
be preſented to the governor and council, they embarked for 


England on the 16th of December 1767, in the Norfolk Eaft In- 
diaman. 


The reſpondents Yerel/?, Smith and Campbell, arriving in Eng- 
land in the year 1770, the appellant Nicol brought his action 
againſt them, for the injuries ſuſtained by ſo long and ſevere 
an impriſonment, and declared in that action, in Micbaelnas 
Term in that year; and the defendants, in Hilary Term follow- 
ing, pleaded the general iſſue, and alſo a ſpecial juſtification; 
and in the ſame term, filed a long bill in the Court of Ex- 
chequer, praying an injunction, and a commiſſion to examine 
ſeveral witneſſes in the Za/? Indies. Soon after this, a negocia- 
tion was ſet on foot with a view to a compromiſe, and the ap- 


compleat recompence and re-eſtabliſhment of his fortune, without 
the expence and trouble of proceeding further. Under theſe 


alſo agreed, on the part of the reſpondents Verelſt, Smith and 
Campbell, that the bill in the Exchequer ſhould be diſmiſſed, 
which, however, was not done till above two years after ; nor till 
the appellant had been put to the expence and trouble of put- 
ting in a full anſwer, and of other proceedings upon it. 

The treaty for a compromiſe was kept up from time to time, 
without effect, for more than two years, till at length the ap- 
pellant finding himſelf amuſed with fruitleſs expectations, and 
believing nothing ſatisfactory was intended to be done, he de- 
termined to proceed again to obtain redreſs in a Court of La 
but before he could carry this reſolution into effect, it was be- 


ceſſary to diflolve the injunction in the Court of Exched' 
| -- | WIC 
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hich had been iſſued, of courſe, till the coming in of an anſwer. 
le was therefore obliged to put in an anſwer to the bill of the 
eſpondents Verelſt, Smith and Campbell, in that Court, which 
de did in Trinity Term 1773. Upon this he obtained an order 
o diſſolve the inj unction, unleſs cauſe ſhould be ſhewn for con- 


nl the fittings after the term, when no cauſe being ſthewn, the 
munction was diſſolved. 


Having thus got rid of the injunction in the Court of Ex- 
hequer, the appellant Nico brought a freſh action againſt the 
eſpondents, in the Court of Common Pleas, in Hilary Term 
1774; in which he declared, that the reſpondents made an aſ- 
W:ult upon him, and unlawfully impriſoned him in divers un- 
pholeſome places, and detained him ſo impriſoned for the ſpace 
eight months; by means whereof he acquired many grievous 
ymplaints, and became ſick, weak and diſtempered ; and con- 


great danger of loſing his life; and was prevented from fol- 
owing his neceſſary buſineſs and affairs; and was put to great 


W:pence in and about procuring his enlargement, and in and 


mpers with which he was afflicted ; for all which he laid his 
mages at 50,000 J. 


loa juſtification, ſetting forth the ſtatute of the gth and roth 
f King William III. for incorporating the Eaſt India Company, 
nd the Company's charter granted in purſuance of that act; 
i ſtating, that the appellant, being a ſubject of this kingdom, 
is found in the Eaſt Indies, in a country in Aja, beyond the 
pe of Good Hope, and on this fide the Streights of Magellan, 
here trade was then uſed by the Company, to wit, at Al/a- 


ere trafficking and trading, not being lawfully authoriſed there- 
þ contrary to the ſtatutes in that caſe made and provided; and 
* they, the reſpondents, as ſervants of the Company, and by 
er command, did ſeize the appellant, that he might be ſent to 
gland; and for that purpoſe did conduct him in cuſtody to 
late, being the moſt proper and convenient place for the 
'Pole of ſending him to England and that before any 


tunity 


cinving it, upon the merits ; this order was afterwards enlarged 


Winucd ſo fick, weak and diſtempered for a long time; and was 


bout procuring neceſſary relief, advice and aſſiſtance, in the diſ- 


To this declaration, the reſpondents pleaded not guilty ; and 


ad, not being lawfully authoriſed thereto; and had been | 


oppor- 


tioned. 


mean time, the appellant might be reſtrained from proceeding 
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tunity offered of ſending him to England, he was diſcharged gy 
of cuſtody at his own inſtance and requeſt, and afterwards tod 
his paſſage to England, in the Norfolk Eaſt Indiaman ; and at 
the occaſion and for the purpoſe aforeſaid, he was neceſſarily 
detained in cuſtody during the time in the declaration men. 


To this plea, the appellant replied in the ſame term; admit. 
ting the acts of Parliament and charter, and ſaying, that the te. 
ſpondents had impriſoned him of their own wrong, without th 
reſidue of the cauſe in the plea alledged : And upon that reli 
cation, iſſue was joined and delivered on the 31ſt of Janwy 
1774, with notice of trial for the ſittings after the then Hily 
Term. | : 5 


In this ſtate of the cauſe, the reſpondents, having diſmiſſe 
their own bill in the Court of Exchequer, cauſed another to l 
filed in the Court of Chancery, to the {ame effect, and almal 
exactly in the ſame words with that in the Exchequer ; prayin 
among other things, that a commiſſion might iſſue for the en 
mination of ſeveral witneſſes in the Eaſt Indies; and that in th 


at law till ſuch commiſſion ſhould be executed and returnei 
and therefore, that a writ of injunction might be granted. Ft 
this purpoſe, the bill ſtated the act of parliament of King Mi 
liam III. and his charter, which were ſtated in the reſpondent 


2 
plea of juſtification ; and alſo ſeveral other acts of parliame_l d 
granting further powers and privileges to the Eaſt India Coup 
pany. The reſpondents likewiſe ſet forth particularly, their oy * 
appointment or ſucceſſion to the ſeveral offices of governot b. 
members of the Council in Bengal, and alſo as preſident nl to 
members of a ſelect committee, eſtabliſhed there by the Court all th 
Directors of the Eaſ India Company, with extraordinary pov C: 
and ſtated a number of orders and reſolutions of the Court in 
Directors, and of the Governor and Council and ſelect Commiuſ 1. 

of the preſidency of Bengal, for the regulation of the trade of 
ſervants of the Company in that preſidency; and alio ſome" th 
ders of the Governor and Council, for recalling to Calcutta vn bil 
ſervants of the Company, and others, as were trading or ref Cc 
up the country, without having obtained leave for that ly r 


And after ſtating the action brought by the appellant Nico, : 


) 
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bill proceeded to charge, that the impriſonment complained of — 


in that action, was only in conſequence and by virtue of their 


authority» as preſident and members of the Council or ſelect 
Committee in Bengal, and by the orders of the Eaſt India Company, 
or their Court of Directors, or as ſervants of the Company, 
under and by virtue of the ſeveral acts of parliament before ſtat- 
ed, and the charter of the Eaſt India Company; and that the 
zppellant being a ſubject of this kingdom, and being found trad- 
ing in the Eaſt Indies, in a country in Afa, beyond the Cape of 
Good Hope, and on this fide the Streights of Magellan, where 
trade was uſed by the Company, and within the limits in the 
ſeveral acts of parliament and charter before mentioned, without 
the licence of the Company; or being found there without 


ach licence, and contrary to their expreſs orders; the reſpon- 


dents, in their reſpective capacities, as governor or preſident, and 
members of the Council, together with others of the Council 
and ſelect Committe, and as ſervants of the Company, and by 
their command, cauſed the appellant Nicol to be ſeized, in order 
to be ſent to England by the firſt ſhip that ſhould fail ; and for 
that purpoſe he was conducted, in cuſtody, to Calcutta, which 
was the moſt proper and convenient place from whence to ſend 
him to England; and afterwards, and before any opportunity 
offered of ſending him to England, he was diſcharged at his 
own inſtance and requeſt, and did afterwards embark in the Nor- 


folk Eaſt Indiaman for England; and that they the reſpondents, 


as ſervants of the Eaft India Company and by their command, 
did lawfully cauſe the appellant to be impriſoned, and detained in 
priſon in the Eaft Indies, and that during ſuch impriſonment he 
was uſed with all poſſible lenity, conſiſtent with his ſituation and 
behaviour; and that they had accordingly pleaded a juſtification 
to that effect. The bill among other things, further charged, 
that the appellant knew of the ſeveral orders for recalling to 
Calcutta, perſons trading up that country ; and that he was trad- 


ing at Banares, Garrackpore and Fyzabad, and other places in 


Indoftan, in the Eaſt Indies, within the juriſdiction and limits 
of the ſubaſhip of Bengal, and within the limits mentioned in 
the ſeveral acts of parliament and charter of incorporation in the 
bill ſtated, and in countries and places where the Eaſt India 
Company had forts or factories, and in which they carried on 
de; and that he remained and traded there, from the month 
af May 1766 till March 1767, when the Nabob Swab Dowlab, 
F. A 3 T | brought 
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brought the appellant with him to Allababad, and delivered him 
to Sir Robert Barker, in compliance with the ſeveral letters 
written by the Governor and Council, requeſting him to be ge. 
livered up. That the appellant being and trading in the coun. 
try of Sujah Dowlah, was not only without the permiſſion of 
the Governor and Council, which they refuſed to give him, but 
alfo contrary to the expreſs orders before ſtated. The bill fur. 
ther charged, that on the 26th of January, 1767, the appellant 
wrote a letter to the Governor and Council of Fort William, 
at Fort William, acquainting them, that the Nabob Sujab 40 
Dowlah had ſome time before made him, the appellant, a pro. 
miſe of ſettling in his country as a merchant, and therefore 
deſiring their acquieſcence to his reſiding there in that capacity; 
and by another letter to Mr. Verelſt, the appellant declared, 
that his ſole intention of going up the country was to col- 
let in his fortune, then in the hands of people whom nothing 
but his preſence could oblige to pay, and to employ it in 
trade to the beſt advantage, under the countenance of the Na- 
bob Sujab Dowlah, who had given him liberty in his. country 
for that purpoſe; and which he made no doubt the Nabob 
would atteſt, if required. And by another letter, dated the 
4th of March 1767, to Colonel Barker, he wrote, that it was ne- 
ver his intention to enter into the ſervice of any Indoſtan powers, 
but that his coming into that country, was only embracing an 
offer which he had ſome time before from the Subab there, of ſet- 
tling as a merchant, The bill then ſtated, that the laſt ſhip which 
was to fail for Europe in that ſeaſon, was the Nottingham (except 
the Mercury, which was only a packet); which 'ſhip, on the 
gth of March 1767, lay at Ingelee, which is 7 or 800 miles 
diſtant from Allahabad; and being ready to ſail, and the appel- 
lant not being delivered up to Sir Robert Barker till the ſame 
gth of March, it was impoſſible to reach that ſhip before her 
departute. And the bill charged, that the Governor and Coun— 
cil at Fort William, found by experience, that it was impofible 
to allow the liberty of the town of Calcutta, to perſons who 
were under orders to repair to Europe, without their having 3 
oppottunity of abſconding. The bill further alledged, that the 
ſeveral reſolutions, letters and orders therein mentioned, welt 
then in India, and alſo ſeveral material witneſſes, without whole 
evidence the reſpondents could not make out their defence 0 


the appellants action; and the names of the witneſſes alledge 
| 0 
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to be in India, to examine whom a commiſſion was prayed, 
were Nabob Sujab al Dowlah, Monſieur Gentie, Sir Robert 
Barker, Shah Boorawn Linguiſt, Colan Nica, Harcarrah, 
Coa Bill Harcarrah, Boany Sing Subadar, Buck Ter Cawn 
Seapoy, Philip Delafield, Eſq; Captain Harper, Captain James 
Skinner, Captain George Eyres, Anſeylme Beaumont, Eſq; Sime- 
n Droz, Eſq; Lieutenant Gwanett, William Cooke, Serjeant 
peu, Lieutenant John Brown, and Dr. Ellis. The bill there- 
fore prayed, that one or more commiſſions might iſſue for the 
examination of the reſpondents witneſſes in the Eaft Indies; 
and that they might be at liberty to examine their witneſſes 
there, as they ſhould be adviſed, under the order and autho- 
rity of the Court; and that in the mean time, the appellant Ni- 
„% might be reſtrained, by injunction, from proceeding at law 
zpzinſt the reſpondents in his ſaid action. 


The appellant Nicol by his anſwer to this bill, admitted the ſeve- 
ral acts of parliament, the charter of incorporation, the appointment 
of the ſelect committee, and the reſpective appointments and ſucceſ- 
fon of the reſpondents therein ſtated. Helikewiſe admitted the ſe- 
reral orders and reſolutions of the Court of Directors of the Eaſt 
India Company, and of the Governorand Council, and ſelect Com- 
mittee in Bengal, ſo far as the ſame had come to his knowledge; 
and as to ſuch of them as he was not acquainted with, he re- 
ferred to the conſultations, from time to time tranſmitted ta 
the Court of Directors, and preſerved at the India Houſe, and 
to the other books of general letters and orders at the India 
Houſe, in which copies of all ſuch proceedings muſt neceffarily 
'ppear, and which he agreed to admit as evidence upon the trial 
f the cauſe. He denied, that the impriſonment complained of, 
his action againſt the reſpondents, was only by virtue of their 
authority as preſident and members of the council or ſelect com- 
ittee, and by order of the Eaſt India Company, under their 
harter and the ſeveral acts of Parliament; for he contended, that 
either the authority of the reſpondents, or any of them, as 
ehdent or members of the Council or ſelect Committee, or as 
wants of the Eaft India Company, could authorize or juſtify 
ch an impriſonment and cruel uſage as he had experienced; 
id therefore the ſame was not, nor could be by virtue of ſuch 
Uhority ; nor did he believe that the Court of Directors ever 
lued any order or command for ſuch unjuſt purpoſes: But if 
ey did, the Game could not be warranted by their charter, or 
any 
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| F_— any of the acts of Parliament. He admitted, that he wa , 
— ſubject of this kingdom, and that he was trading in the EA 
Indies, in an inland country in Mia, which, if reckoned eaſtward, 
is beyond the Cape of Good Hope, and on this fide of the Streigbi 
of Magellan, without the licence of the Eaſt India Company, 
but he denied, that, to his knowledge or belief, trade was then 
carried on by the Company therein, or that the ſame was with. 
in the limits mentioned in the charter or a&s of Parliament, 
or any of them, according to their true conſtruction: And he ſtat. 
ed, that the country in which he was then ſettled for the purpoſe; 
of trade, was in the dominions of Sujah Dowlab, a ſovereign 
Prince, independent of the Eaſt India Company; and therefore 
he did not apprehend, that any licence from the Eaft Indis 
Company was neceflary for the purpoſe of trading there, The 
appellant further admitted, that the reſpondents, in their reſpec- 
tive capacities as governor and members of the council, and x 
ſervants of the Company, but not as he believed by their com- 
mand, cauſed him to be ſeized and conducted in cuſtody to Cal. 
cutta, which was the moſt proper and convenient place from 
whence to ſend him to England; but he did not believe, that he 
was ſo ſeized and conducted thither for the purpoſe of ſending hin 
to England by the firſt ſhip that ſhould ſail ; for he ſaid, that he 
was not ſent to England by the firſt ſhip, which he might 
eafily have been, if the reſpondents had thought fit to do it: 
And he conceived, if their intention had been ſuch, he would 
have been brought down immediately to Calcutta, and not in- 
priſoned for near ſix months in Monghier fort, and other places 
The appellant alſo denied, that he was diſcharged before any 
opportunity offered of ſending him to England, or, as he be- 
lieved, at his own inſtance and requeſt; for he ſaid, that It 
had made many ineffectual applications, during his impriſon- 
ment, to procure his releaſe; and he believed, that his diſcharge 
at length was owing to the repreſentations of the officer in whole 


cuſtody he was, of the danger his life was in, and to ſome ap- , 
prehenſions which the reſpondents might entertain on that ,n 
count. And he inſiſted, that at leaſt two opportunities offer i .. 
ed of ſending him to England, while he was in confinemc ol .. 
one by the Mercury Packet, and another by the Lord Ha, 
Indiaman; but he admitted, that after his diſcharge, and ue . 


his health was in ſome degree reſtored, he did embark for Eng 


Jand, on board the Norfolk, as ſtated in the bill, The 5 
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hunt denied that the reſpondents as ſervants of the Eaſt India . 
Company, and by their command or otherwiſe, did lawfully 
cauſe him to be impriſoned and detained in priſon in the Eaſt 
Indies ; for he infiſted, that not being reſident within the limits 
in the ſeveral acts of Parliament and letters patent mentioned, 
and not having in any wiſe interfered with the trade or com- 
merce of the Eaſt India Company carried on under their charters, 
or in any manner whatſoever offended againſt the laws of Eng- 
und, or the proviſions of any of the ſeveral acts of Parliament 
or letters patent; the impriſonment and detainer in priſon of 
the appellant were altogether illegal and unjuſt, and not 
authorized or warranted by any of the powers veſted by the 
ſeveral acts of Parliament or letters patent, or any or either of 
them, in the Eaſt India Company, or by that Company in the 
reſpondents as their ſervants, And he poſitively denied, that 
during ſuch impriſonment as aforeſaid, he was uſed with all poſ- 
ible lenity conſiſtent with his ſituation and behaviour; but, 
on the contrary, ſaid, that he . was, during the whole time of 
ſuch impriſonment, uſed with very great ſeverity and cruelty, 
not required by his fituation, or merited by his behaviour in 
iny reſpect, He admitted, that he had heard, but knew not of 
his own knowledge, of the ſeveral orders in the bill ſtated, and 
that he was trading at Benares, Garrac#pore, Fyzabad, and other 
places in Judoſtan, during the time in the bill mentioned from 
May 1766, till March 1767, without the permiſſion of the Go- 
vernor and Council, and he believed contrary to ſome of the or- 
ders in the bill ſtated ; but he ſaid, that thoſe orders were not at 
that time known to him: And he denied that thoſe places were 
within the juriſdiction or limits of the Subaſhip of Bengal, or 
vithin the provinces or kingdoms of Bengal, Bahar, and Oriſſa, 
or that the Eaſt India Company had any forts or factories there 
at that time, to his knowledge or belief; and he alſo denied, 
at the Nabob Szjab Dowleh ever delivered him up to Sir Ro- 
bert Barker, or any other perſon ; but ſaid that he was made 
priſoner againſt the inclination of that Prince, as he believed. 
He admitted the three ſeveral letters to the Governor and Coun- 
al, to the reſpondent Yerelſ, and to Colonel Sir Robert Barker, 
wy lated in the bill: And that the laſt ſhip of that ſeaſon 1767, 
Which was to ſail for Europe, except the Mercury packet, was 
the Nottingham, and that the lay at Ingellee ready to ſail on the 
th of March, ſo that it was impoſſible for him to reach that 
Vol. VII 3 U + 
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— ſhip before her departure. But he inſiſted, that paſſengers often 


1775. 


go from India to Europe in packets; and as they belong to the 
Company, he believed the preſident and council had more au- 
thority to enforce their orders on board them, than in the ſhip 
taken up on charter party. And he ſaid, that he had been inform. 
ed, and believed, that the Mercury did not fail till after the 10th of 
April following, before which time he might eaſily have been 
conveyed on board, if the intention 6f the reſpondents had been 


to ſend him to England by the firſt ſhip. As to the ſeveri] 


witneſſes named in the bill, the appellant ſaid, that Samuel Pry 
was long ſince dead, and was known to be ſo by the reſpondents 
at the time of filing their bill, and that Lieutenant Gwinet 
or Garnett, James Skinner, and George Eyres, were in England 
long after the appellant's firſt action was commenced, and after 
the bill filed in the Exchequer; and that Milliam Cook was then 
in England: That Shaw Booram, Colan Nicca, Coa Bill, Boany 
Sing, and Buckter Cawn, were all with Captain Douglas Hill 
and in his ſervice at the time of the tranſactions in queſtion, 
and did not, as the appellant believed and was well aſſured, 
know any thing relative to them, but what was likewiſe known 
and could be proved by Captain Hill himſelf, who was then in 
England. And he further ſaid, that Anſelm Beaumont Eſq; left Indi 
long before any of the tranſactions reſpecting the ſaid arreſt and 
impriſonment, and before the appellant reſigned his commiſſion; 
and therefore could not, as the appellant conceived and ſubmitted 
to the Court, depoſe any thing material upon the trial of tie 
cauſe ; and he too was in England, as the appellant had been in- 
formed and believed, from the time of . commencing the firſt ac- 
tion, till after the preſent ation was commenced; and was then, 
as the appellant had been informed and believed, in Tah with 
Lord Clive. And that Sjab Dowlab and Manſieur Gentill wett 
neither of them ſubjects of his Majeſty, or living under bi 
protection, or that of the Eaſt India Company, and therefore he 
ſubmitted to the Court, that the commiſſion prayed by the bill 
could, with regard to them, have no effect? That the appellant 
did not believe, that the other witneſſes in the bill named could 
depoſe any thing material for the defence of the reſpondents; 
and ſaid, that he was well aſſured, that authentic minutes, © 
tries, or copies of all ſuch orders, reſolutions, commiſſions, and 
other documents in the bill mentioned, as were in fact made 


granted, or entered into by the Governor and Council of Beg 
| de 
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the ſelect Committe, or any or either of them, did appear and 
were preſerved in the conſultations, or other. papers or documents 
it the Eaſt India Houſe in Leadenhalliſtreet, and might be had 
and obtained by the reſpondents ; and that the appellant was 
ready and willing to conſent, that ſuch conſultations, minutes, 
entries or other documents at the Eaſt India Houſe, or copies of 
them authenticated by the ſecretary, or other proper officer in 
whole cuſtody the ſame wete uſually kept, or ſuch parts of them 


1s ſhould appear any ways material, ſhould and might be read 


it the trial of the action, in the ſame manner as the originals in 
the Eoft Indies might be, if they were produced. And he fur- 
ther ſaid, he was alſo ready and willing to make all further juſt 
ind reaſonable admiſſions which he could conſiſtent with the 

ruth; and particularly, if the reſpondents would ſtate the facts, to 
be which they were deſirous of examining all or any of the 
witncſſes who were out of the kingdom, the appellant, if the 
ſad facts were truly ſtated, was ready and willing to enter into 
ny rule or agreement the Court ſhould direct, to admit ſuch 
ſacts upon the trial of the action; and therefore hoped, he ſhould 
not be prevented any longer, by the inj unction, from proceeding 
by the laws of his country, to obtain a compenſation for the in- 
juries he had ſuſtained. 


The other appellant Thomas Davie ſtood exactly in the ſame 
tuition with the appellant Nicol; he was ſeized at the ſame 
me, and accompanied him in all his ſufferings; to. obtain redreſs 
ar which he brought firſt one action, and afterwards a ſecond, 
| the ſame times, and under the ſame circumſtances reſpectively 
5 the appellant Nicol. The proceedings, both at law and in 
quity were the ſame, except that the fortune which he loſt by 
© impriſonment, being leſs than that of the appellant Nicol, he 
ad his damages at only 20,0007. ' His anſwer to the bill in 


lancery differed in no material from that of the other appel- 
lat already ſtated. 


On the 23d of February 1774, the reſpondents moved the 
wrt of Chancery in both the ſuits, praying that injunctions 
ht iſue in each of the cauſes, to ſtay the proceedings at 
„ and that ſuch injunctions might extend to ſtay trial ; 
Ich was ordered accordingly, on hearing counſel, and read- 


dhe appellants anſwers, 
The 
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rng , The appellants apprehending themſelves aggrieved by thet, 


12 orders, appealed from them; inſiſting, that from the whole of 
A Macdonald the reſpondents proceedings in the Courts of Equity, it appeared 
that the applications for injunctions, and commiſſions to examine 
witneſſes, were calculated merely for vexation and delay, Thy 
appellants were ſuffered to proceed in their actions, even to the 
giving notice of trial, before the bills in Chancery were filed, 
Moſt of the Company's ſhips had then failed for India. From 
the great length of thoſe bills, it was hoped the appellant 
would not be able to prepare full anſwers to them, within the 
time limited by the rules of the Court; and in that caſe, if the 
appellants had either moved for further time, or put in inſuff 
cient anſwers, injunctions would have iſſued of courſe, and 
there would have been the greateſt probability that all the later 
ſhips would have failed ; by which an additional delay of ner 
year would have been occaſioned. The facts ſtated by the re- 
ſpondents in their bills, not being ſupported by aflidavits, ſtood 
as mere aſſertions, and entitled to no degree of credit, except ſ 
far as they were admitted in the anſwers. And in caſes cir- 
cumſtanced like the preſent, it was conceived that the clezrel 
ground ſhould be laid, and verified in the moſt ſatisfactory man- 
ner, before the plaintiffs at law were prevented from the only 
means they could have, to obtain redreſs for the ſevere opprl- 
ſions and injuries which they had ſuſtained. Should any of the 
material witneſſes for the plaintiffs at law die, or ſhould they 
| themſelves die, they might by that means, or by many othe! 
events which might probably happen before the execution ad 
return of a commiſſion from ſo very diſtant a country, be fo 
ever precluded from obtaining any redreſs. Every contingenc 
muſt neceſſarily turn out in favour of the reſpondents, 4 
againſt the appellants; and this ought to have been a concluln 
reaſon againſt the interpoſition of a Court of Equity, which place 
the parties in ſo very unequal a ſituation. That there were fo 
caſes of this nature, where the principal allegation of the bl 


that there were in India witneſſes material and neceſſary for theb 
fence, could receive fo full an anſwer as it had done in the pie 
ſent caſe ; or where the conduct of the parties applying ® 
Court of Equity, leſs entitled them to favour or afſiſtand 
For as to moſt of the witneſſes, a direct anſwer was given © 
allegations of the bill; and therefore what credit could be gin 
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o thoſe, reſpecting the very few that remained ? Beſides, the OD 
ſtating ſo many witneſſes to be in India, who were well known 

to the reſpondents either to be dead, or in England at the time, 

was an attempt to impoſe on the Court, and ought to have been 

a deciſive reaſon againſt any interpoſition on the reſpondents. 

behalf. | | 


But further; the reſpondents while in India, and ſo long ago 
% the year 1767, were fully informed of the intentions of the 
zppellants, to ſeek redreſs for the injuries they had ſuſtained, 
and of the particular circumſtances on which they grounded 
their complaint: They had therefore had near eight years to 
prepare for their defence, with all the advantages arifing from | 
W their own authority in India, and the aſſiſtance of the Eaſt India | 
Company, both there and in England. But if they neglected 
to make uſe of theſe opportunities and advantages, it would be | 
highly unjuſt to permit them to avail themſelves of their own | 4 

| 


negligence, and thereby to delay the appellants in obtaining re- 
dreſs, Moſt of the material facts in the reſpondents pleas of 
juſtification, were admitted by the appellants in their anſwers ; 
the inferences and concluſions only being denied, As to thoſe 
dts which were not admitted, they would be all found upon 
examination to be ſuch, as, if true, could be moſt eaſily and cer- 
tanly proved by written evidence at the India Houſe, or by wit- 
neſſes now in England; and the reſpondents could never have a 
better opportunity of proving their juſtification than at preſent, 
when ſo many gentlemen who were in India at the time of theſe 
ranſaftions, and ſo many of the witneſſes by themſelves ſtated 
to be material, were in England. 


On the other fide it was contended, that the orders appealed E. Thurlow. 
from proceeded upon a fundamental maxim in the adminiſtra- + Re 
non of juſtice, namely, that both fides are to be heard; and as 
the parties were to be heard by their evidence and witneſſes as 
bo matters of fact, the end of the orders in queſtion, was to 
due the reſpondents an opportunity of bringing over their evi- 
*nce from a foreign country, to maintain the truth of the juſ- 
lhcation which they had pleaded. That Courts of Law pay an 
tention to audi alteram partem, ſo far as Courts of Law could 
E and therefore would put off a trial on an affidavit made by 
* defendant, that he had material witneſſes abroad, who were 
Vor. VII. 3X expected 
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— expected to return home in a reaſonable time; it not being the 


1 : : * . RE 
— fault but the misfortune of the party, that his witneſſez Were 


not within the reach of the Court's proceſs, whereby their 4. 
tendance on the trial might be compelled. But where witneſſe 
reſide abroad, and cannot or will not attend perſonally in Eng. 
land, the power of the courts of law was at an end, as they had 
no means of examining witneſſes abroad: But the Court ( 
Chancery having an authority to iſſue commiſſions under the 
Great Seal for various purpoſes, and, amongſt others, for examiq. 
ing witneſſes in cauſes depending in that Court, the ſuitor 
there, who were defendants in a Court of Law, had availed 
themſelves of the power of the Court of Chancery to come iq 
aid and ſupply a failure of juſtice, by preferring their bills there; 
ſtating their caſe and the proceedings at law, with their misfer. 
tune of having their witneſſes reſident abroad, and not compel. 
lable to appear at the trial, ſo that the benefit of their teſtimony 
could not be had; and therefore praying, that the Court would 
"relieve againſt this accident, and grant them a commiſſion for the 
examination of their witneſſes, to the end that their depoſition 
might be read at law; and as it would be nugatory to try th: 
cauſe without evidence, praying alſo, that the plaintiff at lay 
might be reſtrained by injunction from proceeding in the mean 
time, till the return of the commiſſion. Both the Court- of 
Chancery and the Exchequer, as Courts of Equity, have always 
entertained theſe bills, as belonging to one of their great ſource 
of juriſdiction, the relief againſt ſuch accidents as are beyond 
the power of Courts of Law to aid. As ſuch applications hon. 
ever, occaſion a delay to the plaintiff at law, the Courts of Equity 
have regulated the practice of iſſuing injunctions in ſuch cal, 
with great care and caution. The injunction iſſues, if tit 
plaintiff at law delays appearing to or anſwering the bill, beyond 
the periods allowed by the Court; becauſe it is unjuſt, that l 
ſhould take advantage of his own contumacy or delay, 
diſtreſs the defendant. But the injunction in Chancery onlſ 
ſtays execution, and not trial, without the ſpecial order 
the Court; and therefore it muſt be ſpecially moved, tht 
the injunction may extend to ſtay trial, which motion mY 
'be founded on an affidavit verifying the equity of the vl 
But if the appearance be entered, and the anſwer filed in df 
time, the plaintiff in Equity is excluded from making ® 


affidavit in his own caſe, after the defendant has anſwered" 
, 


3 
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on oath, and the obtaining the injunction muſt then depend 
vpon the confeſſions in the defendant's anſwer alone; and in 
that caſe, the inj unction, and its being extended to ſtay trial, 
muſt be moved for on the merits confeſſed in the anſwer. 
Policies of inſurance have afforded numerous occaſions for the 
exerciſe of this juriſdiction in Courts of Equity, where the un- 
derwriter being ſued on a policy made upon a ſhip in foreign 
parts, has diſcovered a fraud in the policy, by miſrepreſenta- 
tion of the true ſtate of the ſhip at the time, but cannot ſhew 
the fraud in proof, becauſe his witneſſes are abroad. Many 


the uſe of ſuch bills has been long eſtabliſhed, and the increaſe 
of commerce has augmented their uſe. To the juſtice and ex- 
pediency of theſe proceedings, the legiſlature itſelf, in the ſta- 
tute 13 Geo. III. c. 63. /. 44. has given teſtimony, by authoriz- 
ing any of the Courts at Weſtminſter, to award writs in the 
nature of commiſſions, for the examination of witneſſes in 
India, in ſuits which ariſe in India, and are within that act 
of Parliament; upon which it muſt neceſſarily follow, that 


returned. 


la ſtrict conformity to theſe rules, the injunction in the pre- 
ſent caſe was granted. The action was brought. The defend- 
ants pleaded a juſtification, and then filed bills in Chancery for 
commiſſion, and in the mean time an injunction. The defen- 
Gants anſwers came in in time, and an injunction was moved for 
upon the merits to extend to ſtay trial. The material points of 
the juſtification at law were, 1ſt, That the appellants were 
ſound in the Eaſt Indies, beyond the Cape of Good Hope, where 
fade was uſed by the Eaſt India Company, and not being law- 
fully authoriſed. 2d, That they were trading and trafficking, not 
being lawfully authoriſed. 3d, That the reſpondents, as ſervants 
f the Company, ſeized the appellants, in order to their being ſent 
0 England. 4th, That they were conducted in cuſtody to Cal- 
ia, being the moſt convenient place for ſending them home 
0 England. 5th, That before any opportunity offered, they 
ete diſcharged at their own requeſt. 6th, That they after- 
Fards took their paſſage in the Norfolk Eaſt Indiaman to Eng- 
d.—The bill ſtated, that the cauſe of action aroſe in India; 
at many of the witneſſes of the ſeveral tranſactions were re- 


other foreign tranſactions have afforded like occaſions; ſo that 


the trials of ſuch ſuits muſt be ſtayed till the depoſitions are 


ſident 
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— fident there; and pointed out ſeveral by name, whoſe evidence 
(1775: , was material in ſupport of theſe facts. The defendants anſwer, 
admitted, that the cauſe of action was an arreſt and impriſon. 
ment in India; the nature of the tranſactions was ſuch, that 
many perſons, reſident in India, muſt have been privy to and 
' witneſſes of the whole; it was impoſſible to be otherwiſe, 
and the anſwers did not deny, or-make any doubt of i it; the 
Juſtification was ſuch as could be proved only by eye-witneſſe 
and many of thoſe witneſſes were admitted to be in India. 
Under theſe circumſtances, the reſpondents claimed the benefit 
of a commiſſion as a matter of right, and eſſential to the de. 
fence of their property, 70,000/. of which was demanded by 
the appellants as a ſatisfaction for ſuppoſed injuries, which by 
law did not entitle them to recover any ſatisfaction; for the 
Juſtification not being demurred to, was admitted by the appel 
lants to be a good defence in law, and it only remained to be 
proved true in fact; which it behoved the reſpondents to be 
careful to do, and not riſque a trial without a full complement 
of evidence. Being therefore well entitled to a commiſſion for 
the examination of their witneſſes in India, the order in quel- 
tion granting an injunction in the mean time, was no more than 
a neceſſary conſequence of that right. Beſides, the appellants 
were not in danger of loſing any of their evidence by the de- 
lay ; for under the reſpondents. bills, they had examined thei 
witneſſes de bene e Add to this, that an order for a con- 
miſſion had been pronounced, which the appellants not only 
acquieſced in, but had alſo joined in the commiſſion, and named 
their own commiſſioners ; by which they had admitted the ei- 
pediency of a commiſſion in the preſent caſe ; and their preſſing 
to try the cauſes before the evidence arrived, was not reconcile 
able with a caſe really meritorious, 


Obs Alfter hearing Counſel on this appeal, it was ORDERED 11 
N.. S. Jour ADJUDGED, that the ſame ſhould be diſmiſſed; and the orden 


beet. therein complained of, affirmed &. 
P. 308. 
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*The attorney for the reſpondents has infarmed the Reparter, that upon the ti 
of the action brought by the appellant Nicol, there was a ſpecial verdict, wh 
being argued, the Court of Common Pleas gave judgment for the defendants 


conſequence of which, the appellant Davie did not try his action. 
| Chark 
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Charles Chaplin, Eſq; — — Appellant. 


John Bree, Clerk, 45 — Reſpondent. 
8th March 1775. 


IR John Brownlow, Bart. died ſeiſed, amongſt others, of an 

| eſtate at Ryſolm and at Grange de Lyngs, in the county of 
Lincoln, After his death, his widow, Dame Alice Brownlow, was 
in poſſeſſion of this eſtate till the year 1714; when, in conſe- 
quence of an act of Parliament for veſting all the real eſtates of 
W Sir John Brownlow in truſtees, to be ſold for the purpoſes there- 
in mentioned, the eſtates at Ry/o/m and Grange de Lyngs were 
conveyed to the then Sir 7 Brownlow, Bart. afterwards Lord 
Viſcount Tyrconne/, of whom, in the year 1721, the ſame were 
purchaſed by Thomas Chaplin, Eſq; the appellant's father. 


careful to aſcertain the outgoings from the eſtates, which were 
by agreement to be allowed for, by a drawback from the purchaſe 
money, according to the price which he had given ; and after 


in Lord Tyrconnel's poſſeſſion, an account of the annual outgo- 
ings was made out, and a drawback out of the purchaſe money 


annual outgoings, were contained the following articles; viz. To 
the Rector of Ry/olm, 1 51. procurations and ſynodals, 105. 11 d. 


From the year 1721, theſe outgoings were regularly and uni- 
formly paid by the appellant's father, and after his death, by the 
Ppellant, till the year 1767 ; when the reſpondent, ſoon after 


the (aid yearly payments. 


Though the reſpondent is called a rector, yet there has not 
been in Ryſolm, any church or place of public worſhip, or any 
Parlonage houſe, any reſident miniſter, or any divine ſervice with- 
in time of memory, if ever. The rectory (if it be properly fo 
called) is an abſolute ſinecure; and it never was contended, that 
Uthtes in kind, or any other payments in lieu of tithes, but the 

Vox, VL 1 | above 


1 


At the time of this purchaſe, Mr. Chaplin was particularly 


an examination of the ſeveral deeds, accounts and vouchers then 


was repaid according to the agreement. In this account of the 


bis inſtitution to the rectory, claimed tithes in kind inſtead of 
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above mentioned yearly payments, were ever received or demand. 
ed by any of the reſpondent's predeceſſors. 


By the ſtatute of Queen Ann, for diſcharging ſmall living: 
from their firſt fruits and tenths, the biſhops of every dioceſe are 
required to inform themſelves, as well by oath, as by all other 
lawful ways and means, of the improved yearly value of every 
benefice under 50/. and it is expreſsly enacted, that the certif. 
cate of the Biſhop ſhall aſcertain the clear yearly value of the be- 
nefice. Under the directions of this ſtatute, Ry/o/m was certi- 
fied by the Biſhop to be of the clear yearly value of 15/. | 
was afterwards augmented by Queen Ann's bounty, and the re- 
ſpondent, from the time of his inſtitution, received the benefit of 
ſuch augmentation. The Biſhop had certified the value of the 
living into the firſt fruits office, but ſeven years before Lord 
Tyrconnel purchaſed the eſtate ; which had been long enjoyed by 
his anceſtors. The reſpondent had therefore every opportunity 
of knowing the value of the living ; and as the certified yalue cor- 
reſponded with the cuſtomary payment to the rector, no purchalor 
in the ſituation of the appellant's father, could require a greater ſe- 
curity, When he made the purchaſe, intelligence was ſent to the 
patrons of the living, that improvements of the eſtate were talked 
of, and that if tithes in kind could be had, the advowſon would 
be valuable. This intelligence was in the reſpondent's cuſtody; 
and the conſtant acquieſcence in the ancient payment ever ſince, 
notwithſtanding the improvements, was ſtrong evidence that the 
certified value was unalterable. On the faith and credit of the 
value of the living, fo aſcertained by parliamentary authority, and 
confirmed by certain and uniform payments, improvements of the 
eſtate were made: On the ſame faith and credit, the appellant 
entered into covenants in his marriage ſettlement; and many 
purchaſors for a valuable conſideration, would be ſabſtantually 
prejudiced, if the value, at this diſtance of time, was to be alter- 
ed, and the remedy was to be traced back againſt the heirs at Ja 
of Sir Jobn Brownlow, who died in the laſt century. 


Notwithſtanding theſe circumſtances, the reſpondent, in Hi 
lary Term, 1769, exhibited his bill in the Court of Excheque!, 
againſt the appellant, ſetting forth, that on the 2d of Decent 
1766, he was inſtituted and inducted into the rectory of RH, 


and thereby became entitled to all manner of tithes, obl-t!99 
| 2 | _. obvention 
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Hrenti0n5, and other eccleſiaſtical dues whatſoever within the 
c cih, and the titheable places thereof: That the appellant 
hag ou ner and occupier of all the lands within the pariſh, to 
e amount of 2000 acres and upwards, and that the ſaid lands 
vere of the yearly value of 700 JI. And the bill prayed an ac- 
mnt of the value of the titheable matters in the years 1767, 
14 1768, and payment of what ſhould appear to be due on tak- 
ing the account. 


The bill was afterwards amended ; but contained no allega- 
on that tithes in kind had been ever paid or demanded : Nor 
rs the circumitance of the augmentation of the living by Queen 
{mi's bounty diſcloſed by the bill, although it appeared from 
iz reſpondent's allegations, that tithes in kind would increaſe 
de value of this living, beyond the value of any of the livings 
rich were intended by the Parliament to have the benefit of 
uch 2ugmentation. 


The appellant, by his anſwer, admitted, that he was the ſole 
wacr and occupier of all the lands in Ry/#/m ; and ſaid, that he 
ws allo the ſole owner and occupier of another tract of land 
coming to Ryſolm, called Grange de Lyngs: But that the lands 
a Ryſalm contained only 671 acres, or thereabouts; and that the 
nds called Grange de Lyngs contained 7 59 acres, or thereabouts. 
e inſiſted, that the ſaid tract of land, called Grange de Lyngs, 
Ir any part thereof, was not in the pariſh of Ryſolm; and ſub- 
ted to the Court, that if it was within the pariſh, it was 
iempt from tithes, and was parcel of a diſſolved monaſtery, and 
klonped to a religious order. As to the lands within the pariſh, 
he appellant inſiſted, that ſome ancient, lawful and valid com- 
tion real was made before the reign of Queen Eliaabeth, by 


i between the parſon, patron and . of the pariſh; by 
itue whereof a certain ancient payment of 15 . 10s. 14 d. to 


i 15 J. in money, was made payable half yearly, at Lady- day, 
dl Michael mas, | in each year, to the rector of the ſaid pariſh for 


sto be paid to the Archdeacon of Stowe, within the dioceſe of 
"caln, for procurations and ſynodals yearly, and which had * 
al from ancient time before the reign of Queen Eligabeth; 

t, from the time of making ſuch real compoſition, by the own- 
for the time being of all the lands within the pariſh (except 
0 Grange 


de time being, and 10 5. 13 J. reſidue of the ſaid 15 . 105. 14d. 


1778 


mas, 1766, to the rectors of the pariſh for the time being, or tg 
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Grange de Lyngs) in lieu and full ſatis faction of all tithes what. 
ſoever, offerings, oblations, obventions and other eccleſiaſticy 
dues, poſſeſſions and rights whatſoever, yearly ariſing, renewing, 
increaſing or payable, upon or from all lands within the ſad 
pariſh, or the titheable places thereof, or belonging to the ſud 
rectory; and which ſaid ancient payment of 151. had been con- 
ſtantly and regularly paid, for a long ſeries of years to Michas. 


ſome other perſon for their uſe, and by them, together with the 
payment of the ſaid 10s. 11. in manner aforeſaid receive, 
taken and accepted, during the time aforeſaid, in full ſatisfac. 
tion, and in lieu of all tithes whatſoever, offerings, obventions, 
oblations and other eccleſiaſtical dues, poſſeſſions and right, 
yearly ariſing, renewing or payable, within the ſaid pariſh of Ry. 
elm, excluſive of Grange de Lyngs aforeſaid, and the titheable 
places thereof, or belonging to the ſaid rectory. And the appel. 
lant ſubmitted to the judgment of the Court, that the ſaid annul 
payment was an effectual bar againſt any demand of tithes in 
kind; and believed it was ſo underſtood at the time of his fi- 
ther's treaty for the purchaſe of the ſaid eſtate ; and that neither 
the reſpondent, or any of his predeceſſors, in the memory of any 


perſon living, had ever performed any religious duty within tht 
ſaid pariſh, 


The reſpondent replied to the anſwer, and divers witnelis 
having been examined, and their depoſitions duly publiſhed, ti 
cauſe came on to be heard before the Lord Chief Baron, M. 
Baron Adams, and Mr. Baron Perrott, on the 12th and 14th of 
December, 1772, when the Court was pleaſed to obſerve, that the 
queſtion, Whether Grange de Lyngs was in the pariſh of Ry 
or not, was a queſtion of fact proper for the determination of 
jury on an iſſue at law; which was not objected to by the coul- 
ſel on either ſide. And as to the queſtion concerning the com 
poſition real, it was objected by the reſpondent's counſel, ti 
the appellant ought not to be admitted to give any other pt 
of it, than the production of the inſtrument under the hand if 
ſeal of the biſhop and the other parties ; but this objection b 
ing over-ruled, a variety of evidence was produced on the pil 
of the appellant, and an office copy from the firſt fruits offer 
the Biſhop's certificate, and ſome old accounts of Lady Brom 


low's ſteward, before the time of the ſaid certificate, and 1 
| os youc 
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.ouchers to the ſaid accounts, which were caſually preſerved in 
the manſion houſe at Belton, and receipts for money paid to ſe- 
veral ſucceſſive rectors, and for ſynodals and procurations, and a 
receipt for the outgoings which had been repaid by Lord Tyr- 
annel out of the purchaſe money, and the depofitions of ſeveral 
witnefſes were read on behalf of the appellant; but the reſpon- 
lent's caſe was reſted on objections to the rankneſs of the com- 
poſition real inſiſted on by the appellant, and the inſufficiency 
of the evidence in ſupport of it. After arguments at the bar, 
the queſtion concerning the compoſition was thought proper for 
the determination of a Jury on another iſſue at law; one of the 
barons however, declared his inclination at firſt to diſmiſs the 
Wrcſpondent's bill on this part of the caſe, but he afterwards ac- 
W cuicſced in abiding the event of an iſſue at law, to which the 
former part of the caſe had been referred : And it having been 
declared by the Court, that the Lent aſſizes would be inconve- 
nent for the trial of the iſſues; it was thereupon decreed, that it 


following iſſues; vi. firſt, ** Whether the lands called Grange 
e Lyngs were in the pariſh of Ry/o/m ?” Secondly, '** Whe- 
* ther ſuch ancient lawful and valid compoſition real, was made 
before the reign of Queen Elizabeth ?” Theſe iſſues were di- 
rected to be tried at the then next ſummer aſſizes for the county 
if Lincoln, by a ſpecial jury; and the conſideration of coſts, 


ind all other directions, were reſerved till ſuch trial ſhould be 
ad, 


The two iſſues being ſettled conformably to the decree, no 
uther ſteps were taken till the 1 5th of July 1773, when the 
vurt had almoſt finiſhed their laſt fittings before the long va- 
tion; and then the reſpondent having applied by motion, that 
tain exhibits might be produced by the appellant, the Court 
ade an order, that all deeds, books, papers and writings relative 
the matters in queſtion, in the cuſtody or power of either par- 
; ſhould be forthwith produced on oath before the deputy Re- 
embrancer, with liberty to take copies reſpectively. And after 
s order, the reſpondent gave notice of trial at the enſuing aſ- 
es. But on the 17th of the ſame month, the Court varied 
© order, by directing the deeds, books, papers and writings to 
Produced at Lincoln, on or before the 1 4th of Auguſt, being 
© frſt day of the aflizcs. 


Vol. VII. 3 2 On 


ſhould be referred to a trial at law, to be had upon the two 


} 
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— On the 19th of the ſame July, the reſpondent countermanded 
"772", the notice of trial which he had given two days before, and did 
not proceed to try the iſſues. 


On the firſt day of Micbaelmas Term 1773, the reſpondent 
applied to the Court, by motion, to diſcharge that part of the 
order of the 17th of July, which related to the production of 
deeds, Sc. at Lincoln, and that they ſhould be produced on oath, 
and left with the deputy Remembrancer, on or before the fit 
day of Hilary Term, for inſpection, and with liberty to take 
copies; and that the time for trying the iſſues might be enlatg- 
ed to the then next Len? aſſiaes. And the ſame day the appellant 
moved, that the iſſues might be taken pro confeſſo againſt the 
reſpondent, he not baving proceeded to trial as directed by the 
decree. 


On the 16th of November the two motions were heard toge- 
ther, when the Court made an order for the production of al 
deeds, books, papers and writings before the deputy Remen- 
brancer, according to the reſpondent's application, and enlarged 
the time for the reſpondent to proceed to the trial at law, till the 
then next Lent aſſizes. 


| Many variations were afterwards made in the order for produc- 
tion of papers and writings, and the reſpondent having left with 
the deputy Remembrancer ten large folio manuſcript books d 
account, belonging to the Maſter and fellows of Baliol College it 
Oxford, (upon whoſe preſentation, the reſpondent had been in- 
ſtituted to the ſaid finecure) which books it was impoflible for 
the appellant or his agents to peruſe within the time allowed I 
the order for the inſpection; therefore, on the 4th of Februar) 
following, the appellant applied to the Court, by motion, tial 
the time for trial of the iſſues might be enlarged to the follos 
ing ſummer aſſizes, which at the time of the decree was judge 
the moſt convenient ſeaſon of the year for ſuch trial, and tw 
the reſpondent might point out ſuch parts of the ſaid manuſcrf 
folio books, as he intended to give in evidence, or othervik 
that the time for inſpection might be enlarged to the firſt d 
the then next Eaſter Term; but the Court denied the mot" 


and ordered that the appellant ſhould pay the coſts of the“ 


lication. 
1 nt 
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The appellant having no intention to evade the trial of the 
«ſues, but truſting that when they were tried, the queſtions would 
be at reft, acquieſced in the ſeveral orders which the Court had 
made on the teſpondent's application, notwithſtanding the un- 
expected denial of the laſt motion, with coſts. 


On the 25th, of March 1774, the iſſues came on to be tried 
before Mr. Juſtice B/ackftone, and a ſpecial jury of the county 
of Lincoln ; and after ſome time ſpent on the trial of the firſt 
Tac, it was propoſed by the Judge, and agreed to by the coun- 
ſel on both ſides, that the firſt iſſue ſhould be tried on that day, 
and that the trial of the ſecond iſſue ſhould be deferred to the 
day following. The trial laſted many hours on each day, and 
W the jury, after withdrawing and taking time to conſider of their 
rerdict, found for the appellant on each of the iſſues, 


On the firſt. day of Eaſter Term 1774, the reſpondent moved 
the Court for a new trial of both the iſſues ; and on the laſt day 
of the term, the report of Mr. Juſtice Blachſtone having been 
read, (in which he ſtated the evidence on both ſides, without 
giring any opinion on the verdict upon the firſt iſſue, but ex- 
preſſed himſelf in a manner which imported his diſapprobation 
of the verdict on the ſecond iſſue) the Court ordered, that a 
new trial ſhould be had of the iſſues directed by the decree, at 


the ſaid county, on payment of coſts to be taxed. 


From this order Mr. Chaplin appealed, and he afterwards ap- 
plied, by motion to the Court of Exchequer, for a copy of Mr. 
Juſtice Blackflone's report; but the Court did not think pro- 
per to comply with ſuch application. 


| In ſupport of the appeal, it was ſaid, that the ancient and 
nvariable payment of a certain ſum of money in lieu of tithes, 
Which was proved in the cauſe without contradiction, and with- 
out any proof, tradition, or even allegation, that tithes in kind 
Vere ever paid or demanded in former times, was ſo ſtrong an 
objection to the reſpondent's claim, that on his refuſal to pro- 
ceed to trial, at the time expreſsly directed by the decree, the 
lues might have been taken pro confeſſo againſt him. He had 
Very indulgence which could reaſonably be expected; and af- 

ter 


the next aſſizes for the county of Lincoln, by a ſpecial jury of 
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—— the verdict. A further litigation at law might anſwer the Pur. 
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ter a fair and impartial trial, he ought to have acquieſced jn 


pole of vexation and expence, but could not be deſired from 
motives of juſtice. A new trial of either of theſe iſſues, could 
not be ſupported on any of the grounds upon which Courts of 
Equity have ever granted new trials; for there was no impu— 
tation on the characters of the jurors; nor any charge of 
partiality againſt any of them ; it had not been contended, that the 
verdict was againſt law, or founded on facts which were contre 


dicted, or that any new evidence had been diſcovered, or could 
be expected. 


But the only objection to the verdict, and the ſole ground for 
ſetting it aſide, was, that it was contrary to the opinion of the 
Judge who tried the cauſe, and who appeared, by his report, to 
have been diſſatisfied with it. Is 


To this objection it was anſwered, I. That it could not affe& 
the verdict on the firſt iſſue, with which the Judge did not ex- 
preſs any diſſatis faction; and as to the ſecond iſſue, the objection 
was immaterial from two conſiderations. 1ſt, From the nature 
of the queſtion before the jury. 2d, From the decree in the 
cauſe. The queſtion did not depend on various and contradic- 
tory evidence, but on facts neither contradicted by witneſſes, or 
denied by either of the parties. The inference and preſumption 
from theſe facts was the only queſtion before the jury, and they 
were the only proper judges of it. And if in ſuch a caſe, the 
opinion of a judge differing from a jury, is a ground for a nen 
trial, there muſt be a failure of juſtice; for the order for a nes 
trial amounts to a declaration of the Court, that the forme! 
jury drew a wrong concluſion from the facts before then, 
which is, in other words, a direction to the new jury what vet 
dict they muſt find on the ſame facts. The evidence befote the 
judge at the aſſizes, had been previouſly conſidered at the heat 
ing of the cauſe, by competent judges of every queſtion * 
in the province of a judge: They directed the ilue, for 5 
purpoſe of taking the ſenſe of a jury; but this direction * 
have been nugatory, if the ſenſe of a jury was to be over-M 
by the opinion of a Judge. And on this ground of m_— 
the order for a new trial was inconſiſtent with the decree. 


II. There was not in fact, any ground for the judge's diffi 
8 J ey ; ae 
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faction with the verdict, on either of the iſſues, As to the firft 
Tue, the reſpondent undertook to prove, that the lands called 
Grange de Lyngs, were in the pariſh of Ry#/m ; but he did not 
offer any of the legal proof, uſually required of ſuch a fact. He 
gave no evidence of perambulation, payment of parochial rates, or 
ſervice of parochial offices. The whole of his evidence, which 
was left by the judge to the confideration of the jury, reſted on 
a fingle deed; and if a deſcription in a deed is concluſive evi- 
lence of the extent of a pariſh, which cannot be admitted, the 
whole aroſe from conjecture, that a parcel] of land deſcribed in 
the deed, by the name of Lyngs, within the pariſh of Ryſolm, 
mult neceſſarily mean Grange de Lyngs; though, in the ſame 
deed, Grange de Lyngs is, eo nomine, diftinguithed from Lyngs 
in Ryſelm, and is not mentioned in any part of the deed 
W to bc in the pariſh of Ry/o/m. The jury were ſo deſirous of doing 
jullice, that they withdrew with the deed at their own requeſt, 
though their inſpection of it was ſtrongly oppoſed by the re- 
ſondent's counſel; and if no evidence had been given on the 
part of the appellant, there would be no ground to contend 
that a different verdi& ought to have been found. As to the 
cond iſſue, it was clearly proved, that the yearly payments in 
lieu of tithes, had been invariably made for a great length of 
ume; and nothing was in queſtion, but the concluſion from 
this fact. It cannot admit of a doubt, that every medus ſup- 
poles a real compoſition, though the original inſtrument is not 
extant; and the preſumption of the jury, that ſuch an inſtru- 
ment exiſted, though loſt or deſtroyed by length of time, was 
Varranted by” many great and reſpectable authorities. This 
preſumption was not deſtroyed by contrary proof, but only op- 
poled by arguments, that the compoſition might probably be of 
a later date than the diſabling ſtatutes ; in ſupport of which argu- 
*nts, a ſuppoſed rankneſs in the compoſition was much relied 
i; though the value of the eſtate in former times was not prov- 
9, but eſtimated by conjecture only. A diſtinction was how- 
wer taken between the plea of a modus and a real compoſi- 
0M; but it has been held, that there is no neceſſity, either in 


the or equity, to uſe the word modus, it being a term ar ne- 
uid ſary in pleading. 
aled | 


The conſtruction, which the learned Judge who tried the 


Ale, put upon the ſecond iſſue, created much perplexity at 
Vox. VII. 4 A the 


R. Perryn. 


G. L. Newn- 
ham. 
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the trial. The appellant by his anſwer had inſiſted, that the trzq 
of land, called Grange de Lyngs, was not in the pariſh of Nyſin; 
and this point was the object of the firſt iſſue: And he alſo there. 
by inſiſted, that if Grange de Lyngs was within the pariſh, it 
was exempt from tithes, for the reaſons therein mentioned; and 
therefore he laid the compofition real in lieu of tithes, &c, for 
all lands in the pariſh of Ryſolm, except Grange de Lyngs. This 
proviſional exception was neceſſary in the anſwer to the bill; 
but ſtanding in the ſecond iſſue, as ditected by the Court, after 
the verdict on the firſt iſſue had ſevered Grange de Lyngs from 
the pariſh, the learned judge adhered to the mere letter with. 
out attending to the true meaning of the iſſue; and conſidered 
the exception of Grange de Lyngs in the ſecond iſſue, as incon- 
ſiſtent with the verdict on the firſt iſſue, and conſequently ren. 
dering it impoſſible, in his opinion, for the jury to find a ver- 
dict for the appellant in the fr: terms of the ſecond ifſue, 
But it was ſubmitted, that the exception in the fecond iſſue be. 
ing proviſional, or conditional only, if the jury had found that 
Grange de Lyngs was within the pariſh, the true meaning wa 
no more than this, that the jury at all events ſhould not con- 
ſider Grange de Lyngs, whether in the pariſh or not, as covered 
by the compoſition; the word except being in this, as in ſome 
other inſtances, ſynonymous with the words of including; and 
therefore this objection, being founded on a grammatical nicety, 
and contrary to the merits of the caſe, was not a ſufficient 
ground for a new trial of that iſſue, But if the Houſe ſhould 
be of a contrary opinion, the appellant hoped, that the ſecond 
iſſue ſhould, in that caſe, be varied in ſuch a manner as to 
leave the queſtion indiſputably open for a ſecond trial upon the 
merits, free from the objection taken by the learned judge to 
the form of the ſecond iſſue as it now ſtood. And it was 
alſo hoped, that as this objection went only to the ſecond iſſue 
the verdict on the firſt iſſue would remain. 


On the other fide it was inſiſted, that the verdict on the firſt i- 
ſue was given contrary to evidence, the grant of the zoth of S. 
tember, 30 Hen. VIII. being concluſive evidence to prove, that the 
lands called Grange de Lyngs, were at that time in the pariſh d 
Ryſolm; and no evidence was offered on the part of the appel 
lant, to ſhew that they had been at any ſubſequent time ſepi- 


rated. That the verdict upon the ſecond iflue was wholly un- 
2 | | ſupported 
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ſupported by any evidence produced by the appellant; the mere 
proof of payment from the reign of Queen Ann, and the va- 
jue of the living at that time, not being ſufficient evidence 
of a real compoſition made before the reign of Queen Elizabeth, 
or of an uniform payment during that long period; and if there 
had been any weight in ſuch evidence, it was entirely deſtroyed 
by the reſpondent's evidence, which proved, that in the 26th 
of Hen, VIII. the reputed value of the living was only 4/7. per 
ann. That ſoon after the year 1599, the value of the living was 
returned by four neighbouring clergymen to the Biſhop, to be 
only 10/. per ann. That in 1601, the ſtate of the living ap- 
peared from a terrier, to be very different from that contended 
for by the appellant; and not conſiſting of a bare annuity of 
15), a year, clear of procurations and ſynodals, as alledged in 
W this iſſue, That the verdict on both the iſſues, was contrary 
oo the opinion of the learned judge who tried the cauſe, as ap- 
peared by his report; and under theſe circumſtances, the inhe- 
titance of the church ought not to be bound by a ſingle verdict. 
That the cauſe originated in the Exchequer, and the iſſues 
were directed for the information, and to ſatisfy the conſcience 
of that Court; but the conſcience of the Court ſtill remained 
unſatisfied, and therefore all the Barons had been unanimouſ- 
ly of opinion, upon folemn argument, and full conſideration, 
that a new trial ought to be granted. 


After hearing counſel on this appeal, it was ORDERED and 
ADJUDGED, that ſo much of the order complained of, as di- 
rected a new trial of the firſt iſſue, ſhould be reverſed : And 
that ſo much of the ſaid order as directed a new trial upon the 
lecond iſſue, ſhould be affirmed : And it was further ORDERED, 
hat the Court of Exchequer ſhould give all proper directions, 
or carrying this judgment into execution. 


Robert 


Ox bx 
reverſed. 

in part. 

M. 8. Jour. 
Jub anno 177 7. 


P. 333. 
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Caſe 24. Robert Ryves Fitz Edward, MII Appellant, 
William Ryves, Eſq; and others, - Reſpondent, 


13th March, 1775. 


ILLIAM RYVES, Eſq; being by virtue of a recovery 

he ſuffered in 1693, ſeiſed in fee of the town and lands of 
Lyckelly, containing 172 acres, and of 76 acres in the town and 
lands of Corbally, and 147- acres of profitable, and go acres of 
unprofitable land in Ballylooba and Garrentrumpa, in the coun. 
ty of Limerick, and having iſſue Robert his eldeſt, and ſere- 
ral other ſons; by indenture dated the 24th of June, 1698, 
made between himſelf and Bridget his wife, and Robert Ry 
his eldeſt ſon, of the one part; and Charles Oliver and Abra- 
ham Green, of the other part; he conveyed all his eſtate to 
Oliver and Green, and their heirs, to the uſe, as to the particular 
lands before mentioned, of them and their heirs, until the ſum 
of 4731. 18s. with intereſt, ſhould be paid out of the rents 
and profits thereof to the perſons therein named ; and after ſuch 
payment, to the uſe of himſelf for life, ſans waſte ; remainder to 
Robert Ryves his eldeſt ſon for life, ſans waſte ; remainder to his 
firſt and every other ſon ſucceſſively in tail male, with divers 
remainders over; remainder to his own right heirs, And 
after limiting other eſtates to his other ſons ſcverally in remain- 
der after his death, the deed provided, that Bridget ſhould, after 
the death of William her huſband, receive out of the lands of 
Lyckelly, an annuity of 40 J. for her life; and that Robert Nys 
ſhould have power of charging the lands ſo limited to him, 
with 500 J. for daughters portions, if he died without mal 
iſſue, and of ſettling 60. a year jointure, on any wife he ſhould 
marry. 


William Ryves died in 1705, whereby Robert his eldeſt on, 
became ſeiſed for life of the lands ſo limited to him; and) 
leaſe and releaſe, dated the 1ſt and 2d of January, 1718, be- 
tween himſelf of the one part, and Rawlinſon Foord of the other 
part, without taking any notice of the ſettlement of 1698, bul 
reciting, that Milliam Ryves the father, had by feoffment, 7 
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the 7th of December, 1668, conveyed to Fohn Travers and 
Thomas Coakley and their heirs, the town and lands of Lyckelly, 
one half of the town and lands of Corbally, and the town and 
lands of Garrentrumpa, to the uſe of himſelf and Sophia his then 
wife, for their lives and the life of the ſurvivor, for the join- 


ture of Sophia; and after their deceaſes, to the heirs male of 


William, with other remainders over; and alſo reciting, that 
William and Sophia were dead, that Robert was the ſon and heir 
at law.of William by Sophia, Robert in conſideration of 1co0/. 
paid to him by Rawlinſon Foord, did thereby convey to Foord his 
heirs and aſſigns for ever, the laſt mentioned lands, ſubject to a 
proviſo of redemption on payment of 1000. with intereſt at 
71. per cent; And Robert Ryves thereby covenanted to levy one 
or more fines, and ſuffer one or more recoveries, in the then 
next Hilary Term, to the ule of Foord, his heirs and afligns, 
for better ſecuring the payment of the 1000. and intereſt. 


Robert Ryves on the 29th of June, 1723, (the reſpondent be- 
ing then under age) borrowed of Edward Croker, the refpon- 
dent's guardian, 198 /. 18 5. 29. of the reſpondent's money, for 
ſecuring whereof, he gave bond to Croker, with a warrant of 
attorney to confeſs judgment thereon, which was accordingly 
entered up in the Court of Exchequer; and on the 17th of Oc- 
tober, 1724, he borrowed of Croker zool. more of the reſpondent's 
money, for which he gave Croker another bond, with a warrant 
of attorney to confeſs judgment thereon, which was likewiſe en- 
tered up in the Court of Exchequer; and Croter by indorſe- 
ments on each of the bonds, declared them and the judgments 
lo be in truſt for the reſpondent. | 


Robert Ryves being indebted to ſeveral perſons in the year 
1724, prevailed upon Robert his eldeſt ſon, then of age, to join 


of 1698, and ſoon after the father and ſon by leaſe and releaſe, 
Cated the 13th and 15th of February, 1724, reciting the reco- 
Very, in conſideration of 1000 J. mentioned to be paid to them 
by Arthur Lord Doneraile, but which was paid to Robert the 
lather only, mortgaged to his Lordſhip the towns and lands of 
Lyckelly and Garrentrumpa, with a proviſo of redemption upon 
"Payment by either father or ſon, of 1000 J. and intereſt, at 
öl per cent. on the 15th of Auguſt then next. 


Vol. VII. 4 B Robert 


with him in ſuffering a recovery of the lands ſettled by the deed 
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— - Robert Ryves the father, on the 8th of November, 1726, bor. 
8 rowed 1000 J. of Edward Croker, in his own right; for ſecuf. 
ing whereof, Robert Ryves the father, and Robert his ſon, 9. 

gether with Kilner Brazzer, entered into a bond to Croker, 2 

executed warrants of attorney to confeſs judgment thereon ; a4 

in Michaelmas Term, 1726, three ſeparate judgments were enters 

againſt Robert the father, Robert the ſon, and Kilner Brazier. 


Robert Ryves the father, by thus involving his ſon, becom. 
ing ſenſible of the power he had over him, prevailed on him u 
join in a voluntary ſettlement of his eſtate ; and by leaſe and u. 
leaſe, dated the 36th and 17th of February, 1726, between 
themſelves of the one part, and William Ryves, Edward Mor, 
and Richard Manſell, of the other part, reciting, that Re. 
bert Ryves the father, being but tenant for life of the ſerem ff 
lands therein mentioned, with remainder to Robert the ſon, and 
the heirs male of his body; and having occaſion for 10000. ha 
applied to Robert his ſon, to join with him in ſecuring the ſane 
by mortgage on the ſaid lands; that Robert the ſon had, in 
compliance with his father's requeſt, joined with him in a fine and 

recovery for ſecuring the payment of 1000/. to Lord Doxeratle, bu 
that it was agreed,that the lands ſhould only be a ſecurity for ſuch 
1000-/. and that the fine and recovery, after payment thereol, 
ſhould enure to the uſe of Robert the father for life, remainder 
to Robert the ſon for life, remainder to his firſt and every other 
ſon, and the heirs male of their bodies, with ſeveral remainder 
over; ſubject to a proviſion for the wife of Robert the fathe, 
and portions for his other children: Therefore, in execution d 
that agreement, Robert Ryves the father, and Robert the ſon, di 
grant and releaſe the ſaid ſeveral lands, and all others wherein 
Robert Ryves or his ſaid ſon, had any eſtate of freehold or in 
heritance in poſſeſſion, remainder or expectance, unto the lu 
William Ryves, Edward Moore and Richard Manſell, and thel 
heirs, to the uſe of Robert the father, for life ,/ans waſte; w. 
mainder to Robert the ſon, for life ſans waſte, ſubject to ana 
nuity or yearly rent of 80 J. per ann. to Elizabeth his moth 
and the charges for younger children therein after expreſſed 
remainder to the firſt and other ſons of Robert the ſon in til 
male ſucceſſively; remainder to Edward Moore Ryves, ſecon 
ſon of Robert the father, for his life, ſans waſte, remainder it 


he firſt and other ſons of Edward ſucceſlively in tail male; 7 
m ainde 
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mainder to Robert Ryves the father, and the heirs male of his 
body; remainder to his right heirs for ever. This deed then 
declared, that the recovery ſhould enure to the above uſes; and 
that in farther purſuance of the agreement, the truſtees ſhould 
and ſeiſed of the premiſes, to the intent, that E/izabeth, the 
wife of Robert the father, ſhould after his death receive there- 
out, during her life, a yearly rent of 801. in ſatisfaction of all 
dower and-jointure ; and a power was thereby given to Robert 
the father, of charging the lands with 8o0/. for the portion or 
maintenance of his younger child or children by the ſaid Elixa- 
beth; and alſo a power to Robert the ſon, and Edward Moore 
Ryves, if dying without male ifſue, to charge the premiſes re- 
ſpectively with 300 f. for daughters portions, and to ſettle 100 J. 
jointure on their wives; Robert the father warranting the lands 
to be free from incumbrances, except the 1000/. mortgage to 
Lord Doneraile, and other debts not exceeding 1500/7. for 
payment whereof, Robert the ſon, and others ſtood bound with 
him. 


The 10007. debt, for which Robert Ryves the father had 
procured his ſon and Bragier to be bound to Croker, remaining 
unpaid, and one Fobn Ryves being likewiſe ſecurity for him for 
mother debt of 200/. Robert the father, to free himſelf from 
theſe and other debts, amounting together to 2,500 J. again 
exerted his power over his ſon, prevailing on him to enter into 
a new agreement, by other indentures of leaſe and releaſe be- 
tween them, of the 1oth and 11th of March 1728, reciting 
the former; and farther, that Robert the ſon, with Xilner 
razier, were ſecurity for 10007. that the college leaſe of Cor- 
ally, was mortgaged for 300 J. that Jobn Ryves was ſecurity 
wr 200 J. that the debts of Robert the father amounted in the 
whole to 2, 500 J. that it had been agreed between them, that 
bert the ſon ſhould pay off the ſaid debts of 2, 500 J. and 
we harmleſs Robert the father, Kilner Brazier, and Jobn Ryves 
bereftom; that 100 J. per ann. ſhould be iſſuing out of the pre- 
nile to Robert the father, for life; and that in conſideration of 
9 4 ſon's paying the ſaid 2, 500 J. and indemnifying him, and 

ner Brazier and Jabn Ryves, from their ſaid engagements, 

Ke to enable the ſon to pay the 800 J. to the father's younger 
nil or children, as alſo the 100 J. per ann. to the father for 
8 life, Robert the father ſhould convey the ſaid freehold lands 
2 to 
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ſon, and of the yearly rent charge of 1001. to Robert the fi. 


younger children of Robert the father, and of the performing aj 


ary 1726, did convey all the ſaid freehold lands to Robert the 


miſed by the ſaid leaſe, for the reſidue of the ſaid term of 21 


and John Ryves therefrom, and alſo to indemnify him from the 
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tereſt in the college leaſe, ſubject to the rents and covenanys 
therein contained: Therefore Robert the father, in conſider;. 
tion of the payment of the ſaid debts of 2, 500 J. by Robert th, 


ther, during his life, and of the payment of 800 J. to the 
the covenants and agreements in the deed of the 17th of Feb. 


ſon, and his aſſigns, during Robert the father's life, without 
impeachment of waſte; ſubject nevertheleſs, to the payment cr 
the 1000 J. mortgage money and the intereſt due to Lord Dy. 
neraile, and ſubject to the immediate payment of the 8001. t, 
the younger child or children of Robert the father, or ſuch f 
them as he ſhould appoint, and for want of appointment, equally 
among the daughters of Robert the father, living at his death; 
and ſubject to all other the covenants and agreements in the f 
deed of the 17th of February 1726, and alſo to the covenants 
and agreements in this deed; and further reciting a leaſe from 
the Provoſt, Fellows and Scholars, of Trinity College, Dublin, 
dated the 19th of February 1721, to Robert the father, of the 
lands of Bally/cadane, containing 24 acres or thereabouts, and one 
moiety of Corbally, containing 72 acres, 3 roods and 20 perches, 
or thereabouts, in the barony of Cœſlea, in the county of Li- 
merick, for 21 years from the 1ſt of November then laſt; Re 
bert the father, in conſideration of 5. thereby aſſigned to R- 
bert his ſon, all his eſtate, right and intereſt, in the lands de- 


years, ſubject to the rents and covenants of the leaſe, and to th: 
mortgage of 300 J. affecting the ſame: And Robert the fon, in 
conſideration of the aſſignment to him of the ſaid freehold land, 
thereby granted 100./. per ann. to Robert the father, and his 
affigns during his life, to be iſſuing out of thoſe lands by quat- 
terly payments, with power of diſtreſs; and Robert the (ol, 
for himſelf, his heirs, executors, adminiſtrators and afiign» 
covenanted with Rebert the father, to pay his ſaid debts, 
2mounting to 2,500/. and to indemnify him, Kilner Brazitt 


rents and covenants in the ſaid leaſe. 


Thus Robert Ryves the ſon became obliged to pay his fatheri 
debts, to the amount of 2, 500 J. beſides 800 J. to his fatheri 
| young? 


* 
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younger children, which with 422 J. 105. remaining unpaid of | 


Ford's mortgage, made 3722 J. tos. in the whole, the yearly 
:ntereſt whereof at 6/. 10s. per cent, (though part of the debts were 
at 7 l. per cent.) amounted to 241 J. 195. which, added to the 
annuity of 100 J. that Robert the ſon was to pay the father for 
his life, made 3417. 19 s. a year; whereas the lands, if com- 
puted at an average of 125. an acre, being then a high price 
for them, would produce but 305 J. 8s. a year, out of which 
aquit rent of 5/. 155. 11 d. a year, and 4/. a year payable for 
ſome glebe land being deducted, the clear rent would be 295 /. 
125. 1 J. only, which was leſs by 46 J. 65s. 11 d. a year, than 


Robert the father's annuity, and the' intereſt of his debts and 
incumbrances amounted to. 


Robert the father, at the time of executing the deeds of Fe- 
bruary 1726, and March 1728, was indebted to ſeveral other 
perſons by bonds and judgments, to a conſiderable amount, not 
taken notice of in either of thoſe deeds; the former of which 
not being regiſtered till the 25th of June 1730, and the latter 
not till the 22d of April 1730, he contracted farther debts 
by bonds and judgments, between the executing and regiſter- 
ing the deeds, for which Robert his ſon was a ſecurity. 


Robert Ryves the father, in purſuance of the power reſerved 
to him by the deed of the 11th of March 1728, charged the 
premiſes with 500 J. part of the 800 I. therein mentioned, for 
Catherine Baker his daughter, by Elizabeth his wife, and di- 
rected the 500 J. together with the intereſt at 7 J. per cent. to be 
veſted in Kilner Brazier and Edward Moore, in truſt for Hugh 
Buker, and the ſaid Catherine his wife; and by another deed of 
the zoth of July 1731, he alſo charged the premiſes with 
300 /. the remainder of the 800/. appointing the 300 J. to be 
pad, with the like intereſt of 7 J. per cent. to his younger ſon 


"_- Moore Ryves, who afligned it to Ambroſe Congreve, 
lq. | 


Upon Lord Doneraile's death, the 1000 /. mortgage due to 
im, became veſted in his ſon and executor, the Honourable 
Hayes St. Leger; and there being in the year 1735, 200 J. for 
tereſt due thereon, Mr. St. Leger filed his bill in the Court 


of Chancery to forecloſe the mortgage; whereupon Robert Ryves 
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a very high intereſt, of which there was a large arrear unpaid; 


be the more readily agreed, from the conſiderable ſums due t0 
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vance the 12007. on an aſſignment of the mortgage, which be 
agreed to do; and accordingly by leaſe and releaſe, dated the 
16th and 18th of Auguſt 1735, Mr. St. Leger, in confideratig 
of 1200 J. aſſigned Lord Doneraile's mortgage to Francis Gy; 
his heirs and aſſigns, in truſt for the reſpondent. | 


The mortgage to Foord upon his death became veſted in Bj. 
nor, his only daughter and heir at law, afterwards the wife ag 
Cornelius Callaghan, who being Foord's adminiſtrator, he ad 
his wife, in the year 1736, recovered by ejectment the poſſeſſion 
of the mortgaged premiſes; on which Robert Ryves the father, 
and Robert the ſon again applied to the reſpondent to advance 
4221. 10s. then due on that mortgage, which the reſpondent 
at their requeſt alſo agreed to do; and in 1737, took an aflign. 
ment of the mortgage from Callagban and his wife, in the name 
of Robert French his truſtee. And he afterwards paid Jaht 
Croker, the executor of Edward Croker his father, the Princi- 
pal and intereſt due on the ſeveral judgments recovered by hin 
againſt Robert Ryves the father, Robert the ſon, and Kilner Bru 
gier ; in conſequence of which, the judgments were afligned to 
Thomas Manſell, in truſt for the reſpondent. | 


Robert Ryves the ſon being greatly involved by his engage- 
ments for his father, and the debts affecting the eſtate bearing 


and theſe with the growing intereſt, together with the 1000 
a year payable to his father for life, and the 80 J. a year to 
his mother, ſhould ſhe ſurvive the father, and the 800/. py: 
able to the father's younger children, being more than the e- 
tate would bear, whereof Robert the father and Robert the (ot 
being fully ſenſible, they applied to and frequently ſolicite 
the reſpondent to become a purchaſor of the eſtate ; wheret 


him; and accordingly, Robert the ſon and the reſpondent ei 
tered into articles, dated the 3d of June 1738, reciting, that the 
reſpondent had two mortgages aſſigned to him for ſeveral conl- 
derable ſums on the lands of Lyckelly, Corbally and Garrentru}% 
and had likewiſe a mortgage of the college leaſe of the lands d 
Cor bally, which had been perfected to him in truſt for Robert Nu 


the ſon; that Alice Craven had obtained ſeyeral judgments * 
2 Robe 
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Robert the ſon and his father, for large ſums of money, and 
that Jobn Croker had alſo obtained two judgments againſt them 
for conſiderable ſums ; that Robert the ſon had agreed to convey 
the fee ſimple and inheritance not only of the lands of Lyckelly, 
Corbally and Garrentrumpa, but likewiſe the lands of Ballinlooba, 
and to aſſign over to the reſpondent the ſaid college leaſe, in 
order to diſcharge the ſaid ſeveral debts; and that the remain- 
der of the purchaſe money, after diſcharging thoſe debts, ſhould 
be paid to Robert the ſon: He therefore covenanted with the 
reſpondent, before the 1ſt of July then next, to execute proper 
and effectual deeds for conveying the fee ſimple and inheritance 
of the lands of Lycke/ly, Corbally, Garrentrumpa and Ballinlooba 
to the reſpondent, his heirs and afligns for ever; and like- 
wiſe for aſſigning to the reſpondent, his the ſaid Robert the 
ſon's right and intereſt in the ſaid leaſe; in conſideration where- 
of, the reſpondent covenanted to pay the ſum of 7000/7. in diſ- 
charge of the ſeveral debts in the agreement mentioned, which 
ſhould affect the lands, and to pay the remainder to Robert the 
ſon, But the reſpondent being afterwards adviſed to purchaſe 
under a decree of a Court of Equity, he on the 11th of Febru- 
ory, 1740, filed his bill in the Court of Exchequer in Ireland, 
wainſt Robert Ryves the father, and Robert the ſon, for a fore- 


cloſure, and that the lands might be fold for payment of what 
was due to him. 


Edward Moore Ryves, the youngeſt ſon of Robert the father, 
and next remainder man by the deed of February 1726, to Ro- 
bert the ſon and his male iſſue, died in April 1741, leaving the 
ippellant his only ſon then an infant. 


7630. 9s. 3d. remaining due to Hugh Baker, in right of Cathe- 
ne his wife, under Robert the father's appointment ; where- 
upon Baker, with Brazier and Moore the truſtees, and Robert 
\yves the father, and Robert the ſon, by indenture dated the 
of O-Fober 1743, aſſigned all their right and intereſt there- 
n to Robert French, in truſt for the reſpondent, to whom Robert 
be fon propoſed ſoon after to aſſign his right and intereſt in 
de college leaſe, which had been renewed in the reſpondent's 
"ame, the former leaſes as to part of the lands demiſed belong- 
aß to him; and accordingly, on the 22d of February 1743. 

| Robert 


The reſpondent, at Robert Ryves the ſon's requeſt, paid 


— 
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— Robert the ſon, in conſideration of 19 51. releaſed all his ripht 
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therein to the reſpondent, | 


The reſpondent apprehending his ſuit for ſale of the eſtat 
would be expenſive, and attended with great delay, decline 
proceeding therein; but defirous to aſcertain what was due tg 
him for principal and intereſt on his ſaid ſeveral ſecurities, he 
on the 28th of February 1743, filed an amended bill, which 
Robert the ſon anſwered, ſetting forth the particular ſums due 
to the reſpondent, and admitting that the ſame with the in- 
tereſt thereon, including the coſts of the judgments, amounted 
to 5448 J. 15s. 1d, In conſequence of which, the reſpondent 
proceeded to carry into execution the agreement of the zd a 


June 1738, for the purchaſe of the lands; but Robert Ryves the 


father inſiſting on being paid thereout his life annuity of 100, 


and Elizabeth his wife claiming her life annuity of 80 J. if ſhe 
ſurvived him, Robert the ſon was willing that the lands ſhould 
be conveyed to the reſpondent, ſubject to thoſe annuities to his 
father and mother; and therefore agreed with the reſpondent 
to value the annuities at 950 J. and to deduct that ſum out 
of the 7000 J. purchaſe money, whereby it was reduced to 
60 5 J. and accordingly, by leaſe and releaſe, dated the 28th 
of February and 1ſt of March 1743, made between Robert Ryve 
the ſon and Richard Hull, as truſtee for the reſpondent, Robert the 
ſon, in conſideration of 60 50. conveyed to Richard Hull, his hein 
and aſſigns for ever, all the town and lands of Lyckelly, and the 
other freehold lands, and all his eſtate, right and intereſt therein; 
thereby covenanting, that the lands were free from all incumbrat- 
ces, except the mortgages, judgments and charges in the ſchedule 
thereto annexed mentioned; and that it ſhould be lawful for 
Richard Hull, to apply ſo much of the conſideration money of ho; 
in diſcharge of the mortgages, judgments and charges in the ſche 
dule, as would be ſufficient to diſcharge them; and that the 
remainder only of ſuch purchaſe money ſhould be paid to N. 
bert Ryves the ſon; it being thereby declared to be the intent 
of the parties, that the premiſes ſhould be and remain to Richarl 
Hull, his heirs and aſſigns, free of all incumbrances, ſave as abo 


and that it ſhould be lawful for Hull, his heirs and afligh 


to take aſſignments of the ſaid ſeveral mortgages, judgments zod 
charges, as the ſame ſhould be paid off, and to keep them 1 
ſpectively on foot, for the protection of his purchaſe. 


Tit 


Caſes in Parliament. 


The reſpondent not only paid the debts mentioned in the 
{chedule, amounting to 57521. 115. 9d. but farther paid, in 


diſcharge of ſeveral judgments affecting the premiſes, and to the 


payment whereof Robert the father and Robert the ſon were 
both liable, ſeveral ſums, amounting to 19261. 13s. 3 d. which 
being added to the 5752/. 115. 9 d. the amount of the ſchedule 
debts, brought up the whole paid by the reſpondent, to 76791. 53. 
which was 679 J. 5 c. more than the purchaſe money. 


Robert Ryves the father died in 1751, and Robert the ſon in 
1753, without iſſue male, leaving Elizabeth his widow, and three 
daughters. | . 


Although the reſpondent had, at Robert the ſon's death, been 
in poſſeſſion of the lands ſo purchaſed, from the time of the ſale 


the ſon's widow and daughters on the zd of February 1756, 
near three years after his death, filed a bill in the Court 
of Exchequer in Ireland, againſt the reſpondent, to which the 
appellant was alſo made a defendant, charging, that Robert the 
ſon, ſome time before his death, by deeds dated the 18th and 
19th of December 1753, had, purſuant to the power reſerved to 
lim by the releaſe of February 1726, charged the premiſes with 
a annuity of 30 J. to his widow for life, and with 300 J. to his 
daughters; that upon his death without iſſue male, the lands 
became veſted in the appellant ; and praying, that the 30 J. a year 
nd 300 /. might be decreed to be paid to them. | 


On the 22d of May 1756, the reſpondent put in his anſwer, 
thereby inſiſting, that the deeds of February 1726 were volun- 
ay and void as againſt him, who was a creditor and a purcha- 
or for a valuable conſideration ; and that the power under which 
he then plaintiffs claimed the 30 J. a year, and 3001. being 


ated by thoſe voluntary deeds, ought not to be inforced againſt 
im. 


The appellant, at the commencement of this ſuit was near 
"ety years old; and then was, and had been for ſeveral years 
ore, an articled clerk to Thomas Baker, the attorney employ- 
by the widow and daughters of Robert the ſon, who conduct- 
Fad managed the ſuit againſt the reſpondent ; whereby the 
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and conveyance to him, of the 1ſt of March 1743, yet Robert 
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—— appcllant faw, tranſcribed, and read the bill, anſwers, and all the 


friendly, and had refuſed to join the widow Ryves and de 


Caſes in Parliament. 


M proceedings in the cauſe; in the courſe of which the reſpondent, 


in purſuance of an order made in Eafter Term 1757, depoſited 
with the proper officer of the Court, the deeds of Februyy 
1726, and March 1728, and the appellant read them, and ob. 
tained copies thereof. 


The appellant, on the 1oth of July 1757, attained his age of 
21; and on the 12th of Ofober following, of his own accord, 
and unexpected by the reſpondent, he came to the reſpondent' 
houſe, in company with Mr. Augier, a friend of his, and then 
informed the reſpondent, that he, the appellant, had been preſſed 
to commence a ſuit againſt the reſpondent, for the eſtate purchaſed 
by him from his uncle Robert Ryves; which the appellant refuſ. 8 
ing to do, he was then ſolicited to aſſiſt Robert's widow and 
daughters, in the proſecution of their demands; which havin 
alſo declined, he was made a defendant to the ſuit brought by 
them againſt the reſpondent, and at the ſame time the appellant 
declared over and over, that he was ſo well ſatisfied of the re- 
ſpondent's being a fair and honeſt purchaſor, that if any releaſe or 
confirmation from him could be required, he would at any tint 
execute it. | 


About a month after this interview, the reſpondent arrived i 
Dublin, when the appellant again repeated to him his deſired 
doing whatever counſel ſhould adviſe, for the confirmation of hu 
title; whereto the reſpondent replied, that he would give dir 
tions for the purpoſe; adding, that as the appellant appeared 


daughters againſt him, and was therefore made a party to thel 


ſuit, the reſpondent would not only give him 1007. but alſo .ch 
demnify him from all coſts that he might be put to on accoun 
of that ſuit; and in conſequence of the appellant's propolal, the 
reſpondent conſulted in what manner his intention could be ca /- 


ried into execution; and being adviſed that the appellant niz 
by deed, fine and recovery, confirm the title; the reſpond 
communicated the inſtructions he had received to the appel 
who approved the mode, and' defired the reſpondents coun 
would prepare the deed accordingly; a draft of which bel 
afterwards delivered to the appellant, he, after keeping it fie 


days, returned it with his approbation, deſiring it might 4 
l 
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groſſed; and this being done, the appellant, after reading the 
-zorofſment, and examining it with the draft, on the 21ſt of 
vember 1757. executed the deed; whereby, after reciting the 
bill filed by the widow Ryves and her daughters againſt the ap- 
pellant and reſpondent, in which was ſet forth the ſeveral above 
mentioned ſettlements ; and reciting the reſpondent's anſwer to 
that bill, and alſo that the appellant having conſidered theſe 
matters, in order to prevent future ſuits or conteſts relative to 
the lands, on behalf of him or his iſſue, or any claiming under 
him or them, and in order to be indemnified from the coſts at- 
tending the ſuits then inſtituted ; had agreed, in conſideration of 
100 J. paid to him by the reſpondent, to releaſe, confirm and 
convey to the reſpondent and his heirs, all his the appellant's 
eſtate, right and intereſt in the premiſes : The appellant there- 
fore, in conſideration of 1001. paid him by the reſpondent, re- 
leaſed, confirmed and conveyed to the reſpondent, his heirs and 
aſſigns, all the ſaid freehold lands, and all his eſtate, right and 
ntereft therein; and covenanted to levy a fine and ſuffer a re- 
covery of the premiſes, for the more effectual extinguiſhing and 
barring, to the reſpondent ard his heirs, all the appellant's right 
cr claim thereto, by force of any of the above ſettlements, or in 
ay other manner whatſoever ; the reſpondent thereby covenant- 
ing, to indemnify the appellant from all claims and demands of 
Elizabeth the widow and her daughters againſt him, and frotn 
al coſts and expences of ſuit which he had been or might be 
put to on account thereof. And accordingly, in Michaelmas 
Term 1757, the appellant, in purſuance of the ſaid covenant, 
duly levied a fine; and in Hilary Term following, which was 
near three months after the execution of this deed, he ſuffered a 
recovery of all the lands ; both which were declared to enure, to 
the uſe of the reſpondent and his heirs. 


Beſides theſe deliberate acts, the appellant, on the 27th of 
January 1758, ſent a letter from Clonmore, to Mr. Franks, the 
ipondent's attorney in Dublin, incloſing a copy of a ſubpœna 
be had been ſerved with at the ſuit of the widow Ryves, and 
(hiring Mr. Franks. to do what was proper therein ; who imme- 
lately entered an appearance, and prepared a draft of an an- 
ſwer tor the appellant ; and in March following, the reſpondent 
WIE] received a letter from the appellant, telling him, that he 
bad wrote to Mr. Franks for his anſwer to Mrs. Ryves's bill, 


together 
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that the appellant being fully appriſed of the above ſeveral fac 


things which the reſpondent had kept for him; concluding, 
that he ſaw the reſpondent's ſons at Clonmell, who were well 
and that he would have waited on him in perſon, but was oblj. 
ged to be at the aſſizes of Kilkenny, 2a 


But notwithſtanding all this, the appellant thought fit, on the 
1ſt of November 1758, to file a bill againſt the reſpondent, and 
William Ryves and Richard Manſell, the ſurviving truſtees in the 
deed of February 1726, pretending, that the reſpondent, by his 
civility and kindneſs to him, and by falſe repreſentations, knoy. 
ing he had no title to the lands in queſtion, had prevailed on 
the appellant to execute the deed of confirmation, and levy the 
fine, and ſuffer the recovery to the reſpondent ; and praying, that 
the reſpondent might account for the rents and profits of the 
premiſes, ſince the death of Robert Ryves the younger; that th 
fine, recovery and deed executed by him to the reſpondent, 
might be ſet aſide ; and that the reſpondent might reconvey the 


premiſes to the appellant, and deliver up to him the poſſeſſion 
thereof. 


To this bill the reſpondent put in a plea and anſwer, pleading 
in bar to the relief thereby ſought, the ſeveral matters and deeds 
above ſet forth; and inſiſting, that the deeds of February 172 
and March 1728 were voluntary and void againſt creditors and 
purchaſors ; that the creditors had no notice of them, till they 
were regiſtered in April and June 1730 ; that the reſpondent 
was a purchaſor of the premiſes for a valuable conſideration, and 


and tranſactions, and of the reſpondent's title to the premiſes 
executed the deed of confirmation thereof to the reſpondent; 
which he, by his anſwer, ſaid was done by the appellant, in con- 
ſequence of his own repeated offers to the reſpondent for that 
purpoſe, and without any means uſed by the reſpondent to in- 
duce him ſo to do. 


This plea was argued on the 8th of May 1762, when i 
was ordered, that the benefit thereof ſhould be reſerved to th 
hearing of the cauſe, and the appellant was to be at liberty 10 
except to the reſpondent's anfwer. 


5 Pending 
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pending this ſuit, the cauſe inſtituted by Elizabeth Ryves the 
widow and her daughters, was heard on the 23d, 27th and 28th 


of April 1763, when the Court ordered the bill to be diſmiſſed, 
is againſt the reſpondent. 


The appellant's cauſe being at iſſue, witneſſes were examined 
on both ſides ; and the truſtees Manſell and Ryves dying, it was 
revived againſt Sir Milliam Evan Morres, Bart. and Lady Maria 
Juliana his wife, and Thomas Croker and Ann his wife; Lady 
Morres and Ann Croker being the heirs at law of Ryves the ſur- 
viving truſtee ; and coming on to hearing, the Court, on the 2d 
of March 1772, decreed, that the reſpondent's plea ſhould be 
allowed, and the appellant's bill diſmiſſed with coſts. 


From this decree the preſent appeal was brought ; and on be- 
half of the appellant it was contended, that the true way of con- 
ſruing the deeds of 1726 and 1728, was to connect them toge- 
ther, they being both relative to the ſame matter, and executed by 
the ſame parties. Theſe deeds contained an agreement for a 
family ſettlement, by which every branch of the family was pro- 
vided for; which was immediately carried into execution by a 
tranſmutation of poſſeſſion, and which poſſeſſion continued for 
above 14 years under them, In reaſonable family ſettlements, 
the preciſe conſideration moving the parties, is not nicely exa- 
mined into in Courts of Juſtice. In the preſent caſe, there were 
mutual conſiderations; and Robert the father, under both deeds 
tken together, was clearly to be conſidered as a purchaſor, for a 
aluable confideration, of the remainders to his ſecond ſon Ed- 
ward, the appellant's father, and his iſſue. It could not with 
any degree of truth be ſaid, that theſe deeds were voluntary with 
relpet to Robert the ſon ; inaſmuch as he thereby obtained the 
immediate actual poſſeſſion of the family eſtate in his father's 
lifetime, and a power of charging it with a jointure for his wife, 
and with portions for his daughters. By virtue of the deed of 
1728, he acquired alſo the College leaſe of the Corbally eſtate, to 
hich he had not any title before. But the reſpondent inſiſts, 
that Robert the ſon made an abſolute conveyance to him of the 
eſtate in queſtion in 1743, purſuant to certain articles of agrec- 
ment entered into in 1738; and that the purchaſe money was 
applied by him, in payment of debts due on mortgage and judg- 
ment. It did not appear, that any account of ſuch debts was 
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__— ever ſtated and ſettled, antecedent to the conveyance in 1743, 
Had the whole tranſaction been fair and honeſt, there could 
have been little occaſion for keeping the agreement of 1738 a. 
cret. It anſwered no purpoſe but that of ſecrecy, that the g. 
ſpondent ſhould take the conveyance afterwards in the name of 
Hull, and not in his own name; but how ſecrecy became te. 
ceſſary, if the tranſaction was ſuch as would bear examining in. 
to, ſtill remained to be explained, The truth was, that the 
conveyance in 1743, could have no other operation or conſtrue. 
tion, than that of a mortgage for ſecuring the ſums really al. 
vanced by the reſpondent, It is a general rule, once a mortgage 
and always a mortgage ; and the reſpondent could be conſidered 
in no other light, than that of a mortgagee in poſſeſſion, and az; 
truſtee for the judgment creditors ; no money having been proved 
to have been paid by him, for the aſſignments of the judgment, 
And the manner in which the reſpondent himſelf had treated 
his own caſe, ſhewed this ſufficiently. In the character of 
mortgagee of the eſtate, he filed a bil of forecloſure in 1740, 
He amended this bill, by making conſiderable additions to it, 
| | in 1743, on the very day upon which the conveyance, now ſet 
; up as an abſolute one, was executed. Had it really been a bon 
de purchaſe, and an abſolute conveyance for a valuable con- 


ſideration, where was the neceſſity or occaſion - of commencing 
any ſuit to forecloſe ? 1 
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But further : The reſpondent having lain in wait till the appel- 

lant attained 21, ſoon afterwards began to traffick with him, for 

a confirmation of the reſpondent's title to this eſtate ; and by 

fraud and miſtepreſentation, the appellant was, in a few months 

after he came of age, drawn in to execute the deed of November 

1757, having no counſel, attorney, or friend then preſent ; {of 

as to Peter Augier, he was a mere inſtrument and creature of the 
reſpondent's. —Young heirs are peculiarly under the care and 
protection of Courts of Equity; and nothing is more certain, 

than that Equity will grant relief againſt improvident bargain 

and agreements, entered into by them even when of age, 8 

41 Lord Southampron's caſe *. It is a principle in Equity equali 
129. ande, clear, that if the party releaſing or conveying is ignarant of bi 
Oe right, or if his right is concealed from him by the perſon i 


Firzroy. © Whom the releaſe is made, theſe are good reaſons for {ctti" 
+ 1 Peere aſide the releaſe . So if the deed contains fal/e ſuggeſtions, 
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a conſtant rule in Equity to ſet aſide ſuch deed, All theſe 
circumſtances would be found to concur in the preſent caſe. 
At the time of executing the deed of 1757, the appellant was 
ignorant of the nature of his title; he was not informed by the 
reſpondent of his having been a mortgagee, or having filed bills 
of forecloſure in 1740 and 1743, nor of the value given by him. 
The appellant was alſo ignorant of the real value of the eſtate in 
1757 which then produced 600 1. per ann. And further, he 
was decerved by the falſe recitals in the deed ; ſuch as, That 
« the deeds of 1726 and 1728 were voluntary and fraudulent ; 
« that the reſpondent was a purchaſor for a full and valuable 
« conſideration ; and that he had paid the purchaſe money ac- 
« cording to the deed of 1743.“ In a caſe ſo pregnant with 
fraud and impoſition, the deed of November 1757, conſidering 
the manner in which it was obtained, and for what conſidera- 
tion, and how made up, did not give any additional ſtrength to 
the reſpondent's caſe. And this deed being improperly obtained, 


conſequence thereof, muſt be ſet afide. And upon the whole it 


could not ſtand in his way, if he would otherwiſe be entitled to 
relief; that the whole tranſaction was iniquitous from begin- 


ning to end; and that the original contract being fraudulent, no 
ſubſequent act could make it good. 


On the other ſide it was argued, that Robert the ſon was, un- 
Ger the original ſettlement of 1698, tenant in tail; and by the 
recovery in 1724, Which deſtroyed the uſes of that ſettlement, 
but without any deed declaring new ones, he became ſeiſed of 
the ſee ſimple and inheritance, ſubje& only to the life eſtate of his 
father, Thus circumſtanced, he joined with his father that 
me year, in the 1000 J. mortgage to Lord Doneraile; and in 
Novenber, 1726, .joined him again, together with Brazzer, in 
borrowing 1000 J. of Croker, for which judgments were en— 
re againſt all three; then came the deed of February, 1726, 
Mich was evidently calculated for deceiving creditors; for it 
oncealed ſeveral other bond and judgment debts of Robert the 
faber, beſides thoſe cf 1 500 J. therein mentioned; and this 
ed, after it was executed, lay unregiſtered till June 1730, a 
| Face of between three and four years, during which Robert the 
Wer contracted ſeveral other debts by bonds and judgments, 

in 


it would follow of courſe, that the fine and recovery ſuffered in 


was apprehended, that the acts done by the appellant in 1757, 


J. Dunning. 


A. Forreiter. 
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limitations of the deed itſelf to Robert the ſon, and other, 
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in which Robert the ſon joined as his ſecurity ; another fu. 
grant inſtance of the intended fraud. Then again, the ſevery 


were all evidently voluntary: Robert the eldeſt ſon, out d 
whoſe inheritance all the uſes muſt ariſe, was, without the les 
conſideration, turned into a bare tenant for life; and not onl 
ſo, but made to provide for all his brothers, born or to be born. 
Such limitations were manifeſtly fraudulent and void againſt the 
reſpondent, both as a creditor, and as a purchaſor for a full an 
adequate conſideration. That the deed of March 1728, though 
little applicable to the appellants claim, ſtood however on 5 
firmer ground than that of February 1726 ; and was but an in. 
creaſe of Robert the father's impoſition upon his ſon. For.th: 
ſurrender of his life eſtate, and the aſſignment of a college leak, 
then mortgaged for its full value, he got from his ſon an 25. 
nuity for life of 100. and an undertaking to diſcharge his debts, 
to the amount of 2,500 J. beſides a proviſion of 800 f. for bi 
younger children, part whereof was actually paid. Thus wa 
the ſon, through his filial piety, placed in a much worſe ſity 
tion, by this deed of March 1728, than he was before; and 
thus would this deed afford the reſpondent an additional ſupport 
as a creditor, to the extent of his advance; but in fact, thi 
Jaſt deed being equally voluntary with the former, was equall 
fraudulent and void as againſt the reſpondent. A father's w. 
Juntary ſettlement upon his children, otherwiſe unprovided for 
by him, may, when neither creditor, purchafor, or other has 
ing claim upon the father's eſtate is concerned, be carried int! 
execution by a Court of Equity, as anſwering the father's naturl 
obligation to provide for his deſcendants. But this obligation & 
tends not even to the neareſt collaterals; conſequently no ſuch 
ſettlement by one brother upon another, can be entitled to tk 
aid of a Court of Equity ; eſpecially, ſuch as that now in quel 
tion, where among the ſeveral impoſitions put upon Robert the 
ſon, by the deeds of 1726 and 1728, the power reſerved to lin 
of charging the eſtate with 300 J. was reſtrained to his davgh 
ters only, and upon the event too of his having no male iſ 
thereby excluding all his younger children if he had a fe 
when the father was empowered at all events to charge it ui 
doo l. for his younger children abſolutely. But whatever ig 
be the ſenſe of a Court of Equity, as to enforcing the exec 
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of ſuch an agreement, in a queſtion ariſing among the family 
themſelves ; it clearly could not interpoſe againſt the reſpondent, 
who had both law and equity on his ſide; but muſt leave the 
appellant to ſue at law for his right, if he had any. If however 
the reſpondent's title under his purchaſe from Robert the ſon 
could admit of a doubt, the appellant had, by repeated ſolemn 
acts of his own, effeQtually removed it. By his deed of No- 
venber 1757, he for 100/. confirmed the reſpondent's title, and 
conveyed to him all his right and intereſt in the lands. In 
Michaelmas Term 1757, he levied a fine for the like purpoſe ; 
and in Hilary Term following, more than two months after, 
he ſuffered a recovery, for rendering the reſpondent's title more 
perfect. All theſe acts were done freely and of his own accord, 
without even a pretence of the leaſt artifice or ſeduction uſed by 
the reſpondent to induce him thereto, and done at a time when 
he was fully appriſed of his ſuppoſed right to the lands in queſ- 
tion; and therefore afforded good ground for the Court's diſ- 
miſſing the bill with coſts. 


Accordingly, after hearing Counſel on this appeal, it was Dzczce 
ERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; 3. g. f. 


M. S. Jour. 
0 ud the decree therein complained of, affirmed. * 
i | | 335. 
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„ Bartlett Allen, Eſq; and Elizabeth 8 
his Wife, and ſeven of their Children, 1 PP dn . 


Frances Hancorn, Widow, and her three 
a { Reſpondents, 
lurviving Children, - — 


31ſt March 7 


| HIS ſuit was originally commenced by Thomas Hancorn, 
and the reſpondent Frances Hancorn then his wife, and by 
ar children, againſt John Henſleigh ſigce deceaſed, and the 
pellant Elizabeth Allen his daughter, and the ſeveral other 
pellants parties thereto ; and the ſingle queſtion in the cauſe 
is, Whether the reſpondents, who were the ceſtuique truſts un- 
© Marriage ſettlement, or the truſtees named in ſuch ſettle- 
it, ſhould bear the loſs of the truſt fund ? 
Vol. VII. 4 F On 
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ed; and that the reſidue of the 1552/. 175. 5 d. with the ar. 
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On the roth of Auguft 1739, the reſpondent Frances Haney, 
who was then the widow of Rowland Owen, Eſq; entered int 
articles of agreement with Thomas Owen, Eſq; the brother and 
heir of the ſaid Rowland Owen; whereby Frances, in conſideg. 
tion of 1552/. 175. 5d. to be paid her by Thomas Owen, agree 
to ſell and releaſe to him, all her right as well to a certain ag. 
nuity of 1501. which ſhe was entitled to under her former mar. 
riage ſettlement, as all her right to the real and perſonal eſtat 
of the ſaid: Rowland Owen, her huſband. 


The reſpondent Frances being thus entitled to the ſaid fn 
of 1552/. 175. 5d. and a marriage being intended between he: 
and Thomas Hancorn, it was, by articles dated the 15th of De. 
cember 1739, agreed, that if the marriage took effect, then 1 500l. 
part of the 15521. 175. 5d. ſhould be laid out in the purchaſt 
of lands, to be ſettled to the ufe of Thomas Hancorn and Fran. 
ces his intended wife, and the ſurvivor of them, for their live, 
with remainder to the iſſue of the marriage as therein mention. 


cruing intereſt, ſhould be paid to Thomas Hancorn for his om 
ule. 


On the 2gth of the ſame month, the marriage was ſolem- 
nized, and ſoon afterwards Thomas Hancorn and his wife wer 
adviſed by her uncle Thomas Phillips, and others of her relations, 
to aſſign the ſaid ſum of 1552/7. 175. 5 d. to Phillips, for the uſt 
and purpoſes mentioned and declared by the ſaid articles, and whicl 
they conſented to do. And accordingly, by indenture dated ths 
zoth of May 1740, between Thomas Hancorn and Frances his wil 
of the one part, and the Reverend Thomas Phillips, Clerk, 
the other part; reciting, that by the above agreement of the 100 
of Auguſt 1739, the ſaid Frances Hancorn was entitled to the {un 
of 15521. 175. 5 d. and ſome intereſt; it was witneſſed, that: 
well in conſideration of the marriage between the ſaid Thom 
Hancorn and Frances his wife, as in purſuance and performant 
of the ſaid marriage articles, and for ſecuring a proviſion and mall 
tenance for the ſaid Frances, in caſe ſhe ſhould ſurvive the! 
Thomas, and for making a proviſion for the heirs of their bodies 
the ſaid Thomas Hancorn did grant, ®bargain, ſell, aſſign and l 
over, unto the faid Thomas Phillips, his executors, adminiltrato 


and aſſigns, the ſaid 15524. 178. 5d. and all intereſt due, ud 
2 | | 
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docome due, for the ſame; to hold to him, his'executors, admmini- 


ceive the ſaid 1 5 524. 175. 6d. and the intereſt thereof, of and from 
the faid Thomas Owen, and that with all convenient ſpeed after re- 
ceiving the ſame, the ſaid Thomas Phillips, his executors, admini- 
ſtrators and afſigns chould, by and with the joint conſent and up- 
probation of the ſaid Thomas Hancorn and Frances his wife, during 
their joint lives, and of the ſurvivor of them, after the deceaſe of 
either of them, and of the heirs of their two bodies, after the de- 
ceaſe of ſuch ſurvivor, lay out and inveſt 1 500 J. part thereof in the 
purchaſe of lands, in the county, or county borough of Carmar- 
then, or in the county of Glamorgan, and which, when ſo pur- 
chaſed, ſhould be conveyed to the ſaid Thomas Phillips and 
his heirs, or ſome other perſon or perſons, and his or their heirs, 
to the uſe of the ſaid Thomas Hancorn, and Frances his wife, 
ind the ſurvivor of them for life, without impeachment of waſte, 
and after the deceaſe of the ſurvivor of them, to the uſe of 
ſome perſon or perſons, and his or their executors, adminiſtra- 
tors and aſſigns for 500 years, for raiſing 3001. for the portion 
or portions of ſuch younger child or children as ſhould be be- 
gotten by the ſaid Thomas Hancorn, on the body of the ſaid 
Frances his wife, and to be paid entirely to ſuch younger child, 
if but one, and if more than one, then to be divided among 
ſuch younger children, equally ſhare and ſhare alike, imme- 
diately after the deceaſe of the ſurvivor of them, the faid To- 
mas Hancorn, and Frances his wife; and after the determina- 
tion of the ſaid term, and in the mean time ſubje& thereto, to 
the uſe of the firſt and other ſons of the ſaid Thomas Hancorn, 
on the body of the ſaid Frances his wife begotten; or to be 
begotten, ſucceſſively in tail male; and for want of ſuch iſſue, 
the uſe of the daughter or daughters of the ſaid Thomas and 

Frances Hancorn, and the heirs of the bodies of ſuch daughters, 

as tenants in common, and not as joint tenants ; with temain— 

ler to the aſe of the right heirs of the ſuryivor of the ſaid 
Thomas and Frances Hancorn for ever: And on further truſt, 

that in the mean time, and until ſach purchaſe, the laid Tho- 

nar Phillips his execators, adminiſtrators and aſſigns, ſhould by 

nd with ſuch conſent and approbation as aforeſaid, lay out the 

kid 1500 /. at intereſt, and annuelly pay the intereſt ariſing 

lictefrom, to and for the uſe and benefit of ſuch perſon and 

Ferlons, as according to the intent and meaning of the ſaid 

= indenture, 


ſtrators and aſſigus, in truſt, that the ſaid Thomas Phillipe ſhould re- 
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indenture, ſhould or ought to receive the rents and profits of 


ſuch lands if purchaſed ; and in default of ſuch purchaſe, the 
ſaid 1500. ſhould be and remain to the ſame uſes, intents and 
purpoſes as the ſaid lands ought to be and remain, in caſe the 
ſame were purchaſed and ſettled to ſuch uſes as aforeſaid ; and 
as to the reſidue of the ſaid 1552 J. 174. 5d. and all intereg 
thereof, in truſt, to pay the ſame to the ſaid Thomas Hancory, 


By indenture of fix parts, dated the 6th of September 1740, be- 
tween the ſaid Thomas Hancorn and Frances his wife, of the ff 
| | part, the ſaid Thomas Phillips of the ſecond part, Fames Phillips, 
| clerk, of the third part, Roger Moſiyn and Hugh Owen Eſqrs; of 
| the fourth part, Richard Owen and Ann his wife, of the fifth 
ll part, and the ſaid Thomas Owen, the brother and heir of the 
3 aid Rowland Owen deceaſed, of the fixth part; reciting, among 
other things, the agreement of the 1oth of Auguſt 1739, and 
the marriage ſettlement of the zoth of May 1740, it was wit- 
1 neſſed, that in conſideration of 1 500 J. paid to Thomas Phillis, 
and 1261. 135. 10d. (part being accruing intereſt) paid to The. 
| 


mas and Frances Hancorn, the ſaid Thomas Phillips, Thomas Han- 
corn and Frances his wife, did bargain, ſell, releaſe, aſſure and 
quit claim, unto the ſaid Thomas Owen and his heirs, as well 
l the ſaid annuity of 150/. per ann. as all their right to the ral 
| and perſonal eſtate of the ſaid Rowland Owen deceaſed ; to hold 
| to the ſaid Thomas Owen, his heirs and aſſigns for ever. 


Thomas Phillips, at the time he executed this indenturt, ac- 


tually received the ſum of 1 500 J. and ſigned a receipt for the 
ſame, upon the back of the deed. 


Thomas Hancorn and his wife being entitled to the intereſt of 
this 1 500 J. during their joint lives, under the ſettlement of 
the zoth of May 1740, the reſpondent Frances did, in 1741, 9 
ply to Thomas Phillips, the truſtee, for the intereſt thereof, who 
directed his brother John Phillips, who was his banker, to pe 

ſuch intereſt; and accordingly the ſame was ſo paid by him, # 
it became due, to the reſpondent Frances, until the 12th of 4pri 
17443 when Thomas Hancorn requeſted the ſaid Thomas Phi 
lips the truſtee, to advance him 145 J. part of the truſt mone) 
which ſum Thomas Hancorn had lent to William Bennet, on! 
mortgage of lands, and Thomas Phillips accordingly paid 5 
ul 
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aum to Thomas Hancorn, and the ſecurity taken by him of the —_—- 
ſaid William Bennet for the ſame, was placed in the hands of 2.2 , 
-Thomas Phillips, on account of the ſaid truſt, which reduced 
the truſt money in the hands of Thomas Phillips to 1355 l. and 
from that time he permitted Thomas Hancor to receive the in- 
tereſt of the mortgage, and the intereſt of the reſidue of the truſt 
money was paid to the reſpondent Frances, until near the time 


of the death of Thomas Phillips, which happened on the 23d of 
June 1748. | | 


The ſaid Thomas Phillips, by his will, dated the 14th of January 
1747, in the firſt place, ſubjefted his real and perſonal eſtate 
to the payment of his debts, and after diſcharging his debts, le- 
gacies and funeral expences, he willed, that his perſonal eſtate 
ſhould be fold, and the produce thereof laid out at intereſt, or 
in a purchaſe, in order that it might be annexed to and attend 
his real eſtate; which he thereby deviſed to his brother Fohr 
Phillips, and his ſon-in-law John Henſleigh, in truſt, and 
for the uſe and benefit of his granddaughter Elizabeth Henſleigh, 
(the appellant Elizabeth Allen) for her life; with remainder 
to her firſt and -other ſons, ſucceſſively in tail; with remainder 
to her daughters, as tenants in common ; and in default of 
ſuch iſſue, to Vaugban Phillips for life, with other remain- 
ders over; and of his ſaid will appointed his brother, the 
lad Jobn Phillips, and his ſaid ſon-in-law John Henfleigh, exe- 
<utors, in truſt for his ſaid granddaughter, 5 


Upon the death of Thomas Phillips, Jobn Phillips and Jobn 
Uenſfeigh proved his will, and thereby obtained poſſeſſion of 
the deed of ſettlement of the zoth of May 1740, and the ſecu- 
ilty whereon the 145 J. had been placed out; and they or one 
of them paid intereſt for the reſidue of the truſt money, being 
1355). until the month of June 1751 ; when Thomas Hancorn 
preſented to them; that he had purchaſed the equity of re- 
demption of the premiſes on which the faid 1457. was ſecured, 
lor the ſum of 161 J. 14.5. and requeſted them to pay that ſum, 
ad that the ſaid premiſes ſhould remain to the ſeveral uſes men- 
ned in the ſettlement of the goth of May 1740, which re- 
llt the ſaid Jobn Phillips and John Henſleigb complied with; 
nd Xcordingly, in Fune 1751, Thomas Hancorn received of Jobn 
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Phillips, by the order in writing of the ſaid John Henſleigh, the 
ſum of 161/. 145. and the conveyance of the ſaid premiſes pur. 
chaſed therewith, was depoſited in the hands of the ſaid Jobi 
Henſleigb, for the uſes mentioned in the ſettlement. | 


After making this purchaſe, there remained of the truſt mo. 
ney, 1193“. 6s. the intereſt whereof was paid to Frances Han. 
corn, down to the 11th of Auguſt 1757. 


On the 18th of May 1758, John Phillips died, whereby the 
truſts which remained unexecuted, became veſted in fobn Hey. 
fletgh ; in conſequence whereof, Thomas Hancorn and his wit 
afterwards applied to Henfſe:gb, for the intereſt of the 1194]. 6, 
the reſidue of the truſt money remaining uninveſted, but he 
declined paying ſuch intereſt ; pretending, that the truſt money 
was placed by his teſtator Thomas Phillips in the hands of July 
Phillips, and that Jaobn Phillips having died inſolvent, the fail 
ſum of 11931. 6s. was loſt ; and there being infants concerned, 
he could not pay the ſaid ſum, or the intereſt thereof, without 
the directions of a court of equity. 5 


Whereupon, in Michaelmas Term 1760, Thomas Hancorn, his 
wife, and their children, then infants, exbibited their bill in the 
Court of Chancery, againſt the ſaid John Henſleigh, as the ſur- 


viving executor of Thomas Phillips, and alſo againſt the othet 


appellants, praying, that the defendants Fobn Henfleigh and Ellas 
beth Henſleigh might either admit aſſets of Thomas Phillips, ot 
account for his eſtate and effects, and that an account migit 
be taken of the ſaid ſum of 1193. 6s. being the reſidue of tit 
truſt money and of the intereſt remaining due thereon, and that 
ſuch intereſt might be paid to the then plaintiff, Thomas Hat- 
corn, for his own uſe: And alſo, that the ſaid principal ſum d 
1193/. 6s, might be raiſed and paid in ſuch manner 28 tit 
Court ſhould direct, in order that the ſame might be laid out and 
inveſted in the purchaſe of lands of inheritance, to' be conveyel 
and ſettled upon the truſts, and for the uſes in the ſaid inde 
ture of the zoth of May 1740 mentioned, ſo that the plaintif 
might have the benefit thereof, according to their reſpective fu 
and intereſt therein, under the ſaid indenture. 


The defendants John Henfleigh and Elizabeth Henfleigh put 
a joint anſwer to this bill, and Job Henfleigh thereby 2 


Tales in Parliament. 


the moſt material of the ſeveral facts ſtated in the bill, and par- 
ticularly, that he had poſſeſſed aſſets of his teſtator Thomas Phil- 
Ir, more than ſufficient to ſatisfy his juſt debts and funeral ex- 
pences, and whatever demands the plaintiffs might juſtly have 


were made by Thomas Hancorn to Thomas Philips in his lifetime, 
to lay out the truſt money in purchaſes ; and he likewiſe admit- 
ted his having given an order in writing to Fon Philips, his 
co-executor, to advance 1614. 14.5. part of the truſt money, for 
the purpoſe of purchaſing the equity of redemption of the ſaid 
mortgaged premiſes ; and that the deeds -of ſuch purchaſe, to- 


cuſtody. But he inſiſted, that if the eſtate of Jobn Phillips 
ſhould not be ſufficient to pay the 1193-/. 6s. the reſidue of the 


of the eſtate of Thomas Phillips the truſtee, was liable to make 
good any ſuch deficiency; becauſe Thomas Hancorn and his wife 
were privy, and conſenting to Thomas 'Phillips's placing the 
whole 15004, in the hands of Jabn Phillips, and knew what ſe- 
curity was given for the ſame, and approved thereof; and that 
the loſs which had happened, did not ariſe from any wilful de. 
fault or negle& of Thomas Phillips, but rather through the de- 
fault of Hancorn and his wife, in not objecting to Fohn Phillips's 
ſecurity, and procuring ſame other ſecurity or mortgage for the 
truſt money, 2 | 


The cauſe being at Ive, divers wit neſſes were examined on 
both ſides. And the ſubſtance of the evidence adduced on the 
part of the reſpondents, was the due execution of the ſeveral deeds 


for the 1 500 J. truſt money; a treaty between Thomas Hancorn 
ten vith one Powell, in the year 1747, for the purchaſe of ſeveral 
all eltates in the county of Glamorgan ; his informing Jobn Phillips 
eel of ſuch treaty, and Phz/lips's anſwer in writing, that his brother 
den- Thomas, and not himſelf, was accountable for Mrs. Hancorn's 
ntiff fortune; and a remarkable converſation between Mr. Henſleigb 


and one Joſeph Cbapman, in November 1768, wherein Hen/leigh 
acknowledged, that he thought Mrs. Hancorn ought not to loſe 
ber money, as it was her juſt due; that he had no objection to 
ber being paid, but could not do it, as there were infants in the 
Gle, without the direction of a Court of Equity ; and that he 

; : | would 


upon his eſtate ; and he alſo admitted, that ſeveral applications 


gether with the ſettlement of the 3oth of May 1740, were in his 


truſt money, and the intereſt thereof from Auguſt 1757, no part 


before ſtated, and the-ſigning of the receipt by Thomas Phillips 


— - — — — ́— 2 B —U¼ — 


*Caſes in Parliament. 


would not oppoſe her being paid, but, on the contrary, would 
do all in his power to procure a decree for that purpoſe, as he wy, 


ſatisfied with the juſtneſs of her demand. The appellant's ei. 
dence proved an accountable receipt from John Phillips to his 
brother Thomes, for 1500 J. dated the 11th of September 194g, 
the goodneſs of his circumſtances at that time, and for ſeyery 


years afterwards; and divers receipts for the intereſt of the truf 
money, and for ſuch part of the principal as was really inveſted, 


; Upon this evidence, the cauſe came on to he heard before the 
Lord Chancellor Bathurſt, on the 2d of May 1774, when his 
Lordſhip was pleaſed to decree, that it ſhould be referred to the 
Maſter, to take an account of what was due for principal and 
intereſt, in reſpect of the ſum of 1193/7. 6s. the remainder of 
the truſt money in queſtion, - ſuch intereſt to be comphted from | 
the death of the late plaintiff Thomas Hancorn, after the rate of 
4 1. per cent. per annum; and it being admitted, that Jobn Phil. 
Jips, in whoſe hands the ſame was lodged by Thomas Philligs, 
the truſtee thereof, was dead inſolvent, his Lordſhip declared, 
that the ſame was to be conſidered as a debt due from the eſtate 
of the ſaid Thomas Phillips, and the defendants John Bartl 
Allen and Elizabeth his wife, the adminiſtratrix of the defendant 
Jobn Henfleigh, who was the ſurviving executor of the {aid 
Thomas Phillips, admitting afſets of Thomas Phillips, it wi 
ordered, that the ſaid defendants John Bartlett Allen and Elizabeth 
his wife, ſhould pay what ſhould be found due for the interell 
of the ſaid 1193 J. 6s. to the plaintiff Frances Hancorn, widow, 
and that they ſhould alſo pay the faid principal ſum of 1193/. b. 
into the Bank, in the name and with the privity of the Account- 
ant General, to be placed to the credit of the cauſe, and that 
the ſame, when ſo paid in, ſhould be laid out in the purchaſe 
of Bank 31. per cent. annuities, in the name and with the priv 
of the Accountant General, in truſt in the cauſe, upon the truli 
in the indenture of the zoth of May 1740, and he was to declat 
the truſts thereof accordingly, ſubject to the further order of tht 
Court; and it was ordered, that the intereſt to accrue on the 
ſaid Bank annuities, ſhould be paid from time to time to the 
ſaid plaintiff Frances Hancorn, widow, during her life, or ut 
further order; and upon her death, any of the parties, or other 
perſons entitled to the capital of the ſaid Bank annuities, Wet 
to be at liberty to apply to the Court concerning the ſame. 1 
2 3 
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it was further ordered, that the plaintiff ſhould pay the defendant 
Vaughan Phillips his coſts of the ſuit, to be taxed by the Maſter ; 
and that the plaintiffs ſhould be paid ſuch coſts over again, to- 
gether with their own coſts of ſuit, to be taxed by the Maſter, by 
the defendants Jobn Bartlett Allen and Elizabeth his wife, they 
admitting aſſets as aforeſaid. 


From this decree the appellants appealed, inſiſting, that the 
remaining principal and intereſt of the truſt monies in queſtion, 
ought not to be conſidered as a debt due from the eſtate of T ho- 
mas Phillips, nor ought the appellants Allen and his wife to pay 
the ſame, or the coſts of the ſeveral parties in the cauſe, as by 
the decree was directed; becauſe a truſtee is only anſwerable for 
fraud, or a groſs neglect, which is equal to fraud. That no 
fraud was imputable to Thomas Phillips, in placing the truſt 
monies in the hands of his brother 7obn. The terms and inten- 
tion of the truſt created by the deed of May 1740, did not require 
the truſtee to lay out the money in the funds, or on real ſecu- 
rity, but only directed it to be placed out at intereſt, with the 
conſent of the hyſband and wife ; the truſtee might therefore 
take ſuch perſonal ſecurity as they approved, and as there was 
no reaſon to ſuſpect, without any imputation of neglect. That 
the truſt monies in queſtion were, at the time of Thomas Phil- 


the executors of Thomas, became himſelf the truſtee, and reſpon- 
ible for the money. Any loſs therefore which aroſe from ſubſe- 


but muſt be anſwered by his executors, in ſo far as any miſcon- 
duct could be imputed to them, or either of them. That John 
Henſleigh, the other executor of Thomas Phillips, not having re- 
caved any part of the truſt money, nor miſbehaved in the truſt, 
be was not anſwerable, neither had the decree charged him ; but 
he was liable from perſonal miſconduct, it would afford no 
reaſon to charge the eſtate of his teſtator. But the lols in the 
preſent caſe, was really to be imputed to the confidence not un- 
alonably placed in John Phillips, by Mr. and Mrs. Hancorn, 
is daughter and ſon-in-law ; the direction of this truſt was ex- 
prefsly reſerved to them ; without their conſent no eſtate could 
be purchaſed, nor any ſecurity changed; if there had been any 
let, it was owing to their continuing that credit too long ; 
ad it would be a very dangerous precedent to charge the eſtate 
Vor. VII, | 4 H of 


les death, ſafe in the hands of John Phillips, who, as one of 


quent events, ought not to be made good out of Thomas's eſtate, 
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glect of the ceſlui que truſts. 


and even requeſted Thomas Phillips the truſtee, to have placed 


money upon any ſuch precarious ſecurity. In point of fat 
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of a truſtee with a loſs ariſing long after his death, from the ge. 


On the other fide it was ſaid to be clear, that Thomas Philly; 
received the 1500/7. upon the truſts of the ſettlement of May 
1740, to be laid out in the purchaſe of lands, and in the mean 
time to place it out at intereſt, with the joint conſent of the hu. 
band and wife. How he applied or diſpoſed of it, did not cleat- 
ly appear ; for though it was alledged by the appellants, that 
he paid it to his banker John Phillips, upon the accountable re. 
ceipt mentioned in the pleadings, yet there was nothing upon 
the face of that receipt to induce a belief, and much leſs to prove, 
that it was the truſt money ; nor was there a tittle of evidence 
in the cauſe to ſhew, that either the huſband- or wife was pre- 
viouſly informed of, or conſented to ſuch payment. And there. 
fore the appellants were reduced to the neceſſity of inferring 
that conſent, from the ſubſequent tranſactions of the huſband 
and wife with John Phillips. But ſuppoſing they had conſented, 


this money in the hands of John Phillips, it was ſubmitted, 
that he would not thereby have been juſtified in ſo doing; fot 
he was not a truſtee for the huſband and wife only, but for their 
iſſue then unborn; it was therefore his duty to have taken care 
of the intereſt of ſuch iflue, and he ought not to have lent the 


19 


however, it was clear, that the huſband never conſented to, ot 
approved of the money remaining in the hands of Fohn Phillips; 
but endeavoured to get the ſame out, by treating with ſeveral 
perſons for the purchaſe of eſtates to inveſt it in. That if the 
1 500 J. paid to John Phillips was really the truſt money, yet the 
truſtee had not purſued the terms of the truſt, nor taken a reaſon- 
able ſecurity. An accountable receipt only was taken, witholl 
ſpecifying any intereſt, or promiſing any farther ſecurity. The 
perſon giving this receipt, was the father of the wife, brother 
of the truſtee, and a remitter of money. In the two firſt che 
racters he was improper, as having much influence over the p# 
ties; and in the third character he was improper, as being liable 
to frequent and conſiderable loſſes in the courſe of his bufincls 


But it is contended by the appellants, that the breach of tri 


if any, was in the executors of Thomas Phillips after his death 
| 17 
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and not in him; and that therefore the eſtate of Thomas Phillips r 
is not liable to make good any loſs which ſhould ariſe by the de- 
fult of his executors. It is however plain, that in this caſe Thomas 
Phillips was guilty of a wilful and inexcuſeable neglect and 
breach of truſt ; for ſuppoſing the 1500 J. paid to John Phillips 
was the truſt money, the truſtee, after advancing it on an .ac- 
countable receipt only, ſuffered it to remain in John's hands for 
many years, without requiring any further ſecurity of him; 
without endeavouring to place it out on mortgage; without 
making any enquiry after proper purchaſes. And when the 
Ceſtut que truſt was in treaty for eſtates to inveſt the truſt money 
in, the truſtee referred the propriety of ſuch purchaſes to the 
very perſon who had the money in his hands, and whoſe intereſt 
it was to prevent ſuch purchaſes from being compleated, and 
who in fact always diſapproved thereof. 
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After hearing counſel on this appeal, it was oRDERED and Dres: 
4DJUDGED, that the decree complained of ſhould be reverſed ; r * 


ad that the reſpondents bill ſhould be diſmiſſed, without coſts. 3 
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Ceurge, Duke of Montagu, and others, Appellants. Caſe 26. 


Eduard, Lord Beaulieu, and others, Reſpondents. 


Et > Contra. 
6th April 1775. 


HE material facts of this caſe have been already ſtated, 

on occaſion of a former appeal *; and in conſequence of Vol. VI. 
he order then made +, ſeveral. proceedings were had before the 45M 
Maſter who, on the 16th of June 1773, made his report, in 

Which he ſtated the ſeveral accounts which he had taken of the 

Perſonal eſtate, and of the rents and profits of the real eſtate of 

\alþh Duke of Montagu ; the general reſult of which account 

as, that the perſonal eſtate of Duke Ralph (including two ſums 

if 21021. 25. 8 d. and 20,097 /. 16s. received in conſequence of 

© Cticles of 1724) amounted to 52, 199 J. 2.5. 84, and that the 
Payments 


f 


| exceptions of the reſpondents. 


the eſtate of Duke Ralph, the ſum of 32, 753 J. 135. 10d 
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payments and allowances thereout allowed to Duke Jobn, in 
reſpect of his ſather's debts, legacies and funeral expences 
amounted to 48, 412 J. 8s. 11 d. which left a balance in fayoy; 
of the perſonal eſtate, of 3786 J. 14 5. 61 d. but that a balance 
was due to Duke Jobn, on account of the real eſtate, of 16g,/ 
14s. 21 d. which being deducted, the final balance due from 
him appeared to be 2091/. 05. 43 d. 


Exceptions were taken 90 both ſides to this report, the moſt 
material of which were, the 4th, 5th, 6th, 7th, 8th, and gth 


Theſe exceptions were couched in the following words, 
viz, IV. © For that the ſaid Maſter had by his ſaid report, | 
„charged the repreſentatives of John Duke of Montagu, with 
„no more than the ſum of 20,097 J. 16 s. part of the ſum 
« of 32,7531. 135. 10d. due to Duke Ralph from Chriftopter 
% Monk, or his repreſentatives: Whereas the reſpondents charged 
and proved, that on the 24th of June 1724, there was due 
« from the ſaid Chri/topher Monk, and his repreſentatives, to 


«* over and beſides the ſum of 2102/7. 25s. 8 d. mentioned in the 
% 6th exception; and therefore they inſiſt, that the Maſter 
* ought to have charged the repreſentatives of Duke Jobs, 
* with the ſaid whole ſum of 32,7537. 135. 104.——V, For 
that the ſaid Maſter had diſallowed the charge of the reſpon- 
«« dents, as to the produce of the ſaid 32,753 J. 13 s. 10 d. from 
„ the 24th of June 1724, and had not charged the repreſents 
*« tives of the ſaid John Duke of Montagu, with the produce 
* thereof from that time, to the time of filing the exceptions. 
«« —VI. Nor with the produce of the ſaid ſum of 2102/. 25. 8. 
the intereſt due on the Grindon mortgage at the death of 
Duke Ralpb, from the ſaid 24th of June 1724, to the time 
of filing the exceptions.—VII. For that the Maſter had to- 
* tally diſallowed the charges carried in before him by the t 
*« ſpondents, as to the Exchequer annuity of 10001. a Jeu, 
and had not charged the repreſentatives of Duke Fobn with 
«« the life eſtate or intereſt of Duke Jobn therein, given to lin 
«© by the will of Duke Ralph, on the condition therein mei- 
« tioned, which was not performed: Whereas the Mal 
2 pug to have charged the repreſentatives of ns fv ” 
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« fl the quarterly payments of the ſaid annuity from the 
« 2th of Jane 1711, to the time of filing the exceptions.— 
« VIII. For that the Maſter had by his report, applied the whole 
u rents and profits of the deviſed real eſtates of Duke Ralph, to 
« the diſcharge of the ſeveral annuities and intereſt of mortgages, 
« charged on the ſaid real-eſtates, being part of the debts of 
Duke Ralph, without making the Exchequer annuity bear a 
« proportion-of ſuch debts, which the ſaid Maſter ought to have 
„done; the ſaid Exchequer annuity being liable, although 
„it ſhould be - conſidered as a ſpecific legacy given by the 
« will, IX. For that the ſaid Maſter had not charged the eſtate 
«of Duke John, or his repreſentatives, with any rents or pro- 
« fits of fourteen houſes or tenements, in the pariſhes of St. 
« Martin in the Fields, and St. Clement Danes, part of the real 
«eſtate of Duke Ralph, (which were fold by Duke John on the 
« 23d of March 1727,) ſubſequent to Chri/imas 1726, to the 
« nreſent time; nor with the purchaſe money or value of the 
« 41d fourteen houſes and tenements, as he ought to have done, 
«bat the ſaid Maſter had totally diſallowed the reſpondents 
charge as to thoſe matters.“ 


On the 21ſt of January 1774, theſe exceptions were argued 
before the Lord Chancellor Bathurſt, when his Lordſhip order- 
d the 4th exception to be allowed, as to a ſum of 238 J. which 
as to be added to Dake Ralph's perſonal eſtate; and that the 
lt of that exception, and the 5th, 6th, 7th and 8th exceptions 
ould be over-ruled: And as to the gth exception, it was or- 
cred, that the eſtate of Duke John ſhould be further charged 
"ith the rents and profits of the ſaid houſes, from Chri/tmas 
726, till Duke Jobn's death. 


From ſo much of this order as allowed the gth exception, 
he original appeal was brought; and ſo much of it as over- 


led the 4th, 5th, 6th, 7th and Sth excetions, was the ſub- 
d of the croſs appeal. 


In ſupport of the original appeal, it was ſaid, that in 1726, 
© houſes in queition, together with part of Southampton Build- 
W of the yearly value of near 800 J. were ſold under the au- 
"ty of Parliament, and the direction of the Court of Chan- 
J, for 20, 0001. which · was paid to Lady Beaulieu's truſtees ; 

Vol. VII. 41 ſo 
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:p that no other rents were received by, or for the uſe of the late 


Duke of Montagu, except thoſe which had been accounted for. 
The act of Parliament recited, that the agreement which was t, 
be effectuated by that law, was beneficial to the children, 
prima facie it would be preſumed, that their intereſts wer 
taken care of ; and that the Duke their father, as well as the 
Duke of Manchefter and his friends, and the common friends df 
both families, did not contrive to cheat the daughters, and 
prevail upon Parliament to lend its aſſiſtance to compleat the 


fraud. But if the reſpondents were right, fraud was imputable 
not only to all theſe parties, but even the Court of Chancery 
lent its aid. For the propriety of the agreement did not tet 
upon the act of Parliament only, as it appeared by the fich 


Nated in the caſe, that that part of the tranſaction which w | 


overturned by the order now appealed from, was carried inte 
execution under the direction of the Court of Chancery, in the 
cauſe where Lady Beaulieu and her huſband the Duke of Man. 
chefler were parties. The fale was made under the authority of 
that Court; and the money applied for Lady Beaulieu's benefit, 


purſuant to the articles and act of Parliament. The Duked 


Montagu her father had not, nor could have any benefit from it, 
in any event whatever. The agreement entered into by the 
articles of 1722, confirmed by the act of Parliament and {ub 
' ſequent proceedings, was almoſt forty years before the com 
mencement of the.cauſe, in which the tranſaction was now al 
tempted to be impeached. If it be ſaid, that Lady Beau 
was a minor at the time, and that ſhe was afterwards under co 
verture, and therefore diſabled from aflerting her right; yet 1 
muſt be remembered, that the Duke of Mancheſter died in 173) 
and that then every diſability ceaſed. She was of compete 
age to judge, whether it was expedient.to attempt to reſcin 
the agreement made on her marriage, and abandon what 
then provided for her; and the proviſion which the care ol it 
father had ſecured for her by that agreement, had placed het | 


circumſtances ſo afluent, that ſhe was well able to aſſert and d 
fend her right. | 


After an agreement ſo made and ratified, carried into ex 
tion in all its parts, and ſo long acquieſced under, it ſeemed ral 
hard, that the appellants ſhould be required to ſhew, that L. 
Beaulieu was a gainer by it but they were not aftaid of cut 
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ing into that point. The portions for the ladies were not raiſe- 
able until after the death of their father, who, at the time of 
Lady Beaulieu's firſt marriage, was but thirty two years of age. 

It was not improbable, that he might live to ſee her arrive at an 
advanced time of life. In fact, he ſurvived her firſt marriage 
twenty fix years. It was of importance to the future proſpects 

in life of the daughters, that the payment of their portions 

hould be accelerated, It muſt be remembered, that at the 

time of the agreement, the eſtates compriſed in Duke 7ohbn's 

marriage ſettlement, of which Southampton Buildings were part, 

and the eſtates of which Duke Ralph died ſeiſed in fee fimple in 

poſſeſſion, of which the houſes in queſtion were part, ſtood 

ſettled alike; except that Duke John's eſtate for life did not 

extend to the latter. After his death, it was perfectly indiffe- 

rent to the parties intereſted in remainder, whether the 40, ooo /. 

portions were raiſed from the ſettled eſtate entirely, or whether 

the houſes, the rents whereof formed the preſent matter in diſ- 

pute, were applied, as far as they would extend, towards diſ- 

charging that burthen.; becauſe both the eſtates, after his death, 

would belong to the ſame perſon. The Duke's eſtate for life ſtood 
clear of the portions ; he therefore would have been no gainer, if 
they had been wholly raiſed out of the other eſtate; nor would the 

daughters have been loſers, for the intereſt of the money would 
have been equivalent to the rents of what had been ſold for that 
purpoſe. But the Duke was willing to make a large conceſſion in 

their favour : He therefore agreed, that, together with the 
bouſes in queſtion, which were of the yearly value of 408 J. 

ſubject to a rent charge of 200 J. per ann. for the life of the an- 

mutant, Southampton Buildings, of the yearly value of 1792 J. to 

which he was entitled for life, ſhould be ſold for raiſing the por- 

tions. So that for 26 years, and it was not improbable that it 
might have been for a much longer period, he gave up 1792 J. 
er ann. for the benefit of his daughters. The moiety which 
Lady Beaulieu was entitled to receive of the 408 J. per ann. after 
Keeping down the rent charge thereon, would only have 
Mounted to a very ſmall annual ſum ; inſtead of which, ſhe 
had, in conſequence of this agreement, 600 J. per ann. imme- 
mediately ſecured to her ſeparate uſe out of the 20, ooo J. raiſed 
tor her portion; .ſubje& to which, it was ſettled for the benefit 
af her children, and the Duke of Mancheſter her huſband ;, who, 
in 
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and upon the death of her father, ſhe found the eſtate, which 


and an ultimate reverſion in fee to himſelf ; and that he alſo pro- 


and the reverſion in fee was given to Duke Ralph, ſubject 
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in conſideration of it, ſettled upon her a jointure of 20007; per 
ann. for her life, and his eſtates on the iſſue of the marriage, 


would then have become liable to the portions, diſcharged qt 
that incumbrance. The Duke her father, was in no reſpe4 
affected by the mode of raiſing the portions, but by giving yy 
to his daughters a life eſtate of 1792 J. a year for that purpoſe, 
which, in the time he out lived the agreement, would haue 
amounted to near 40,0004, 


Yet it is ſaid, that the Duke of Montagu procured advantage 
to himſelf by this agreement; vi. a re-ſettlement of the fami- 
ly eſtate, whereby his daughters were reduced from tenants i | 
tail, to tenants for life, with limitations to their iſſue in tail, 


cured the inheritance of the advowſon of the pariſh church d 
St. Andrew, Holborn. | | 


As to the re- ſettlement, it muſt be obſerved, that it left un- 
touched the eſtate for life of Duke John, and the limitations 
in tail to his iſſue male; and only ſettled ſuch parts and ſhare 
as theſe two daughters might reſpectively become entitled to 
upon or after the death of the Duke their father, and failure df 
iſſue male of his body; that the Duke was then but 42 year 
of age, and might probably have iſſue male, and in fact had 
another ſon in 4725, who lived about two years. It was there- 
fore upon an event barely probable, that the re-ſettlement 
was to take place. It is uſual in great families, for re-ſettle 
ments to be made upon the marriage of an eldeſt ſon, or oth 
child, entitled to an eſtate tail, and for ſuch child to ,redus: 
himſelf, or herſelf, to an eſtate for life. It was done upol 
the marriage of Duke John, who was then but 14 years of age 


fi 


no other limitations than to Duke John and his ſons; ot d 
which reverſion, the intereſts.of the daughters aroſe under Dui 
Ralph's will. By the re- ſettlement, the intereſts of the daugt 
ters were well taken care of, and their ifſue were placed in! 
ſafer condition; the ſubſequent limitations were to relations 
the name and blood of this noble family, who were alſo l. 
mainder-men under Duke Ralph's will, and therefore neceſſai 


conſidered in the re- ſettlement; as Parliament would not, - 
| babh⸗ 
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bably, have otherwiſe lent its affiſtance to raiſe the 40, ooo J. And 

as to the reverſion in fee, which the Duke was ſuppoſed to have 

got by the re- ſettlement, it muſt be obſerved, that at the time 
of the treaty, he had the reverſion of theſe eſtates, ſubject to the 

limitations of Duke Ralph's will; and the ultimate remainder li- 

mited by the re- ſettlement was placed at ſuch a diſtance, as not to 

have been at all more valuable than the former reverhon. Theſe 
obſervations ſuppoſed, that the reverſion in fee was really limit- 
ed to Duke John by the articles of 1722; but that was not 
ſo, For although theſe articles contained a limitation to rhe 
right heirs of the ſaid john Duke of Montagu for ever, yet no- 
thing was clearer, than that he took no intereſt by thuſe words; 
for the articles contained no prior limitation to him for life, or 
otherwiſe ; no intereſt of his could be enlarged by theſe words; 
but the party or parties who thould eventually turn out to be 
his heir, or coheirs, would, under that limitation, take the ul- 
timate remainder in fee by purchaſe; and conſequently, if the 
re-ſettlement ſhould take place at all, that ultimate remainder 
muſt veſt in, or come to the ladies themſelves ; for if che Duke 
ſhould leave a ſon, who ſhonld live to make a diſpoſition of 
theſe eſtates, the re-ſettlement would never take place, It did 
in fact veſt in the ladies by purchaſe ; Duke John therefore, in- 
Jead of acquiring a more valuable reverſion, gave up that to his 
daugbters, which before the treaty be was entitled to. The ulti- 
mate remainder was, in truth, too remote to be of much con- 
ideration, Both the ladies had iſſue, who had attained 21, re- 


coyeries had been ſuffered, and there was an end of all the li- 
mitations. 


As to the advowſon of St. Andrew's, the Duke. was, at the 
ume of the treaty, tenant for life of it, under his own marriage 
kttlement, prior to which he had been tenant in tail; and the 
ntereſt he acquired in it by the articles, could ſcarcely amount 
p more than one tenth part of what he gave up to his davghters 
Dy the treaty, in lieu of it. And yet this intereſt in the advow- 
on Was all he got by the articles, in whatever view the tranſ- 
ton was conſidered. His life intereſt in the family eſtate 
n diminiſhed no leſs than 17921. a year; what remained was 
led of no burthen ; nor, by the whole of the bargain, was any 
ther poſſible advantage to accrue to him, But laſtly, if the 
1 was at this diſtance of time to be reſcinded, it muſt, 

raing to the rules of equity, be reſcinded zz foto; and 

Vor. VII. 4 K | both 


A. Wedder- 
burn. 


| 
| | A. Forreſter. 
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both parties put into the ſituation in which they would dat 
ſtood, if the agreement had not been made. If the reſpondent, 
wiſhed for that, it was not the intereſt of the appellants to ob. 
ject to it; for as the Duke's eſtate would, on the one hand, be 
charged with the value of Lady Beaulieu's moiety of the intereſt 
he acquired in the advowſon, and with a moiety of the rent; 
in queſtion; it muſt, on the other, be allowed the intereſt of 
the 20, ooo J. raiſed for her Ladyſhip in purſuance of the agree. 
ment, which would make an increaſe of many thouſand pound: 
in his aſſets, 


On the other fide it was ſaid, that the order made on this 
ninth exception, was founded on the judgment of the Houſe 
in 1767 whereby their Lordſhips were pleaſed to declare, 
That Jobn late Duke of Montagu was not entitled to the be- 
* nefit of any bequeſt or deviſe by the will of his father, from 
te three months after he had ſuffered the recovery; the aid 
« Jobn Duke of Montagu never having complied with the con- 
*« dition annexed thereto, by ſettling his Warwickſhire eſtate; 
* and that the ſame ought to go in- ſuch manner, and to ſuch 
* perſons, as is limited and directed by the proviſo in the vill. 
On the 18th of April 1711, Duke John ſuffered the recovery; 

conſequently, at the end of the three months after, his ſon, the 
Marquiſs of Monthermer, by virtue of the conditional limitation 
in his grandfather's will, became ſeiſed for life, without entry 
or claim, of Duke Ralph's fee ſimple eſtates; which on Lord 
Monthermer's death, upon the 6th of Auguſt in the ſame year, 
veſted in Lady Beaulieu as the only child of Duke Fobn then 
living, and the perſon entitled next in remainder under Duke 
Ralpb's will. Duke John therefore, from three months ate 
the 18th of April 1711, could have no right or title whatloertt 
to his father's fee ſimple eſtates ; and conſequently, though i 
obtained (upon ſuch pretences as the reſpondents wiſhed not it 
repeat) acts of Parliament for the ſale of them; it was but com- 
mon juſtice, that he, or his repreſentatives, ſhould not only c. 
count for the rents and profits of ſuch of the eſtates as he aQtuall 
fold, but alſo for the real value of them. 


But it is objected, that the deviſed Middleſex eſtates were fu 
towards raiſing 20,000 J. for Lady Beaulieu, on her firſt mati 


with the Duke of Manchefter; which portion being che? 
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ſutes ſettled upon Duke Jobn for life, he was not obliged to 
iſe in his lifetime, and as together with the deviſed eſtates, he 
{old part of his ſettled eſtates, which produced a larger income 
han the former, to make up the 20,000 J. portion; therefore 
det the juſt allowances directed by their Lordſhips order to be 
nade by the Maſter, Duke John's repreſentatives ought not to be 
targed with the rents and profits of the deviſed eſtates, ſubſe- 
nent to the time of ſale, they being inferior to thoſe of the ſet- 
ed eſtates which were ſold. | 


In anſwer to this, it was ſaid, that the conſideration of a ſup- 


n her father's lifetime, could not be entered into under the head of 
uf allowances, It was plain, that Duke John himſelf never in- 
tended to claim any ſuch allowance; for he kept no ſeparate or diſ- 
in& accounts of the price or value of the deviſed Middleſex eſtates. 
e fold them, along with part of the ſettled eſtates, to one pur- 
haſor for 20,000 J. But if any peculiar merit could be aſcribed 
jo a father, for providing for a child in his own lifetime, Duke 
obn's bounty in this reſpect was fully compenſated, by not only 
teducing the eſtate tail which Lady Beaulieu was entitled to under 
ter grandfather's will, to a bare eſtate for life; but alſo by de- 


ring her of one moiety of the advowſon of the church of St. 
; drew, Holborn, worth above 1000 J. a year, which, by the 
" Witty fame inſtrument, he procured to be limited to himſelf in 
| ee, and which he aftewards deviſed to the Dutcheſs of Mon- 


agu and her iſſue, 


In ſupport of the croſs appeal, as to the 4th, 5th, and 6th 
Xceptions, it was ſaid to have been admitted before the Maſter, 
that on the 24th of June 1724, there was due from Monk's eſtate, 
to the eſtate of Duke Ralpb, no leſs a ſum than 32,7 53/ 13s. 10d. 
delides the Grindon mortgage. And Duke John, as executor of 
dis father, having of his own accord, compounded and releaſed 
theſe debts, and having kept no ſort of account of what he re- 
overed out of Monk's real or perſonal aſſets, became anſwer- 
able for the whole; out of which therefore the Maſter was not 
"aranted to make any deduction. That as Duke John, by 
the articles of 1724, accepted lands in lieu of all the de- 
mands, which, as executor of his father, he had on Mor#'s eſ- 
dale, he conſequently was as much accountable for the rents and 

| profits 


noſed comparative advantage to the daughter, by raiſing her portion 


311 


1775. 


— — — 


— —— to r g e — —r2ʃIC > 
<< — r . 
* $5 — ——— — — —ͤ ———— . ˙ — «8 
= — - — — —— = — — — — — 


—— 
— 3 
2 
— % by — — + 
i —— — a —— 2 — ” — 
* * C i „ - — — 
- by 5 ; 
= oh. Dn 
L. — — 2 — * 8 . = — 


— 3 —— —_ — — —— — — — 
S — 4 _ — 
— — » . _ — . 
— x . \ * — — — — 
— — — * — — — — — — — — - 
— — - — — — — 2 * ” — — — 1 


— 
— — — 


== I — 
— 


bY — — — —öa 


1 - 
— CERA. CERT” 


Wy MY A Soo 
* — 2 a” RE 4; 
> AYE 


- a CT @—— - — — 


4 — — 
— —— — 


— -- - Soo. — — 
Pant — — * 


— — 
— — — - 
1 8 4 — 
5 — —&. - — — 
22 * 2 "RT 
— 3 
— - 


— 
— — —— 8 
- — 


25 — 2 A 
— —— 
— — _ - 


— 


g — OS. EO WES OST - 
al — — — _— — — > uh * n 
— ＋—2— — — «4 n — — 
5 — . = Fre EEE TCT S.:- -- E 
8 n — =y 8 . 


——— — 


a * 5 — ne I COS. mon : 
— — — = th 
— — 
va 


— — > — 
— 44 Ted Mitt — ge 
* — _ n 
I 3 2 — 


— 
— — 


_ 
&- aX2 


— 1 TOW Er po Ae Oh 
_» W — 2 : 


312 


41775 


Duke Jobn's taking it, not under his father's will, but as n 


period was evident. For John Lord Montagn, the 'deviſs 


during which time, Duke John could receive the annuity mere 
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profits of thoſe lands, or for the intereſt of the money with yj;y 


they were purchaſed, as he was for the rents and profits of « 
other of Duke Ra/ph's deviſed eſtates. 


And, as to the 7th and 8th exceptions, it was ſaid, that neiths 
the ſpecific bequeſt of the Exchequer annuity by Duke Raj 
nor the diſmiſſion of Lord and Lady Beaulieu's claim of a myin 
of it, could warrant the Maſter's total omiſſion thereof in 
account of Duke Ra/p/'s perſonal eſtate, come to the hands of Dil 
Fohn. It was clearly part of Duke Ralph's perſonal eſtate, a; 
therefore applicable, in caſe of a deficiency of other aſſets, to th, 
payment of his debts; and though it was ſpecifically deviſ 
ſo were the real eſtates, which yet were, by the Maſter, made y 
bear the whole burthen of the debts, without any contributi 
from this annuity. - The former diſmiſſion of Lord and Lat 
Beaulieu's claim to a moiety of it, muſt have been grounded 


preſentative of his ſon George, in whom it was admitted, in co 
ſequence of their Lordſhip's judgment, the abſolute proper 
veſted. But if there was any period during which Duke ly 
held, and could hold the annuity, or what he ſold it for, u 
under his father's will, it ought, in purſuance of their Lord(hip 
order, to go in ſuch manner, and to ſuch perſon, as was diredt 
by the proviſo in Duke Ral/ph's will; and that there was ſuch 


thereof for life, died on the 6th of Auguſt 1711, from which tine 
to the birth of George, on the 11th of October 1915, there being 
no intermediate taker but Duke John, he could only tabe i 
under the limitation of his father's will; ſo that here was a term d 
four years and a quarter, from the 24th of June 1711, the quart 
day next preceding John Lord Montagu's death, to the 29th ü 
September 1715, the quarter day next preceding George's birth 


and only as his father's deviſee; and therefore he became &. 
countable for its produce. But Lord and Lady Beaulieu did 00 
confine their claim to this period; for there being, on the deal 
of John Lord Montague, no other ſon of Duke Jobn's then 1 
being, the Duke, by the expreſs words of his father's will, * 
came entitled to the annuity for ſo many years as he ſhould Is 
It ought therefore, in purſuance of their Lordſhips former order 


to go in three months after the recovery was ſuffered, in ſuch mi 
2 
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ner during Duke John's life, as was directed by his father's 


will. 


Againſt theſe arguments in ſupport of the croſs appeal, it was 
urged on behalf of the appellants in the original appeal, that as 
to the 4th exception, the debts due to Duke Raiph from Chri/- 
wpher Monk, were contracted principally before, and partly in 
the year 1701, and the whole principal monies did not much 
exceed 12000 I. Monk died in that year, manifeſtly inſolvent. 
all that he Jeft to deſcend to his daughter, was the reverſion of 
the Albemarle eſtate, under the will of the Duke of Albemarle, 
ſybje& to the eſtate for life of the Dutcheſs, and to ſeveral re- 
mainders in tail then veſted, The will itſelf had been conteſted, 
and Chriſtopher's intereſt had become intangled by his articles 
with Lord Bath, and ſeveral ſuits were depending between them. 
He left other conſiderable debts; one of which being a judg- 
ment for 12000 J. was prior to Duke Ral/ph's, Duke Ralph ſur- 
wied him near eight years, without recovering any part of either 
principal or intereſt, Duke John, when he came of age, ſtood 
clear of the Monks; and when he afterwards became a creditor, 
it could be only with a view to facilitate the recovery of his fa- 
ther's demands, But theſe demands: were irrecoverable, by any 
adinary courſe of proceeding; the only reſort was to attempt the 
procuring a performance between the ſurviving Monks, and the 
repreſentatives of Lord Bath, of the articles of 1697, entered 
into between Chritopher and his Lordſhip; and in that negotia- 
tion, to obtain ſome ſatisfaction, out of what might be derived to 
the Monks from thence. This meaſure was adviſed by counſel, 
in the year 1715, and the difficulties attending it, conſidering the 
then ſituation of theſe affairs, appeared from the caſes, and need 
dot be repeated. It would have been unreaſonable and impoſh- 
ble to be accompliſhed, without a proper recompence, or conſi- 
eration to the ſurviving Moxks, whoſe concurrence was neceſ- 

to compleat it. The different parties were not brought 


peared by the articles of 1724, from the marginal notes and ob- 
vations of the counſel in the original draft, and indeed from 
be hole ſcope and nature of the agreement, that the Monks 
ſoining in conveying the eſtates, and releaſing Lord Batb's re- 
relentatives from all their claims, were the grounds and con- 
deration of Lord Bath's repreſentatives coming into the agree- 
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into the agreement, till the year 1724; and it manifeſtly ap- 
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ment. The ſums and annuities paid by Duke John to the 
Monks, as the conſideration of their doing theſe acts, were ge. 
ceſſarily paid, and extremely reaſonable ; for by thus inducir 
them to come in, he obtained not only the 30,0007. which ha 
produced the preſent appeal, and the Grinden mortgage money, 
which had been ſettled by his father, but alſo a collateral ec. 
rity for the title of the Lancaſhire and Yorkſhire eſtates, which 
had been likewiſe ſettled by his father. That out of this 30, ooo 
ſo recovered, he ſhould in the firſt place be allowed what he paid 
to obtain it; and that out of the reſidue he ſhould receive, i 
reſpect of his own demands upon the Monks, a rateable proportiq 
with thoſe of his father, ſeemed ſo juſt and reaſonable as to make 
all argument unneceſſary; for if this agreement had not bees 
made and carried into execution, it was impoſſible to ſay that any 
part of Duke Ra/ph's demands, brought into queſtion by this ex. 
ception, could ever haye been recovered ; and yet by this agree. 
ment, Lord and Lady Beaulieu had, according to the report and 
order from which they had appealed, obtained upwards gf 
20,0007. towards ſatisfaction of thoſe demands; which ſum ex. 
ceeded not only the principal monies, but the amount of the 
uſeleſs judgments which had been given as a ſecurity ; whill 
another judgment creditor, of a prior date, thought fit to accept 
of one twelfth part of his demand. — Should it however be ſaid, 
that Duke Ra/ph's judgments were a higher ſecurity than Duke 
John was poſſeſſed of for his own demands, and therefore ought 
to have been preferred in the apportionment ; it might be anſwer- 
ed, that the priority of ſecurities can have no weight in the appli 
cation of a ſum, which could never have been obtained by 
putting ſuch ſecurities into execution. Duke Ralpb's jug: 
ments could never have been executed. Beſides, the ſum allow- 
ed in reſpect of his demands, exceeded the amount of his judg: 
ments, and it muſt be remembered, that part of Duke John's de- 
mands was a judgment for 3000 J. which bore about the ſame 
proportion to the amount of his demands, as Duke Raſpy s judg: 


ments did to his. 


As to the 5th and 6th exceptions, it was aid, that this Wi 
the firſt inſtance of an attempt before a Maſter, under a general d. 
rection for taking an executor's account, to charge an execuid 
with intereſt upon ſums which he may have received on accoult 


of his teſtator, which are applicable in a courſe of adminiſtra 
e | 
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And it happened in the preſent caſe, that at the time when the 
«wo ſums of 20,097 J. and 2102 J. 2s. 8 d. with which Duke 
Jobn was charged in reſpect of his father's demands upon the 
Henke, were got in, he was a very large creditor upon his execu- 
torſhip account, having paid a great many thouſand pounds for 
| his father's debts, beyond what the perſonal eſtate before that 
time amounted to, as appeared from the report ; for, after charg- 
ing him with thoſe two ſums, the final balance reported due 
upon the whole account, was but 2091 J. os. 35d. But had it been 
otherwiſe, it was not competent to the Maſter to conſider any 
queſtion of intereſt upon theſe ſums ; their Lordſhips, by their 
former judgment, having ſpecially reſerved the conſideration of 
intereſt upon any ſums received by Duke John, until after the 
Maſter ſhould have made his report. 


As to the 7th exception, which related to the Exchequer an- 
nuity, their Lordſhips had already in this cauſe decided, that 
Lord and Lady Beaulieu were not entitled to any account of that 
annuity, It was, by Duke Ral/ph's will, ſpecifically bequeathed 
to truſtees, in truſt for Lord Montagu the grandſon for life; and 
after his death, for ſuch perſon as ſhould be the heir male of his 
body ; and if there ſhould be no ſuch perſon, in truſt for ſuch 
perſon as ſhould be the heir male of the body of Duke Fohn, for 
the reſidue of the term and eſtate therein; and if there ſhould be 
no ſuch perſon, in truſt for Duke Jobn for his life; and if theſe 


titled to the teſtator's real eſtate deviſed, according to the eſtates 
thereof thereby limited. Lord Montagu the grandſon dying, 
George, the ſecond ſon of Duke John, became entitled to the 
whole intereſt in this annuity upon his birth, in the year 1715, 
ather as being heir male of the body of the teſtator's ſon John, (which 
words, as they ſtood in this will, muſt neceſſarily be applicable to 
i fon of John, in John's lifetime, and not wait for their applica- 
ton till the technical meaning of the word Heir ſhould be aſcer- 
tuned by the death of the anceſtor, as was manifeſt by the 
lubſequent limitation to Duke Jobn for life, if there ſhould be 
no ſuch perſon;) or as being firſt tenant in tail of the real eſtate, 
the uſes whereof the Exchequer annuity was to follow, in 
lure of the preceding limitations. George dying an infant, 
Duke Jobn became entitled to this annuity as his father and ad- 

niſtrator. The plaintiffs, however, thought fit to claim a 
moiety 


limitations ſhould fail, in truſt for ſuch perſons as ſhould be en- 
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—— moiety of, it by their bill, and an account to be taken of the 
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grandſon, in 17115, and the birth of George in 1715. But that would 


profits. The defendants inſiſted, that it veſted in George; 28d 
Lord Northington was ſo clearly of that opinion, that he dif. 
miſled ſo much of the bill, as fought an account of the Exche. 
quer annuity, with coſts. Their Lordſhips, on the former appeal, 
affirmed that diſmiſſion; and directed an account to be taken gf 
the perſonal eſtate of Duke Ralph, after payment of his debts, 
legacies, and funeral expences. The object of the account ſo di. 
rected, was preſumed to be, to aſcertain the clear ſurplus of Duke 
Ralpb's perſonal eſtate ; which, according to his will, was to be 
laid out inlands, to be ſettled as thereby directed. But the Exche. 
quer annuity was not to be laid out in land ; and being ſpecificalh 
bequeathed and ſettled as before ſtated, it could never make ay 
part of that ſurplus. Had it not veſted in George, the ſecond ", 
it would have veſted in the daughters, under the ſpecific limitz- 
tions, of it, as being the next. tenants in tail of the real eſtate; 
and beſides them, there were many other perſons in remainder 
who would have taken the whole intereſt, had it not veſted unde 
the prior limitations. Nevertheleſs, Lord and Lady Beau 
thought fit to claim before the Maſter, upwards of 60,000/, fo 
the profits and groſs value of this annuity; though the account 
to be taken by the Maſter, was, in the direction of i it, exprelily 
confined to the perſonal eſtate, after payment of the debts, leg 
cies, &c. and though the very judgment directing that account, 
had affirmed the diſmiſſion of their bill, ſo far as it ſought u 
account of the Exchequer annuity, with coſts. The only quel 
tion which could have ariſen reſpecting this annuity, would has 
been as to the profits between the death of Lord Montagu ti 


have been aqueſtion between George, and thoſe who were poliponel 
to him in the ſpecific limitations ef it; whether thoſe prob 
ſhould accumulate, and go to George with the capital, or whes 
ther ſuch intermediate profits belonged to the next takers? Til 
queſtion was preſumed to have been already decided by thel 
Lordſhips, becauſe if the profits had not been held to accumi 
late, Lady Beaulieu would have been entitled to a moiety of then 
during that period; whereas the bill, ſo far as it ſought an as 
count of the Exchequer annuity, was wholly. diſmiſſed. l 
ſides, it has before been determined, that in ſuch a caſe, the pi 
fits are to accumulate until the contingency happens, and 1 


to go with the capital, In no ſort therefore, could theſe prob F 
Bi me 
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make part of the ſurplus of Duke Ralph's perſonal eſtate, to be 
laid out in lands; under which notion alone, they could be the 
object of the preſent account. 


And as to the 8th exception, the effect of it was, that the Ma- 
ter had allowed the payment of annuities, and intereſt of mort- 
gages, out of the rents and profits of the real eſtate, without 
making the Exchequer annuity bear a proportion thereof, All 
the teſtator's bond debts, as well as thoſe by ſimple contract, 


there ſtill remained a ſurplus. The only payments allowed 
out of the rents and profits of the real eſtate, were for annui- 
ties; all of which the origin appeared (except only one of 40/7. 
ſecured by bond) were: ſpecifically granted out of, or charged 
upon different parts of the real eftate; and for the intereſt of 
mortgages, which had been made in the uſual way of part of 
that eſtate, The teſtator manifeſtly intended the Exchequer 
annuity as a proviſion for the heir male apparent of Duke Jobn, 
not ſubje& to any incumbrance; and he made a ſpecific diſpoſi- 
tion thereof accordingly. The real eſtate alone was liable to the 


peared, that the teſtator intended the mortgages likewiſe to re- 
main a charge upon the real eſtate; and the direction of their 
Lordſhips judgment was, to take an account of the rents, iſſues 
and profits of the real eſtate, over and above the intereſt of debts 
chargeable thereon, and all other outgoings. But if the general 


been out of the general perſonal eſtate only, and that too, after 
payment of all other debts, legacies and funeral expences; much 
leſs could they have compelled ſpecific legatees, to give up any 
part of their legacies for that purpoſe. But further, it was ſub- 
mitted, that if bond creditors, whoſe debts are not direct charges 
upon any ſpecific part of the real eſtate, had exhauſted the per- 
ſonal eſtate, not only the ſpecific, but the other legatees would, 
in equity, have had a right of reſorting to the real aſſets, to be 
latisfied thereout what had been ſo taken from them by the 
bond creditors ; ſuch aſſets being ſo liable, in the hands of a ge- 
neral deviſee, as well as in the hands of an heir. It follows 
therefore, that had there been no ſurplus of the general perſonal 
ſtate, which in the preſent caſe there was, yet the general de- 
Viſce of the real eſtate would have had no right to call upon the 
Vol. VII. 3 ſpecific 


were charged by the report upon the perſonal eſtate, of which 


annuities, as being ſpecific incumbrances thereon ; and it ap- 


deviſees had any title to be eaſed of the mortgages, it muſt have 
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ſpecific legatees of the Exchequer annuity, to be eaſed even gf 
bond debts paid out of the real eſtate; and there was ſtill geh 
colour to call upon thoſe legatees for a contribution towards the 
annuities, and the intereſt of the mortgages, which were ſpecific 
incumbrances upon different parts of the real eſtate, the hal 
whereof was generally deviſed. Laſtly, if there had been aly 
foundation for this queſtion, it ought to have been made on the 
former appeal, and a direction ought to have been prayed to the 
Maſter thereon ; but it did not appear to have been ſo much x; 
thought of until after the Maſter had ſigned his report, when 


many exceptions being taken thereto, this was thrown in among 
the reſt. 


After hearing counſel on theſe appeals, it was oRDBRRTD ant | 
ADJUDGED, that the original appeal ſhould be diſmiſſed ; and 
that ſo much of the order therein complained of, as allowed any 
part of the reſpondents gth exception to the Maſter's report, 
ſhould be affirmed. And it was further oRDERED and ADpJupc- 
ED, that that part of the order complained of in the croſs appeal, 
which over-ruled the 7th and 8th exceptions to the Maſter's 
report, ſhould be affirmed. And the appellants in the rol 
appeal, having waived, upon the 4th, 5th and 6th exceptions, any 


account of the produce of the two ſums of 32,53. 135. 104 


and 2102/. 25. 8 d. arifing from the lands conveyed in fatisfac- 
tion, by the articles of the 24th of June 1724, and electing to 
have Duke John conſidered, in reſpect to the perſonal eſtate of 
Duke Ralpb, as having received ſo much money, part of his al- 
ſets, at the date of the articles: It was DECLARED, that nei- 
ther the ſum of 1000/7. claimed upon Anneſfley's judgment, not 
the ſum of 300017. or any part thereof, claimed upon Coulthurf s 
judgment, ought to be allowed ; and that the ſeveral ſums paid 
by Duke Jobs to fome of the parties, for conſenting to join in 
the ſaid articles, and for defraying the charges attending the exe 
cution and performance of the ſame, ought to be con ſidered 20 
a charge upon the whole ſum of 52, 545. 155. 71d. and to 
be thereout deducted in the firſt place: And it was therefore 


ORDERED and ADJUDGED, that the Maſter ſhould ſettle the 
proportion thereof to be born out of the 30,000 /. and that the 
remainder of the ſaid ſum of 30,000 J. ſhould be applied in dil 
charge of the ſeveral demands of Duke Ralph and Duke John, 


rateably and in equal propor tions: And it was further 9 — 
al 
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and ADJUDGED, that the order upon the ſaid 4th, 5th and 6th F—_—y 


exceptions, ſhould be affirmed ; in fo far as the ſaid exceptions —.— 


were not hereby varied. 


| | 


— 


— 
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Guftavus Rechfort Hume, and George . 
Rochfort, Eſq; his father, == pap pellants. Caſe 27. 


Henry, Earl of Ely, and others, — + N 
P. 12 / e 
ee. Se . e . 


IR Guſſavus Hume of Caſtle Hume in the county of Ferma- 

nagb, Bart. being ſeiſed in fee of the town and lands of Cafe 
Hume, and of ſeveral other eſtates in the counties of Fermanagh, 
itrim and Mayo, in Treland, of the yearly value of 3000 J. and 
having iſſue two daughters only, Mary and Alice, by indentures 
if leaſe and releaſe, dated reſpectively, the 5th and 6th of Augu/? 
1729, conveyed his eſtates to truſtees and their heirs, to the uſe 
i himſelf for life, and after his deceaſe (charged with a yearly 
ent charge of 800 J. to Lady Alice Hume his wife for life, and 
lum of 5000 J. for his ſecond daughter Alice) to the uſe of 
ary Hume his eldeſt daughter during her life, remainder 
truſtees, to preſerve contingent remaindersz remainder to 
firſt and other ſons in tail male; remainder to the daughters 
| Mary, and the heirs of their bodies lawfully iſſuing; and in 
fault of ſuch iſſue, remainder to Alice his ſecond daughter for 
le, retnainder to truſtees to preſerve contingent remainders; 
mainder to her firſt and other ſons in tail male; remainder to 
c daughters of Alice, and the heirs of their bodies; and in de- 
it of ſuch iſſue, then, as to the Leitrim and Mayo eſtates, to 
ary fobnſon and Mary Moore his nieces, and their heirs; and 
io the Fermanagh eſtate, to the Honourable Alexander Hume, 
ond ſon of Alexander, Earl of Marchmont, for life; remainder 
bis firſt and other ſons in tail male; remainder to the ſaid 
ander, Earl of Marchmont, for life; remainder to Hugh, Lord 
worth, the Earl's eldeſt ſon, and now Earl of Marchmont, for 


' Iemainder to his firſt and other ſons in tail male, with di- 
temainders over. 


2d May 177 5. 
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— In October 1731, Sir Guſtavus died without iſſue male, len. 
NS ing Lady Alice Hume his widow, and his two daughters, bg, 
then under age, ſurviving him; and by his will, after ſeyery 

ſpecific legacies to lady Alice his wife, he bequeathed the reſidy 

of his perſonal eſtate, amounting to a very conſiderable ſum, u 

Alice his younger daughter. 


In 1736, Nicholas Loftus the elder, afterwards created Lord Vil. 
count Loftus, being ſeiſed of Loftus Hall, and of ſeveral eſtate 
in the counties of Wexford and Queen's county, of the yearly u. 
lue of 3000 J. and having two ſons, Nicholas, the father of th 
late Earl of Ely, and the reſpondent Henry Earl of Ely, enter 
into a treaty with Lady Alice Hume for a marriage, which wa 
afterwards had, between his eldeſt ſon Nicholas, and her eld: 
daughter Mary; and accordingly, by a ſettlement made on the 
4th of Auguſt 1736, reciting, that Mary Hume was ſeiſed of a 
entitled for her life to a conſiderable real eſtate in poſſeſſion, (ul 
ject to a rent charge of 800 J. a year to Lady Alice her mothe 
and that the marriage was intended to be had, in confiderati 
thereof, and of the eſtates which Nicholas Loftus the ſon vol 
become entitled to in right of his intended wife, and for provi 
ing a preſent maintenance for them, and a competent jointurek 
her, and for ſettling the Loftus eſtate, Mr. Loftus the fatit 
conveyed all the Loftus eſtates to truſtees and their heirs, a! 
part, to the uſe of his ſon for life, and as to the reſt to bim 
for life; remainder. to his ſon for life, with remainder off 
whole to the firſt and other ſons of the marriage in tail mat 
and if there ſhould be no ſon, a yearly rent charge was provi 
out of the Loftus eſtate for the jointure of Mary; and fu) 
thereto, to the firſt and other ſons of Njcho/as the ſon by A 
other wife in tail male; remainder to the reſpondent Henry, 
ſecond ſon, for his life; remainder to his firſt and other ſons 
tail, reverſion in fee to Nicholas the father; with powers for 
viding portions for younger children and daughters. In con 
quence of this ſettlement, Nicholas the ſon, in right of his 
entered on the eſtates compriſed in the ſettlement of 1720 
ject to Lady Alice Hume the mother's annuity, and the pro 
for her younger daughter, 


if 
( 
7 

F 
b 
0 


After the marriage, Nicholas Loftus the ſon took and uſes 
name of Hume, in addition to his own name, and reſided ® 
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at Caſtle Hume, having lodgings only in Dublin, at the houſe 
of Richard Moore in Capel Street, where, on the 11th of Septem- 
ker 1738, Nicholas, the late Earl of Ely was born. About two 

years afterwards, his mother died, and his father, though no 
longer entitled to the Hume eſtates, continued in poſſeſſion as 
the natural guardian of his ſon, and no meaſures were taken to 
carry on any account againſt him for the benefit of the infant, 


though both Lord Leſtus the grandfather, and Lady Alice Hume 
were then alive. 


The care of the infant's perſon was, by the father's approba- 
tion, committed to his grandmother, who with Alice her unmar- 


ried daughter lived in Dublin, and had a ſmall country houſe 
called Scrubbs in the neighbourhood. 


This care ſhe continued during her life with the moſt doting 
fondneſs, and by ſeveral letters written by her and her daughter 
to Loftus Hume, it appeared that his ſon was conſtantly men- 
tioned in the warmeſt terms of affection; they ſaid indeed, that 
bis health required bathing in the ſea, that he was backward in 
his ſpeech, but was playful, and appeared to have apprehenſion and 
underſtanding, though wild and giddy ; but no ſuſpicion ap- 
peared in this correſpondence, of any defect in his faculties. 
On the contrary, Lady Alice, in one of her letters in 174.3, 
lad ſhe hoped he would live to be an honour to his family. 


In 1746, Alice the younger daughter married the appellant 
berge Rochfort, who thereupon became intitled to the large 
proviſion made for her by her father's ſettlement and will. 


In the year 1748, Lady Alice Hume made her will, and having 
a long term of years in her houſe in Dominzick Street, ſhe (among 
other bequeſts) deviſed that houſe, together with all the furni- 
ture, plate and pictures, and all her perſonal eſtate and effects 
vhatſoever, not ſpecifically diſpoſed of by the will, to truſ- 
tees, upon truſt to permit her daughter Mrs. Rochfort to enjoy 
the ſame, until her grandſon Nicholas Hume ſhould attain the 
ie of 27; and then to permit him to poſſeſs the ſame for 99 
Jas, if he ſhould ſo long live; and after his death, to permit 
8 firſt and other ſons ſucceſſively to poſſeſs the ſame, and in 


default of ſons, his daughters; and if all his iſſue ſhould die be- 
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— fore 21, without iſſue, to Mrs. Rochfort and her ſons and 


daughters in like manner, with remainder to a ſon of the Earl of 
Drogheda. A 


Upon the death of Lady Alice Hume, Mr. and Mrs. Rochſirt 
having taken poſſeſſion of the houſe in Dominick Street, their 
nephew, who had continued with his grandmother to the time of 
her death, being then about 12 years old, was immediately re. 
moved to his father's lodgings in Capel Street. 


The reſpondents did not examine any witneſſes to this period 
| of the late Earl's life, but it appeared from the appellants evi- 
1 dence, that the Earl's conſtitution was ſickly, that he had x 
ſcorbutic diſorder, that he was backward in his ſpeech, that 
whether from Lady Alice Hume's injudicious management 
(though it was evident ſhe had the greateſt affection for him) or 
from ſome natural cauſe, he had early in life a contraction in the 
ſinews of his hams, ſo that he could not. ſtreighten his knees; 
his infirmities increaſed as he grew up, and contributed to gire 
him an awkward appearance, which, with the backwardneſs of 
his ſpeech, accounted for the opinions formed of him during 
this period by ſome of the appellants witneſles. 


Loftus Hume kept his ſon from his age of 12 to his age of 18, 
at Moore's in Capel Street, without much attention either to his 
#4 health or improvement, and the general proof as to this period 
{ was, that the ſon was in a weak ſtate of health when he came to 
Moore's; and although he gained ſtrength during his refidence 
f | there, yet the contraction in his knees rendered him unable and 
14 unfit to ſtir abroad: However the witneſſes ſaid, he had me- 
mory, that he was good tempered when pleaſed, but paſſionate 
when vexed, and that he ſtood in great awe of his father, who 
1 was a man of a ſtrange diſpoſition, and uncommon violence d 
| temper. In 1756, he was removed to Henrietta Street, his falbet 
bi having purchaſed a houſe there, and from thence, in 1757, © 
114 a houſe in the county of Wicklow, called Clermont, which bl 
father from thenceforth made his country refidence. 


On the 2gth of April 1758, the appellant: George Rochen 
and his wife preſented their petition to Lord Bowes, then Lor 


| Chancellor of Ireland, grounded on ſeveral affidavits, ſertin 
fort 
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ſrth her intereſt in the eſtate of Sir Guſtavus Hume, under the 
clement of 1729, in caſe of failure of iſſue male of the late 
F2rl, the only child of her ſiſter Mary; and ſtating that he was 
z minor, and had been from his infancy. of unſound mind and 
anderſtanding, and incapable of conducting his own affairs; and 
praying a commiſſion to be granted to enquire into the capacity 
zd underſtanding of the ſaid minor, and whether he had abi- 
lty ſufficient to manage and tranſact his own affairs, And the 
Court having given leave to Nicholas the father, to anſwer the 
ſeretal matters in the ſaid affidavits, if he ſhould think fit, the 
petition came on to be heard on the 5th of June following, and 
the Lord Chancellor was thereupon pleaſed to order a commil- 
fon to iſſue, to enquire by a jury of the city of Dublin, whe- 
ther the ſaid Nicholas Loftus Hume, the minor, was an ideot, 
or a perſon of unſound mind? And if he was, whether he 
had been ſo from his nativity, or from any other and what 
time ? 


On the 1ſt of Fuly 1758, the commiſſion iſſued, returnable the 
Sth of November following, and on the 4th of July 1758, Loftus 
ume, the father, was ſerved with notice from the Commil- 
Wloners, requiring him, upon the 1oth of the ſame month, to 
produce the minor before them at the Tell of the city of 
Dublin, on the execution of the ſaid commiſſion. When this 
otice was ſerved, the minor was at Clermont, in the county of 
icklow, in a bad ſtate of health, and therefore could not at- 
end without much danger, of which fact ſeveral affidavits were 
hade, and a notice was thereupon given on behalf of the mi- 
lor, that a petition would be preferred to the Lord Chancellor, 
o ſet aſide the commiſſion, and that if a commiſſion was ne- 
elſary to iſſue, it ſhould be executed in the county of /icilore. 
ind the appellant having at the ſame time petitioned for a pe- 
emptory order on Nicholas the father to produce his fon, the 
patter of both petitions came on to be heard on the 7th of 
November 1758, when it was ordered, that the ſaid Nicholas 
iftus Hume ſhould, on the 15th of the ſame month, pro- 


Pace the minor before the Commiſſioners in the city of 
Dublin 


On the 18th of November 1758, the appellant George Rochfort 
oved the Court upon affidavit, ſtating, that the ſervice of the 
former 


— former order had been obſtructed, and that Nzche/as the fathe, 
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intended to carry his ſon, then a minor, out of the kingdom; a0 
praying, that he might produce the minor in court, on the 27th 
that inſtant November, or that an attachment ſhould be awarded 
againſt him without further motion, and that he ſhould not re. 
move the perſon of the minor out of the kingdom, without leae 
of the Court. Whereupon an order was made by the Lord 
Chancellor to that effect, which order the ſaid Loftus Hume the 
father refuſed to comply with; as the inquiry was not direc 
to be had in the county of Wicklow, and therefore an attach. 
ment iſſued againſt him on the zoth of November. 


On the 19th of December 1758, Nicholas the minor, and NM. 
cholas the father preſented their petition of appeal to the Houſe 
of Peers, complaining of the ſaid orders of the 5th of Jun, 
and the 18th and 25th of November 1758. But as this appel 
complained of orders made on the petty bag fide of the Court 
of Chancery, it did not properly lie, and was therefore withdram 
on the 22d of February 1759. 


Nicholas the father having refuſed to produce his ſon, in obe- 
dience to the order of the 7th of November 1758, the appellat 
George Rochfort and his wife applied to the Chancellor by p- 
tition, on the 16th of May 1759, for a receiver; when his Lond. 
ſhip was pleaſed to appoint George Rochfort, to be receiver 0 
the rents of the eſtate, pending the inquiry which they propoſe 
to proſecute under a new commiſſion, or till the further orde 
of the Court, upon his giving ſecurity in the uſual manner; an 
it was alſo ordered, that all perſons ſhould be prohibited iron 
cutting down any trees, without leave of the Court; whereupa 
Mr. Rochfort acted as receiver, and received the rents. 


On the 25th of the ſaid month of May, a new commilic 
iſſued, directed to the former commiſſioners, commanding the 
to enquire, © Whether the ſaid late Earl was an ideot, or à 5 
„ ſon of unſound mind:?” Which commiſſion was returnit 
without delay, but was not executed, as Nicholas the fats 
Mill perſiſted in his refuſal to produce his ſon. 


On the 14th of July 1759, the appellant George Rochfort ® 
Alice his wife, and the appellant Gu/tavus Rochfort * 
| Ras exhibi 
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-xhibited their bill in the Court of Chancery in Ireland, againſt 
Nicholas the father, and Nicholas his ſon, and Warden Flood, Eſq; 
his Majeſty's then Attorney General, ſtating the ſettlement of 
1729, that the minor was born an ideot, and from his nativity 
hid continued to be and then was an ideot, or a perſon inca- 
pable of conducting or managing his affairs; and ſtating the 
liferent commiſſions iſſued, and the various orders and proceed- 
ings made and had under the firſt commiſſion, and ſubſequent 
thereto; that the minor was near attaining his age of 21, and 
that Nicholas the father, intended to carry into execution a 
ſcheme for the ſaid minor's ſuffering common recoveries of the 
Hume eſtate, and to ſend him out of Treland, out of the reach 
of the proceſs of the Court ; and charging, that Nicholas the fa- 
ther, under colour of ſome authority from the ſon, intended to 
cut down and deſtroy the timber on the eſtate, and to commit 
other waſte, and exercile other acts of ownerſhip over the eſtate ; 
and that the minor had not ſufficient capacity or underſtanding 
to put in an anſwer to the ſaid bill. And therefore praying, that 
the Court would make a ſpecial order for the minor's per- 
ſonal appearance in Court, and that in the mean time ſuch or- 
der or orders might be made as the Court (ſhould think fit, for 
the preventing common recoveries being ſuffered by or in the 
name of the minor, and for preventing the iſſuing any proceſs 
preparatory to the ſuffering ſuch common recoveries, until the 
ſaid minor ſhould appear in perſon ; and that ſuch order might 
be made, or proceſs granted, as ſhould be fit for preventing the 


minor's being removed out of the kingdom, without leave of the 
Court, | | 


On the 16th of July 1759, Nicholas the father, was ſerved with 
icopy of this bill, and a ſubpœna to anſwer the ſame, and on 
the 20th of the ſame month, the plaintiffs in the ſaid cauſe pe- 
litioned the Lord Chancellor, and obtained an order that no 
common recovery ſhould be ſuffered by or in the name of the 
laid Nicholas the ſon, of the lands and premiſes in the ſettlement 
of the 6th of Auguſt 1729, or of any of them, and that no proceſs 
or commiſſion preparatory to the ſuffering ſuch common reco- 
"*y or recoveries ſhould iſſue, without the ſpecial order of the 
Court ; to be obtained upon motion to be made on previous no- 
ce; and that Nicholas the father, or any other perſon, ſhould 
not remove the perſon of Nicholas the ſon, out of the kingdom, 
Vor. VII. 40 | without 
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Py without leave of the Court; and that all perſons ſhould be te. 
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ſtrained from cutting down any woods or timber trees, or com- 
mitting any waſte upon the eſtate; his Majeſty's Attorney Ge. 
neral being preſent, and deſiring the ſame on behalf of the 
Crown. | 


On the 22d of September 1759, the late Earl came of age; 
and on the 8th of March following, an application was made by 
petition to the Lord Chancellor, praying, that the order of the 
5th of June 1758, for iſſuing the commiſſion againſt him ſhould 
be ſet aſide, and that if any new commiſſion was neceſſary, it 
ſhould go to the county of Wicklow ; and praying, that the or- 
der of the 16th of May 1759, appointing George Rochfort re. 
ceiver of the eſtate, might alſo be ſet aſide. And upon hearing 
this petition, on the 8th of March 1760, the Chancellor was 
pleaſed only to vary the order with reſpect to a receiver, vis. that 
the ſaid Nicholas Loftus Hume being then of age, ſhould name 
proper receiver to be appointed by the Court, who was to give 
ſecurity to be accountable for the rents; and that the ſaid M. 
cholas Loftus Hume ſhould be allowed 1000 J. per ann. from the 
time of his coming of age, until further order; and that the ſaid 
George Rochfort ſhould account for the rents by him received. 
In conſequence of which, by a ſubſequent order, made on the 
14th of Auguſt 1762, the Reverend Mr. Jobn Tench was appoint- 
ed agent and receiver, and continued to act in that capacity un- 
til he died in 1764, and from that time the reats of the Hum 
eſtate were ſuffered to run greatly in arrear. 


Upon the death of Nicholas Lord Viſcount Loftus the grand- 
father, Nicholas Loftus Hume his ſon ſucceeded to the title af 
Viſcount, and entered upon the poſſeſſion of the Loftus eſtates 
and was afterwards created Earl of Ely, in the kingdom of Ireland. 


This change in his affairs, however, made no alteration in hi 
diſpoſition towards his ſon, whom he treated with uncommon 
barbarity ; his bodily infirmities were at this time greatly increal- 
ed by the ſcurvy, which broke out on his cheek, and by a fall ups 
the ſtairs, which diſabled him in ſuch a manner that he could 
only move about with the aſſiſtance of chairs. Mr. Tottenhan his 
uncle, who ſaw him frequently about this time at Clermont, obſerv- 


ed a gradual decreaſe in the ſtrength of his limbs, which _ 
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ly attributed to want of air and exerciſe, neither of which the late 
Farl could have the benefit of, not being able to walk, and his 
father having excuſed himſelf from keeping a carriage for him, 
decauſe he was deprived of the rents and profits of his ſon's eſtates, 
1nd on account of the great expence he was at in defending 
him againſt Mr. Rochfort's attacks, This was the ſituation of the 
te Earl, when his father Nicholas Lord Loftus and Earl of Ely 
tied, on the 311t of October 1766, inteſtate, leaving the late Earl 
his only ſon, who ſucceeded to his father's honours and eſtates, 
then confiſting of the Loftus and Hume eſtates, both of about the 
jearly value of 6000 1. 


Soon after his father's death, the late Earl came up with his 
uncle the reſpondent, his neareſt relation on his father's ſide, to 
his houſe in Cavendiſb Street, where he was attended by Dr. 
Robinſon, Dr. Quin, and Mr. Daunt a ſurgeon, gentlemen of 
great eminence, and by the care and attention employed about 
him, he viſibly grew better, and recovered in a great degree his 
health and ſpirits. 


On the 17th of December 1766, an application was made to 
the Lord Chancellor, that the preſent reſpondent, or ſuch perſon 
s the Earl ſhould think proper, ſhould be appointed receiver 
f the rents of the Caſtle Hume eſtate ; and on the ſame day, the 
wppellant George Rochfort, without any previous notice of his 
purpoſe, made an application to the Court, that a new com- 
miſſion might iſſue, to try the ideotcy or inſanity of the Earl; and 
the counſel on the part of the Earl, conſenting to the iſſuing ſuch 
omiſſion, an order was made accordingly; but the Lord 
hancellor would make no order on the application for a re- 
ever, declaring, that the Earl was under no legal diſability. 
bereupon he Earl appointed the following perſons agents of 
nne app 8 P 8 
s eſtates in the following counties, viz. Richard Haſſard, in 
be county of Fermanagh ; Patrick Cullen, in the county of Lei- 


in; and his uncle Charles Tottenham, in the county of Wex- 
rd, | 


On the th of December 1766, a new commiſſion iſſued, dirc- 
ed to Hercules Langford Rowley, and William Brownlow, Eſqrs; 
"0 of his Majeſty's moſt Honorable Privy Council in Ireland, 
borles Walker and Francis Vezey, Eſqrs; two of the Maſters of 
i High Court of Chancery in Ireland, George Smith and William 

3 | | Henn, 


ture conduct in the execution of the commiſſion; which rel 
lutions they imparted to George Rochſort, and the reſpondent th 
now Earl of Ely and their agents, and which were approved« 
by all parties. 14555 
miſſioners met at the Lying-Inn Hoſpital, and the ſheriffs oft 


for the trial of the queſtion. The commiſſioners then proceedt 


who attended on the behalf of Rochforr, and his wife and ſo 
began with opening their caſe, and inſiſted on calling and el 


might be enabled to point their queſtions to the proper © 
of the enquiry; and thereupon ſeveral witneſſes were produc 


neſſes were then produced and examined on the part of the 
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Henn, Eſqrs; two of his Majeſty's counſel, learned in the law, 
Arthur Pomeroy, Eſq; Knt. of the ſhire for the county of xj. 
dare, Ralph Howard, Eſq; Knt. of the ſhire for the county af 
Wicklow, William Sharman, E\q; and Thomas Cooke and Perciyyj 
Hunt, Eſqrs; two of the Aldermen of the city of Dublin, con. 
manding them or any five or more of them, (whereof the (giz 
Walker, Vezey, Smith, or Henn to be one) perſonally to examine th 
faid Nicholas Earl of Ely, by ways and means whereby they migh 
be fully informed, whether the ſaid Nicholas Earl of Ely was an 
ideot, or perſon of unſound mind, and if he was, then whether he 
had been ſo from his nativity, or from any other and what tine, 


On the gth of January 1767, eight of the commiſſioner 
named in the ſaid commiſſion, met in the Chancery Chamber 
in the four Courts in the city of Dublin, to open their commil: 
fion, and ſettle the manner of conducting their enquiry; an 
the ſaid George Rochfort and the reſpondent and their agents bein 
preſent, and the commiſſioners having fixed the time and placefc 
executing the ſaid commiſſion, they iſſued out their precept t 
the ſheriffs of Dublin, to return a jury accordingly. And th 
commiſſioners among themſelves came to ſeveral reſolutions, wit 
regard to the manner of examining the ſaid Earl, and their fu 


On the 19th of the ſaid month of January, nine of the con 
ſaid city of Dublin attended, and returned a jury of 24 perl 


to the further execution of the commiſſion, when the coul 


mining evidence of the ſtate of mind of the Earl from bis t 


vity, in order, as it was alledged, that the commiſhoners and) 
bje 


and examined on the part of Mr. Rochfort and his wife, and ' 
examination continued for three days and a half. Divers" 


p. 
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and ſeveral letters were produced, which had been written by 
Mr. Rochfort and his wife before her marriage. The commil- 
Goners and jury, being poſſeſſed of the evidence given on both 
ſides, on the 6th day, being the 24th of Fanuary 1767, met and 
proceeded to the perſonal examination of the Earl himſclf, and 
examined him for a conſiderable time ; the chairman then gave 
a charge to the jury, and they unanimouſly agreed on their verdict, 
and found, that the ſaid Nicholas Hume, Earl of Ely, in the ſaid 
commiſſion named, was not, at the time of taking that inqui- 
ſition, an ideot, or a perſon of unſound mind; and the nine com- 
miſſioners agreed in opinion with the jurors. 


On the 7th of February 1767, an application was made to 


the Court of Chancery, by motion, that the order of the 2oth of 
Fuly 1759, reſtraining the Earl from ſuffering a recovery of his 
eſtates, might be diſcharged ; and, after taking up four days in 
hearing, the order was diſcharged. But, on the 11th of the ſame 
month, a petition of George Rochfort and his wife was heard, pray- 
ing, that the inquiſition taken on the ſaid commiſſion might be 
ſet aſide, and that his Lordſhip would be pleaſed to examine the 
Earl perſonally, or that a new commiſſion might iſſue; when his 
Lordſhip declared, he ſaw no reaſon for making any order on 
ſuch petition. 


On the ſame day, a deed of bargain and ſale was executed by 
the Earl, for making a tenant to the precipe for ſuffering reco- 
veries, and declaring the uſes thereof to himſelf in fee; and at- 
teſted by Mr. Hellen, one of his Lordſhip's counſel, and the Re- 
verend Mr. John Nixon. The Earl alſo figned warrants of at- 
torney for ſuffering the recoveries, and both the witneſſes prov- 
ed that Mr. Hellen and Mr. Carrol, the Earl's ſolicitor, explain- 
ed to him the nature and effect of the deed in familiar terms, 
and that he comprehended the meaning and intent thereof. In 
the evening of the ſame day, the deed, and alſo the warrants of 
attorney, were acknowledged by the Earl, in the preſence of the 
Lord Chief Juſtice Clayton, who came to the Earl, at his requeſt, 
to take the acknowledgments. And in conſequence of this decd, 
and the warrants of attorney, a recovery was ſuffered of the Earl's 
eſtates, as of Hilary Term 1767 ; and the reaſon given by one of 
the witneſſes, why they were ſuffered by warrant of attorney, 
Was, becauſe the Earl being lame, and unable to walk, his being 
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e e carried into Court in the arms of ſervants, would have been dil. 
775 
8 


agreeable to him. 


On the r5th of April 1767, the appellant Rochfort and 
his wife, and Gu/tavus their ſon, appealed to the Houſe of Lords 
from the order of the 5th of January 1767, relating to the 
manner of ſtriking a jury under the commiſſion ; the order of 
the 11th of February 1767, diſcharging the reſtraining order 
of the 2oth of July 1759, and an order of the 13th of Mar 
1767, refuſing a new commiſſion ; and by their petition of ap- 
peal particularly ſtated, that recoveries had been ſuffered by 
the Earl in conſequence of theſe orders; that the remainders li- 
mited to the then appellants by the ſettlement of 1729, were 


thereby barred ;. and that the appellants were remedileſs, if the 


ſaid orders ſhould ſtand. 


The Earl having heard that the caſtle of Rathfarnbam, built 
by one of his anceſtors, was to be ſold, requeſted his couſin Mr, 


| Ponſonby, then ſpeaker of the Houſe of Commons, Mr. Miran, 


and his uncle the reſpondent, to take a view of it, which they 
accordingly did; and having repreſented it to him as an eligible 
purchaſe, the Earl declared he ſhould be glad his uncle would 
purchaſe it for him, as it would give him pleaſure to have an 
eſtate that had formerly been in his family brought back. In 
conſequence of which, his uncle the reſpondent, agreed for the 
Purchaſe for 17, 500 J. for the payment whereof, it was neceſlary 
that the Earl ſhould borrow money; and accordingly, on the 
26th and 27th of March 1767, Thomas Finley, Eſq; and com- 
pany, bankers in Dublin, lent him, upon his bonds and warrants 
of attorney to confeſs judgment thereon, 8000 J. and by deeds of 
leaſe and releafe, dated the 1ſt and 2d of April following, Bel. 
lingham Boyle, Eſq; in conſideration of 17, 500 J. paid or ſecure 
to him, conveyed the eſtate of Rathfarnham to the Earl and bi 
heirs, for the then - exiſting lives (the intereſt being a leaſe for 
lives renewable for ever). At the execution of the deeds, 5500. 
was paid; the eſtate was ſubje to a mortgage for 7000/. which 
was to be paid on the 25th of March following, and the Earl, by 
a ſeparate deed, covenanted to pay the remainder of the purchak 
money, being 5000 J. on the 25th of March following, which 
was accordingly paid, by further ſums borrowed by the Earl, ® 


bond and warrant of attorney. y 
n 
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In Trinity Term 1767, the Earl, to prevent any objection 
that might be made to the former recoveries in point of form, 
ſulfeted recoveries again in this term; the tenant to the precipe 
being made by fine, which the Earl acknowledged before the 
ame Chief Juſtice of the Common Pleas, who fince his firſt 
interview had dined with the Earl, and by that means had a fur- 
ther opportunity of judging of his capacity. | 


The Earl being deſirous to make ſome proviſion far his aunt 
Liftus, and to ſettle his eſtate in his blood and family, by deeds 
of leaſe and releaſe, dated the 11th and 12th of Navember 1767, 
n conſideration of the great care, attention and affection of his 
zunt Loftus, and for other conſiderations therein mentioned, 
onveyed all his eſtates to Lord Mount Cafbell, John Panſanby, then 
ſpeaker of the Houſe of Commons, and Sir James May, of May- 


trot, to pay an annuity of 500 J. per annum to Mrs. Loftus for 
life, in caſe ſhe ſhould ſurvive her huſband, and ſubject thereto 
bo himſelf for life, with remainder to his firſt and other ſons in 
al male; with remainder to his daughters in tail general; with 
emainder to his uncle the reſpondent, in fee. With a power to 
lumſelt of leafing, making a jointure, and charging partions for 


s younger children; and a general power of revocation, with 
he conſent of the truſtees, 


On the 2gth of February 1768, the appeal came on to be 
ard; when their Lordfhips were pleaſed to order, that with 
pect to the order of the 5th of January 1767, refuſing the ap- 
lication for a ſpecial jury, and the order of the 13th of March 
I767, refuſing the application for a new commiſſion, the ap- 
eil ſhould be diſmifſed ; and with reſpe& to the order of the 
th of February 1767, which diſcharged the order of the 20th of 
2 1759, whereby the Earl was reſtrained from ſuffering re- 
veries, that the ſame ſhould be affirmed. ? 


al, in the county of Waterford, Bart. and their hejrs, upon 


Vide Vol. VI. 
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On the 6th of November 1769, the Earl executed his laſt will, 
"ereby he gave and bequeathed all his real and perſonal eſtate 

: his uncle the reſpondent, and made him ſole executor; which 

Ul was atteſted by the Right Honourable Fohn Ponſonby, Sir 


ry Cavendiſh, and Sir James May; the two firſt of whom 
"© examined in this cauſe. Sir James May, at the time of 
the 


fore examined to the proof of the will in the Prerogative Coun 


cution; the ſubſtance of which was, ** That in conſequence 


. * executed duplicates of the will. Immediately after the » 
was executed, Mr. Ponſonby aſked him, whether he had 


grow worſe, and to ſhew ſigns of a delirium ; and from then 
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the examination being dangerouſly ill, at the diſtance of 90 miley 
from Dublin, could not be examined; but he having been he. 


it was not thought of ſufficient conſequence to delay the hear 
of the cauſe, for the ſake of a repetition of his evidence; andthe 
both ſaid, that the Earl was of ſound mind, memory and unde 
ſtanding, at the time of the execution of his will, They alk 
gave a particular account of what paſſed at the time of the ex; 


* meſſages received by them, they, and Sir James May, met! 
* the parlour at the Earl's houſe, where the preſent Earl and h 
„lady were, and a meſſage being brought from the late Ex 
« defiring they would go up to him, they all went up, The 
found the Earl fitting at a table, and upon their entering, | 
* bowed, and enquired after their healths, and ſaid he had 
* for them to requeſt they would witneſs his will, which the 
lay upon the table before him; he appeared weak and fin 
„ and ſpoke faintly. The will was then read to him; and aft 
« it was read, Sir James May aſked the Earl, whether that; 
* the will he intended to ſign, to which he anſwered it was, a 
* that he intended to leave all his property to his uncle. 
« James May aſked him, why he had made ſuch a diſpoſition 
« his fortune as he had done by his will ; when he pointed 
«* his uncle, and ſaid he gave his fortune to him, becauſe heh 
te been always a kind and affectionate uncle to him: He tit 


% other commands, as he was obliged to go upon buſineſ, 
« which the Earl made no anſwer, but bowed, and Mr. Fi 
* ſonby left the room; when he was got to the head of 
« ſtairs, he was deſired to return into the room; and hai 
gone near the Earl, he ſaid, Mr. Speaker, I requelt it of j 
that you will keep my will; to which Mr. Ponſonby ani 
* ed, that he certainly would We with his Lord(hips | 
am”: 


On the 8th of November, in the evening, the Earl began 


fever increaſed until on the 12th, when he died. 
2 


Ui 


> 
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i became neceſſary for the reſpondent, to inſtituts à ſuit for 
oroving the will in ſpecial form of law; and accordingly the 


will was proved, upon the oaths: not only of the ſubſcribing wit- 
geſſes, but of other witneſſes alſo, to his ſanity and capacity of 


liſpoſing of his property. 


On the 3oth, of May 1779, a bill was filed in the Court of 


Chancery in Jreland, by the appellants, againſt the reſpondent 


the Earl of Ely, and others; ſtating the ſettlement of 1729, and 


ſeveral of the proceedings before mentioned, and charging the 
reneral incapacity of the late Earl, arifing as well from natural 
5 accidental cauſes, to manage his affairs, or do any act towards 
diſpoſing of his eſtate; and therefore praying, that the deeds de- 
laring the uſes of the fines and recoveries, might be ſer aſide, 
and the fines and recoveries declared to enure to the ufes of the 
ſettlement of 1729 that the reſpondent might convey the 
ſtates to thoſe uſes, and might account for the Earl's: perſonal 


tate; that the leaſes and grants of annuities made by the 


Earl, might be ſet aſide; and that the reſpondent might be re- 
rained from receiving the rents and profits. 


To this bill the reſpondent filed two pleas, and ananſwer. And, 
s to that part of the bill which related to the Earl's per- 
onal eſtate, he pleaded, that a ſuit had' been duly inſtituted by 
im in the Prerogative Court of Ireland, for the proof of the 


abs will, whereby he bequeathed to the reſpondent all his 
erſonal eſtate, and named him his ſole executor. That he was 


roceeding according to the courſe of that court, to eſtabliſh the 
ul, and that the ſaid ſuit was (till depending and undetermined. 
nd as to fo much of the bill, as ſought to ſet aſide the deed de- 
ing the uſes of the fines and recoveries, and a reconveyance to 
© ules in the ſettlement of Sir Guſtavus Hume, or that ſought 
ly relief "touching the Hume eſtates, or any diſcovery or 
clief touching any leaſes made, or annuities granted by the 
ul; the reſpondent pleaded, that the late Earl of Ely, at the 
me of executing the deed of the 13th of February 1767. 


id of levying the fines, and ſuffering the recoveries, was of 
und mind, memory, and underſtanding, ſo as to be capable of 


euting deeds, good and valid in the law, and of levying fines, 
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Upon the Earl's death, a-caveat- was entered by the appellant, FA 
ia the Eccleſiaſtical Court, againſt the proof of the will; fo that 


1775. 
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— and ſuffering recoveries, good and valid in law. And he then fat 
— particularly, the bill filed in Fuly 1759, by the appellants, the 
order of the 11th of February 1767, the application of the ay. 
pellants for a new commiſſion, and the proceedings upon that ap. 
plication ; the appeal to the Houſe of Lords, and the proceed. 
ings on that appeal; the ſecond application for a new commil. 
ſion, and the refuſal of the court to make any order thereon; the 
two ſets of recoveries, and the fines levied by the late Earl. 
And he further pleaded, that by virtue of the ſaid common te- 
coveries, the ſaid Earl became ſeiſed in fee, and being ſo ſeiſed, 
died on the 12th of November 1769, unmarried, and without 
iſſue; leaving the reſpondent his uncle and heir at law, who there. 
upon became ſeiſed in fee of the ſeveral eſtates, of which the late 
Earl was ſeiſed in fee. And the reſpondent, by his anſwer, 
denied that any fraud, impoſition, or undue influence, hal 
been practiſed upon the late Earl, in obtaining the ſaid fines or 
recoveries. 


3) 


Theſe pleas were argued on the 3d of May 1771, and afterſe- 
veral days hearing, the Lord Chancellor was pleaſed, on the 2;th 
of June following, to order, that ſo much of the firſt plea, as f- 
lated to a diſcovery of the perſonal eſtate, and to the relief that 
might be neceſſary for the preſervation of it, ſhould be ovyer-ruled. 
And as to the reſt of the ſaid firſt plea, that is to ſay, with r- 
ſpe& to the will, and all the charges of fraud and impoſition, i 
obtaining the ſame, he ordered that the plea ſhould be allowed. 
And as to the ſecond plea, which related to the real eſtates, It 
| ordered that it ſhould ſtand for an anſwer, with liberty d 
1 except. 


In conſequence of this order, the plaintiffs took exception i 
the anſwer, which were ſubmitted to, and a full anſwer was pa 
in by the reſpondent, upon which iſſue was joined, and witneſs 


were examined an both ſides. 


| L depoſitions of the witneſſes, to the capacity-of the Eu 
referred to three different periods: Firſt, during the time 
lived with his grandmother; Secondly,' from her death, to 
death of his father; Thirdly, from thence to his own death 
In the firſt period, no witneſſes were examined for the reſpot 
dent, and.thaſe examined for the appellants, proved in gelt 
the inficmity of the Earl's health, the backwardneſs of his 4 
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uon, ariſing from a ſickly conſtitution, and an improper treat- 


ment, They alſo proved fully, the extreme fondneſs and indul- 

ace of his grandmother, and the favourable opinion that both 
the and her daughter, Mrs. Rochfort, entertained of him. The 
depoſitions in the ſecond period, exhibited a very melancholy 
picture of his father's barbarity and neglect, but they alſo ſhewed 
ſtrongly, the ſenſibility of a mind, unimproved, and depreſſed by 
harſh uſage; though capable of receiving the little inſtruction 
iforded him, and of forming very juſt ideas, of the merit and de- 
merit towards him, of the perſons with whom he was converſant. 
jn the third period, perſons of the greateſt integrity and charac- 
ter had frequent acceſs tot him, and they proved, that his beha- 
viour was rational, and even polite, that he was very ſenſible of 
the difference, between-thoſe who had been kind, and thoſe who 
had been unkind to him; that there was no inconſiſtency or ex- 
travagance in his conduct; and that his affection to his uncle 
and his family, and diſincl ination to Mr. Rechſort and his fa- 
mily, were conſtant. That no impoſition or influence was prac- 
tiled upon him, but the greateſt attention uſed, that he ſhould be 
fully appriſed of the nature and effect of every act which he did. 
To this evidence on the part of the reſpondents nothing . was 
oppoſed, but the teſtimony of a diſcarded footman, and a barber, 
who ſaw him once when he was ſhaved, and that of two commiſ- 
ſoners, and one juryman upon the inquiſition, who ſaw him only 
at the time of his examination, when they found him ut to be 
of unſound mind. 


On the 11th of Fanuary 1773, the cauſe in the Court of Pre- 
rogative was heard; when the validity of the will was decreed, 
no counſel appearing on behalf of the appellant, to controvert 
the due execution, or the validity thereof.; and a probate having 
been granted in ſpecial form to the Earl, it finally determined 
the claim of the plaintiff to the perſonal eſtate of the late Earl. 


The -cauſe in Chancery-came on to be heard before the Lord 
Chancellor, on the 25th of April 1774, and continued in hear- 
ing 21 days, in that and the ſucceeding term, during which 
ume, all the evidence, and the ſeveral matters before ſtated, were 
fully diſcuſſed, and on the 4th of July 1774, his Lordſhip de- 
clared, that as to the perſonal eſtate, the deciſion on the will in 
be Prerogative Court, had finally determined that claim, and 


therefore 
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therefore, he was pleaſed to diſmiſs the appellants bill, as to th, 
real eſtate, without coſts. | | 


From this decree, the preſent appeal was brought, and on he. 
half of the appellants it was ſaid, that the relief ſought by the 
bill, as to Sir Guſtavus Hume's real eſtate, was founded on the 
late Earl's total weakneſs of mind, and his incapacity of knowing 
the nature and conſequences of the ſeveral acts he was drawn into, 
or of expreſſing their import, otherwiſe than by words put into 
his mouth by the perſons placed about him; and unleſs it could 
be eſtabliſhed, contrary to law and reaſon, that there can he ng 
weakneſs or unſoundneſs of mind, but what amounts to/ideaey 
or lunacy, there never yet had been a fair and legal trial of the 
Earl's ſanity: The chairman who preſided on the inqueſt, haying 
miſdirected the jury, by telling them that the words dec and 


_ wnſoundneſs of mind were ſynommous, which they clearly are not; 


and here was not only inconteſtible evidence of the Earl's being. 
perſon of the loweſt degree of underſtanding, and next to ideoc 
but that evidence was ſtrongly confirmed by the whole conduct of 
his father, and: of the reſpondent his uncle towards him; who 
certainly beſt knew the tate of his mind, and left no room to 
doubt their thinking hint of unſound! mind. Admitting there- 
fore on the one hand, that courts of equity will not meaſure the 
degrees of men's underſtanding, or adopt ideas of an equitable ii 
capacity, where there is not a legal one; it maſt be equal ly al- 
mitted on the other hand, that they always determine upon tit 
acts of weak perſons by the ſtricteſt rules; keep a cloſe attention 
to the degree of influence which they may be under from perſons 
about them, and require full and clear evidence, that the deeds 
ſuch perſons were executed on their own mere motion; that us 
ſtructions for preparing ſuch deeds were given by them, and coul- 
terparts thereof delivered to them, &c. But in the preſent cal 
the-reſpondent had totally failed in proving the ſeveral deeds af 
inſtruments under which he claimed, to have been obtained | 
ſuch a manner as they ought, from a perſon of ſo low an-under 

ſtanding as the late Earl was, if any at all he had. If howeii 
the ſeveral deeds; fines, and recoveries of the late Earl, el 
proved to have been tranſacted by his own. direction, yet it 1 

peared manifeſtly, that they were primarily obtruded upon bi 
by his counſel and agent, in breach of their truſt and duty, 


counteracting the wiſdom of Courts of Equity, who wi * 
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to reſtrain than enlarge the dominion of weak perſons over their 
fates: But thoſe gentlemen were in fact the counſel, and law 
agent of the reſpondent, and appointed by him; nay one of them 
on his croſs examination acknowledged, that he would not have 
adviſed the late Earl to ſuffer the recoveries, if the ſuffering them 
would have diminiſhed the reſpondent's proſpect of enjoying the 
eſtates. From this confeſſion it plainly reſults, that the only 

rſon meant to be affected by the recoveries, was the appellant, 
Guftavus ; while the Earl was under the tutelage, and in the cuſ- 
tody of the reſpondent; and this improper conduct of the coun- 
ſel, came home to the reſpondent himſelf, who had thus beſet his 
nephew with proper inſtruments for carrying on his own pur- 
poſes. The late Earl's reſentment againſt the appellant George, 
for ſuing out the commiſſion, was aſſigned as the principal incen- 
tive to his ſuffering the recoveries; but the truth was, and ſo 
it appeared from the proofs, that he was incapable of reſentment, 
otherwiſe. than as it was inſtilled into him. It was therefore a 
fraud in the Earl's father, and in the reſpondent and his de- 
pendents, to incenſe and exaſperate the Earl againſt the appel- 
lants; and the reſpondent could neither be ſuffered to avail him- 
ſelf of the frauds of others, nor of thoſe committed while the 
Earl was in his, cuſtody; for as to theſe laſt, ſince he was to 
be thereby benefited, he . muſt be preſumed the author and direc- 
tor of them. | | 


But ſuppoſing, if-it could be ſuppoſed, that the late Earl was 
neither of weak mind, nor-impoſed upon, yet he was avowedly 
illiterate; and as there was no proof that the deed of the 11th 
of February 1767, making the tenant to the precipe in the re- 
coveries ſuffered in Eafter Term 1767, or the warrants for thoſe 
recoveries, or the acknowledgments of the fines levicd in Trinity 
Term 1767, or the warrants for the recoveries in that term, were 
ever read to. the Earl, theſe ſeveral fines and recoveries muſt be 
conſidered as nullities. Nay, was the defect of reading confined 
ingly to the deed of February 1767, as It appeared upon inſpec- 
uon, to declare the uſes not only of the recoveries in Eaſter 
1767, but of all ſubſequent recoveries between the ſame parties, 
if that ſhould-fall, the recoveries ſuffered in 7 rinity 1767, muſt 
alſo fall with it; and the conſequence of the invalidity of theſe 
tecoveries, at law or in equity, for all or any of the above rea- 
lons, would be, that af they were void at law, the late Earl 
Vor. VII. 4 R remained 
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avowed by the reſpondent himſelf, who had conſolidated into 
one title, his claim as heir under the ſettlement, and as deviſce 


* Wright v. 
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remained ſeiſed, as he originally was, under the ſettlement of 
17293 if void in equity, that the uſes ought to be declared 
to enure to that ſettlement. But the ſettlement of Novembe- 
1767, and the will obtained from the late Earl, further evinced 
the nullity of theſe recoveries, by pointing out the fraudy. 
lent intent in getting him to ſuffer them; and that they alto- 
gether made but one tranſaction, and muſt be taken fo, was 


under the will. To this muſt be added, the late Earl's declara. 
tion to the Chief Juſtice, that he did not mean to cut out his un- 
cle Loftus, as he was a good uncle. But as the uncle could not 
be effectually ſecured without a ſettlement in his favour, there- 
fore this of November 1767, was procured; which was not only 
fraudulent upon the face of it, but attended with ſuch ſuſpici- 
ous circumſtances, with regard to the time of its being exe. 
cuted, and whether it was not ſubſtituted in the place of ſome 
other, as merited a farther enquiry. But its being evidently 
fraudulent, tainted and polluted the whole of the preceding 
tranſaction ; by demonſtrating, that the Earl was perſuaded to 
ſuffer the recoveries, whereby he acquired the dominion over 
his eſtates, merely to give the reſpondent an opportunity of in- 
ſtantly taking that dominion from him. This connecting one 
part of the tranſaction with the other, was founded upon the 
ſtricteſt legal principles; the law reaſons thus, even in the caſe 
of capital offences; and a Court of Equity will not reaſon leſs 
liberally, but conſider the reſpondent's manifeſt fraud in Noven- 
ber 1767, as concluſive evidence of his fraud in Hilary Term 
1767, and make him a wrong doer ab initio, As to the will, it 
the recoveries fell, that would of courſe fall with them. The 
appellants proofs of the late Earl's total weakneſs and incapacity, 
and of his abſolute ſubmiſſion to the will of thoſe in whoſecul- 
tody he was for the time being, were ſo ſtrong, as, in their appre- 
henſion, to entitle them to an immediate decree, reſcinding all 
his acts to their prejudice. But admitting doubts to have ariſen 
in the breaſt of the Chancellor, from the evidence adduced by 
the reſpondent, an iſſue & ought certainly to have been diredted, 
for enquiring into the degree of the Earl's incapacity, aud 
whether the ſeveral deeds, warrants of attorney, fines and reco- 
veries, executed, levied and ſuffered by him, were or were not 
obtained from him by fraud and miſrepreſentation ; and whethe' 


he 
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he really did or did not know the import and effect of them. 


put this haſty diſmiſſion of the bill, without ſuch enquity, 
ſeemed totally unwarrantable. And if it was wrong as to the 


rence between them being, that the reſpondent had obtained. 
probate by ſentence of the Prerogative Court ; but that ſentence 
vas immediately followed by an extrajudicial appeal, which was 
ſill depending ; and there could belittle doubt, that if the ap- 


the late Earl, or his want of capacity, the ſentence of the Pre- 
ogative Court would be reverſed. 


But two objections are chiefly relied upon by the reſpondent; 
J. That the right of the appellant Gu/avus, under the ſettlement 
f 1729, is of no conſideration, being a remainder after an eſtate 
il, II. That fines and recoveries are of ſo high a nature, that 
tis not in the power of a Court of Equity to controul their 
ezal operation, or direct the uſes of them according to equity 

d conſcience. 


To the firſt objection it was anſwered, that the appellant 
pfavus was not merely a remainder-man, but the grand- 
and heir of the perſon from whom the eſtate moved, and 
terefore ſtood in a very favourable light; and even in that of a 
mainder-man after an eſtate tail, could in equity oblige an heir 


d to ſee whether his remainder had been properly barred or 


Intereſted in the eſtate, that he cannot be a witneſs in any 
teſtion concerning it. When money is agreed to be laid out 
land, to be ſettled on A. in tail, ſo far does a Court of 
Iuty regard the remainder-man's intereſt, that it will not give 
money to A. but will lay him under the difficulty of pur- 
ing lands, and ſuffering a recovery of them, in order to give 
his chance of the death of A. before ſuch acts can be accom- 
hed. At law alſo, in caſe of a recovery to be ſuffered by 


lons in remainder, and without a ſtrict examination into the 


and purpoſes for which the recovery is to be ſuffered *. 
In 


— 


in ſupport of the. doctrine here laid down, were cited the caſes of Suffolk v. 
"0, 1. Ving. 179. Reeves v. Reeves, 9. Mod. 132. Legatt v. Sewell, 1. Eg. 
| Ab. 


real, it was equally ſo as to the perſonal eſtate ; the only diffe- 


pellants ſhould recovegthe real eſtate, on account of fraud upon 


neral to diſcover, and bring into Court all deeds and writings, 


It, A remainder- man after an eſtate tail, is ſo far conſidered 


'y deal, it is never admitted without the conſent of the 
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nant in tail, before the ſtatute of uſes, been induced by fraud ij 
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In anſwer to the other objection, it was ſaid, that had 3 . 


levy a fine, or ſuffer a recovery, the perſon injured by the fraud 
would certainly have had the ſubpœna, and the cognizee of th. 
fine, or the recoveror, would bave been directed by Chance; 
to convey and diveſt himſelf of the legal eſtate, ſo fraudulently 
acquired, The power of Equity 4s not at all impaired by thy 
ſtatute; and though the Judges in Courts of Law, determine 
according to Equity in caſes of uſes, yet the power of directing 
the uſes of fines and recoveries unduly obtained, is more exten. 
ſively and beneficially exerciſed by a Court of Equity, tha it 
can be by a Court of Law; inaſmuch as a Court cf Equity cin 
model and direct the uſes, ſo as to render fines and recoveries 
fraudulently obtained from a weak man, as beneficial to him 
his children, and juft creditors, as they ought to be; and x 
the ſame time deprive the perſon guilty of the fraud, of any ad- 
vantage whatſoever under them. A Court of Equity can iy, 
but a Court of Law cannot, thus far ſhall a fine and recovery 
operate, and no farther; and it is evident, that Lord Hardwick 
would never have made an order on the petition of Richurl 
Leigh, in the very remarkable caſe of Bennet v. Vade u, if he 
had not been clear, that upon the petitioner's proving the alle. 
gations of his petition, it was in his Lordſhip's power, « 
Chancellor, to direct the uſes of the recovery ſuffered by $ 
John Leigh in 1737, to enure to thoſe of the will in 1690, un 


der which the petitioner claimed as remainder-man ; and tha c 
to the prejudice of the innocent heirs at law of Sir Jobn Leyj 
who claimed the eſtate under the recovery. ; 

On the part of the reſpondent, it was ſaid to be not oil 4 
proved in the cauſe, that the Earl was of competent underſtand | 
ing, and capable of making a diſpoſition of his property, but! 
was ſo found in his lifetime before a reſpectable commiliidl A 


and by a jury of diſtinguiſhed rank and character, upon a pe 
ſonal examination of the Earl, and now ſtands upon record 


— 


Ab. 394. Cadwell v. Shadwell, 1. Wis. 485. Short v. Mood, Ibid. 133 * 
caſe, 3. Wms. 14. Phipps v. Stewart, 1. Ath. 285. Pigot's Recov. c. 3. 


+ To ſapport this doctrine, were cited, Clark v. Vard, Preced. in C! 
Goodright v. Broun, 1. Ch. Ca. 49. Barnſley v. Powell. 1. Vexey 289. g! 
Mentiuorth's Caſe, 2. Vezey, 403. Cookman v. Ferrars, Skin. 14. 
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the Court of Chancery in Teland: And the ſeveral fruitleſs at- 
tempts made by the appellants to encounter this verdict, ſerved 
only to confirm it. That the order of the Court of Chancery, 
reſtraining the Earl from ſuffering” recoveries of his eſtates, 
founded upon the ſuggeſtions of the appellants, was afterwards 
diſcharged ; and he was left at liberty to ſuffer recoveries, if he 
ſhould think proper. This order of diſcharge, was afterwards 
affirmed upon an appeal; ſo that the competency of the Earl 
to diſpoſe of his property, had been affirmed in every juriſdic- 
tion through which the queſtion had paſſed; although it had in 
every juriſdiction been oppoſed and controverted by the appel- 
lants. That the Earl's competency had not only been thus de- 
cided upon, but in the preſent cauſe was admitted, even by the 
appellants; ſince if he had not been of a capacity to make a va- 
lid diſpoſition, the deed on which the recoveries were founded 
was void at law, and the appellants ſuit muſt have been in a 
Court of Law; whereas by ſeeking relief in Equity, the ap- 
pellants admitted his legal capacity: And therefore there could 
be no ground in Equity to ſupport a different decree from that 
which was appealed from, or to diſturb the acts which the late 
Earl exerciſed over his property, unleſs ſome proof of fraud prac- 
tiled upon him had appeared in the caſe, of which there was 
ſcarce a ſuggeſtion, and much leſs any proof in the cauſe. 


Where the degree of capacity, which is competent to make 
Ciſpolitions. of property valid in law, is once aſcertained to be- 
long to-the party diſpoſing, all beyond is reſolved into a diſpute 
about the ſeveral. degrees of light and ſhade, which brighten or 
obſcure the underſtanding ; theſe are very difficult to be diſtin- 


lhe ſtrength or weakneſs of underſtanding, above the degree of 
competency, ſerves only as a circumſtance of evidence, where 
the queſtion is a queſtion of fraud ; for to give it any other 
fe, 'would be of the moſt dangerous conſequence in the 
tranſactions of men. The preſent caſe was a ſtrong inſtance of 
If impoſſibility of meaſuring, and preciſely defining the ſize of 
the underſtanding of a.perſon competent; and more eſpecially 
lter his death, when the matter is to be aſcertained by the opi- 
bas of witneſſes, whoſe faculties and degrees of underſtanding 
fer among themſelves; and who.can no otherwiſe repreſent a 
de of the caſe for the opinion of others, than by relating in- 
Vol. VII. 48 ſtances 


pulſed, and cannot be preciſely marked out; and therefore 
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— ſtances of conduct and converſations, which when ſtripped of the 

many circumſtances that muſt neceſſarily attend them, give but 2 
| very imperfect idea of the true ſtate of the fact. And yet the eri. 
1 dence in this cauſe, immediately applicable to the matter in queſ. 
| tion between the parties, afforded the cleareſt and ſtrongeſt light 
to prove, that the Earl's ſuffering recoveries of his eſtates, pro- 
4 ceeded from cauſes the moſt natural and probable, and ſuch 26 
4 | would have produced the like effect in any degree of underſtand. 
ing, not diveſted of reſentment and affection. And though this 

| evidence applied to the ſeveral periods of the Earl's life, from his 
| birth, to the death of his grandmother, when he was 12 years old; 
from thence to his removal to Clermont, when he was 18 year 
old; and from thence to the death of his father, when he was 
28 years old; yetas the competency of his underſtanding was ſe 
| perfectly eſtabliſhed, as not to be capable of the leaſt doubt at 
i controverſy; it follows, that the material part of the evidence tg 

| the preſent queſtion, was that part of it, which more immediate- 
| ly related to his ſuffering the recoveries, and making the diſpo- 
| ſitions which the appellants would object to. 


[| It was very remarkable, that in all the Earl's converſations, related 
by the witneſſes on both ſides, there were no inſtances of his ex- 
preſſions or his actions, that-betrayed a want of underſtanding in 
matters in which he was converſant. He appeared to thoſe who 
ſaw him, and were about him, under great diſadvantages from 
his bodily infirmities ; the ſame infirmities keeping him con- 
ſtantly confined to his chair, and depriving hia of thoſe oppor- 
portunities which converſation and habits with the world pro- 
duce, narrowed his experience, and deprived him of ordinary in- 
provements; it was not therefore to be wondered at, that hit 
appearance furniſhed impreſſions to, his prejudice ; but the ei- 
dence demonſtrated, that his underſtanding was equal to the ach 
he exerciſed over his property, and that thoſe acts proceeded from 
natural motives. It was alſo manifeſt, that the Earl was ſud- 
ject to paſſions; and amongſt others, to anger; which brokt 
out ſometimes to his ſervants, though in general he had a natu's 
turn to civility and complacency. It was proved beyond a doubt 
that he had, ata very early period, conceived a great degree of reſent 
ment againſt the appellant Mr, Rochfort, on account of his proceed 
ings againſt his father and himſelf ; which occaſioned him to uk 


the harſh expreflions that appeared in the cauſe. This reſentme 
continue 
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continued until his Father's death, and was again revived by Mr. 


Rechfort's ſubſequent proceedings, and his actually procuring the 
commiſſion of ideocy-to be executed. In the mean time, the re- 
ſpondent, conſcious that there was no Juſt foundation for iſſuing 
ſach a commiſſion, met the.proceedings, and facilitated the exe- 
cution of it. This conduct and behaviour towards his nephew, 
was evidently founded upon an affection for him, and a defire to 
promote his eaſe and happineſs. It did not conſiſt in indulgence 
and artful blandiſhment, but in an attention to, and care of his 
health; in furniſhing him with all proper accommodations, and 
gatifying his wiſhes, by an attention to his controverſy with 
Mr. Rochfort. That this had an effect upon the Earl, was evi- 
lent from his declarations; for upon every occaſion which of- 
fered, he never failed to expreſs his ſenſe of the gratitude he 
wed his uncle, and the affection he bore for him and his aunt. 
It was alſo proved beyond all doubt, that the Earl had formed a 
refolution of preventing the ſucceſſion of his mother's eſtates 
rom taking effect in Mrs. Rochfort's family, and of fixing the 


de ſhould himſelf die unmarried, and without iſſue ; of which he 
did not appear to have wholly deſpaired, notwithſtanding his 
bodily infirmities. There was likewiſe evidence in the cauſe, 
that he paid attention to the dignity in the Loftus family, but he 
emed to have proceeded more immediately upon his perſonal re- 


in the family, to one of which, namely, the Leſtus peerage, his 


arldom, which afterwards happened; conſidering alſo, that the 
iftus eſtate was unequal alone to the rank of the family, and 
bat the grandfather, Lord Viſcount Loftus, had purchaſed the 
une eſtate by the ſettlement of his own.; it was by no means 
ireaſonable, that the eſtate of an ancient family ſhould be im- 
oved, by the acceſſion of another of equal value, brought into it 
a marriage. And had the Earl been of the firſt rank of un- 
ſtanding, no one could, without abſurdity, have ſuggeſted, that 
der the circumſtances of his father's family, his ſuffering reco- 
fries of both eſtates, was any other than an act perfectly juſt and 
"oper. That the Earl perfectly underſtood the effect of the re- 
Weries which he ſuffered, was evident, not only from what paſ- 
4 when the Lord Chief Juſtice Clayton took his acknowledge- 

ment 


ſucceſſion of all his eſtates an his uncle, the preſent Earl, in caſe 


zud for his uncle; and conſidering that there were two peerages 


ncle muſt ſucceed, and might, by favour of the crown, obtain the 
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been an arbitrary act, not founded upon any principle, and unyy. 


defendant, for recovering a ſet of chambers in Lincoln's In 
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ment of the bargain and ſale, but from the concurrent teſtimgy 
of other declarations made by him. 


Under theſe circumſtances, a court of equity could not fri 
the heir of the Earl of Ely, of any of the eſtates of which the g. 
coveries were ſuffered. The Earl having a ſufficient Capacity inlay 
to do any act over his eſtates, knowing the effect and conſequence 
of the act he did, it being an act for his own benefit, and to enlarge 
his intereſt in his own eſtates; no evidence of fraud, impoſition, 
miſrepreſentation, or undue influence appearing in the cauſe; tg 
have done otherwiſe than diſmiſs the appellants bill, would has 


ranted by any precedent. 
Accordingly, after hearing counſel on this appeal, it wy 


ORDERED and ADJUDGED, that the ſame ſhould be diſmiſt; 
and the decree therein complained of, affirmed. 


1 

Matban Goodright, (on the de- ? n 
miſe of William Rolfe, and & Plaintiffs | i 
Elizabeth his wife) = * vin Error « 

15 el 
Frances Harwood, — Desde, me 


gth May 1775. 


N Hilary Term 1772, an ejectment was brought in the Co: 
of Common Pleas, by the leſſors of the plaintiff, agaiaſt d 


And in Fune following, the cauſe came on to be tried, wit 
the jury found a ſpecial verdict; ſtating a marriage ſettleni® 
made in 1688, by Jobn Lacy of Tottenham High Croſs, in 
county of Middleſex, previous to his marriage with Suſannah 
wife, of certain lands, to certain uſes therein mentioned; ® 
alſo a private act of Parliament paſſed in 1708, whereby the fr 
Hold lands compriſed in that ſettlement, were veſted in tw” 


upon truſt to ſell the ſame, together with other eſtates, for l 
| ſent 
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ſeveral purpoſes therein expreſſed ; and amongſt others, to raiſe | 


the ſum of 10,000 J. to be laid out in the purchaſe of lands, to 
be ſettled to the uſes of the ſaid ſettlement. That the ſaid ſet- 
tled and other eſtates were fold, and the faid fum of 10,000 /. 
thereby raiſed, but never inveſted in the purchaſe of lands. That 
the ſaid John Lacy died in the year „ and the ſaid Suſannah 
his wife, in the year „leaving iſſue of their bodies two ſons, 


Lacy, Eſq; and three daughters, Suſannah, Elizabeth and Mary. 
That the ſaid Arthur Lacy, fon of the ſaid John and Suſannah 
his wife, died in September 1737, leaving Ekzabeth, one of the 
leſſors of the plaintiff, his only ſurviving child. That the faid 
Elizabeth, in June 1753, intermarried with William Rolfe, the 
other leſſor of the plaintiff, That the ſaid Sgſanna, the eldeſt 
daughter of the ſaid John Lacy, died in the year 1721, unmar- 
ied; and the ſaid E/izabeth, the ſecond daughter, intermarried 
in 1725, with John Biſcoe, Eſq; and died in 1762, leaving iſſue 
by him Ann, who, in 1754, intermarried with Robert Goodchild, 
ind was (till living. That Mary, the third daughter, in 1733, 
intermarried with the Reverend Bennet Stevenſon, and died in 
1760, leaving iſſue by him one ſon, Bennet Stevenſon, who was 
ſill living and unmarried; and two daughters, namely, Suſannah, 
who died in 1769 without iſſue, and Elizabeth, who was ſtill 
living. That the ſaid Fohn Lacy of Lincoln's Inn, the eldeſt 
lon of John and Suſannah, being, on the 16th of April 1748, 
riſed in fee of the chambers and premiſes in the declaration 
mentioned, and poſſeſſed of a confiderable perſonal eſtate, and alſo 
entitled to the intereſt of the ſaid ſum of 10, ooo J. and to the 
ſents and profits of the lands therewith directed to be purchaſed, 


ad act of Parliament, made his will in writing, duly atteſted 
o pals real eſtates, and did thereby deviſe as follows; that is to 
J, © I John Lacy of Lincoln's Inn, in the county of Middleſex, 
inding within myſelf frequent notices of mortality, and not 
| knowing how ſpeedily, ſuddenly, or in what manner I may 
Come to my end, and being now in perfect health, mind and 
memory, do make this my laſt will and teſtament, with my 
Wn hand, as follows; I give, deviſe and bequeath all my real 
ang perſonal eftate, of what nature or kind ſoever, or whereſo- 
der it be, unto my dear and well beloved friend Mrs. Frances 
Harwood, now of Maiden Lane, in the pariſh of Covent Garden, 
Vor. VII. 4 T | « Weſtminſter, 


I 
th 
pl 


he 


Jobn Lacy of Lincoln's Inn, Eſq; their eldeſt fon, and Arthur 


by virtue of the ſaid ſettlement of the 3d of April 1688, and the 


declaration mentioned, without iſſue, and was never married 


the leſſor of the plaintiff, was the neice and heireſs at law of thi 
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« Weſtminſter, and her heirs, executors, adminiſtrators and a. 
* (ipns for ever; deſiring her, and accordingly it is my will, 
that ſhe pay the following gifts and legacies: To my niece, 
„Ann Biſcoe, the ſum of 100 J. within ſix calendar months 
* after my deceaſe; to Mr. John Weſtley, of the Temple, attor. 
*« ney at law, 10 .; to Jonatban Wells, Eſq; 10 l. (theſe for 
* mourning) ; to my ſervant William Clegg, if living with me at 
*© the time of my death, 20 J. over and above what may be 
*« due and owing to him; and I likewiſe, in that caſe, give hin 
* all my linen and woollen apparel* (I mean apparel only); and 
to the maid who may be living with me at Jver, two guinea, 
And Ido hereby conſtitute and appoint the ſaid Mrs. Frances 
«© Harwood to be the ſole executrix of this my laſt will and teſta- 
% ment, revoking all others by me heretofore made: In witnehi 
«© whereof, I have hereunto ſet my hand and ſeal, the 16th day 
** of April, in the year of our Lord 1748.” That in the ſummer 
of 1756, the ſaid John Lacy of Lincoln's Inn, being in like man- 
ner ſeiſed in fee of the chambers and premiſes in the ſaid de- 
claration mentioned, and alſo poſſeſſed of a conſiderable perſonal 
eſtate, and likewiſe entitled to the intereſt of the ſaid ſum 
of 10, ooo J. and to the rents and profits of the lands and tene- 
ments therewith directed to be purchaſed, by virtue of the ſaid 
ſettlement of the zd of April 1688, and the ſaid act of Pa- 
liament; did make, and duly publiſh another will and teſtament 
in writing, in the preſence of three ſubſcribing witneſſes, who 
duly atteſted the ſame. That the diſpoſition made by the {aid 
Jobn Lacy, by the ſaid will of the year 1756, was different from 
the diſpoſition in the ſaid will of 1748, but in what particulari 
was unknown to the jurors; but they did not find that the teſta- 
tor cancelled his ſaid will of the year 1756, or that tbe defent- 
ant deſtroyed the ſame ; but what was become of the ſaid vil 
the jurors were altogether ignorant. That the ſaid teſtator Ji 

Lacy died in June 1767, ſeiſed in fee of the ſaid premiſes in ths 


And that the ſaid Elizabeth, ithe wife of the ſaid Wllam Rolfe 


faid teſtator John Lacy. And upon theſe facts, the jury {ut 
mitted the matter of law to the opinion of the Court. 


The queſtion upon this verdict wm whether the deviſe | 
the will of 1748, to the defendant, was revoked by the wall foul 
to be executed in 17562? . | | 
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In Eaſter and Trinity Terms 1773, this ſpecial verdict was 


argued in the Court of Common Pleas; and in Hilary Term: 


1774, Judgment was given for the leſſors of the plaintiff, by 


three of the judges of that Court, againſt the opinion of Mr. 
Juſtice Blackſtone. 


her writ of error in the Court of King's Bench ; when the Court 
being unanimouſly of opinion, that the deviſe to the defendant, 
in the will of 1748, did not appear to be revoked by the will in 
1756, reverſed the judgment of the Court of Common Pleas : 


in Parliament, in order to reverſe the judgment of the Court of 
King's Bench. | 


That the title of a deviſee, muſt be founded on that which is clear- 
ly known to be the ultimate intention of the teſtator ; and it is 
not (ufficient that the teſtator did at one time of his life mean 
to give his eſtate to the plaintiff, unleſs he continued in that in- 
tention to the time of his death. The jurors had found by the 
ſpecial verdict, that in the ſummer of the year 1756, Mr. Lacy be- 
ing in like manner as he was at the time of making his firſt 


leclaration in ejectment mentioned, and poſſeſſed of a conſidera- 
ble perſonal eſtate, and entitled alſo to the intereſt of the 10,0007. 
(which were the ſame eſtates that he was found ſeiſed and poſſeſ- 
dof in the year 1748,) did make, and duly publiſh another 
vill, duly atteſted by three witneſſes, and executed according to 
aw; and they then added, that the diſpoſition made by the ſaid 
John Lacy, by his ſaid will of 1756, was different from the diſpo- 
bun by the ſaid will of 1748. From whence it appeared, that 
tte diſpoſition thereby intended to be deſcribed by the jury, re- 
ſered to the antecedent eſtates by them before particulariſed, as 
tte odjects under their conſideration ; namely, the chambers in the 
keclaration mentioned, and the other eſtates before ſpecified, be- 
ug the very ſame eſtates diſpoſed of by the ſaid will of 1748; 
ad which the jury, by the verdict, found Mr. Lacy to have dif- 
trently diſpoſed of by his ſaid will of 1756. The finding was a 


general 


On the part of the plaintiff it was argued, that the title of the 


Upon this judgment the defendant, in the ſame term, brought 


Whereupon the leſſors of the plaintiff brought their writ of error 


G. Hill. 


heir at law being a clear, ſubſtantive, independent title, ought not J. Lee. 
to be defeated, but by a title equally clear and unexceptionable. 


vill in 1748, ſeiſed in fee of the chambers and premiſes in the 
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—— general one; and though the jury ſaid they were unable to * 
certain the particulars, yet the finding neceſſarily imported, thy 
they had received ſufficient ſatigfaction as to the general content, 

to enable them, upon their oaths, to find ht. From whence the 

Court muſt ſee, that the teſtator's intention was generally changed, 

and conſequently, that the will of 1748 was revoked ; and thy 

though he had, by his will of 1748, diſpoſed of the whole bulk af 

his fortune, conſiſting of the ſeveral eſtates before ſpecified, to 

the defendant Mrs. Harwood, yet he did, by his will of 196, 

diſpoſe of them in a different manner. That the jury having 

1 found, that Mr. Lacy did, in 1756, duly execute another will, 
1 the ſame muſt be taken to ſubſiſt at the time of his death, unlch 
1 a ſubſequent change of intention had appeared. But the jury ha 
excluded the idea of any ſuch change, by declaring, that they dil 
not find that the teſtator had cancelled his ſaid will of 1756; and 
as the jury had not found it cancelled, the Court could not ſay it 
was ſo. By eſtabliſhing then the firſt will, which the teſtator 
did not mean to die with, it would neceſſarily follow, that the 
Whole of the teſtator's large fortune would go from his family, 15a 
perſon for whom, from 1756, he never intended it. Wills difin- 
heriting natural heirs, in favour of perſons who are ſtrangers in 
blood, ought not to receive more countenance than the neceſſity 
of the caſe requires: And whenever there is evidence of 
change of intention in the teſtator, ſuch wills can never be eltz- 
bliſhed to the prejudice of the title of an heir. That it being 
at leaſt rendered doubtful, by the execution of the ſecond will 
whether the defendant was entitled to any thing, or if ſhe wa, 
hat ſhe was entitled to, it became neceſſary for her, as claim- 
ing under a derivative, and not an original title, to produce 
the ſecond will, and ſhew her intereſt under it. That if ever i 
ſhould be underſtood as eſtabliſhed law, that from the bare oot- 
production of a latter will, to whatever cauſe it might be owing 

a former will muſt at all events be eſtabliſhed ; it would be a 
opening to frauds of the moſt dangerous kind, and be the ſtrong: 
eſt remptation to deviſees in a former will, to exert every artifice 

a to get poſſeſſion of, and ſuppreſs the latter inſtrument, in order 
. | ſet up the foriner revoked will. That the ſtatute of frauds 
j having made a certain ſolemnity neceſſary in a will of lands, 
namely, that it ſhall be atteſted by three witneſſes, and ubich; 

neither neceſſary or uſual in other wills; it muſt be underſtovh 


that Mr. Lacy, a gentleman of eminence in the law, * 
| a 
3 | 
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tat to paſs real eſtate three witneſſes were required; but of no San hy 
ale, and totally unneceſſary, where no real eſtate was intended Au 
o be deviſed; and he having adopted that mode of deviſing, the 

cond will muſt therefore be taken to be a will of rea] eſtate, 

nd conſequently to include his chambers in Lincoln's Inn. 
That the caſe of Hitchins v. Baſſett,* relative to the two wills of ig, 
dir Henry Killegrew, which was relied upon in the Courts be- 146. % 4. 
low, was ſo far from being a caſe againſt the title of the pre- __ - <2 
{nt plaintiff, that the ſole grounds on which that caſe was de- Baller. 
ded, made it, on the contrary, a caſe in the plaintiff's favour, 

For thoſe grounds were, that there was no proof of any change 

o intention whatſoever in the teſtator ; or that the ſecond will 

ws a Will in any way relating to or affecting his lands, or that 

it might not be a confirmation of the former will; the jury 

nving there found, that what were the contents or import of 

xe ſecond will, they were totally ignorant; they had nothing 

o lead them to the leaſt gueſs, what the contents of the ſecond 

ill were. But in the preſent caſe, the jury were ſo far from 

xing totally ignorant of the contents of the ſecond will, that 

dey were enabled to find, and did find, that Mr. Lacy's diſ- 

olition in 1756, was different from what it was in 1748. That 

It concerned lands, was ſufficiently found from the mode of de- 

ilng; and that it extended to the real eſtate in queſtion, was 

Inferred from his having no other eſtate which required the 

olemnity of the ſtatute of frauds. 


| 


On the other ſide it was ſaid, that with regard to the doctrine A Wedder- 
i revocations of wills, it ſeems agreed, that the determination * 5 
the Houſe of Lords, in the caſe of Hitchins v. Baſſett, has 4 ory 
ttled this point as law; vis. that a ſubſequent, ſubſtantive, 
idependent will of lands, is not, in its own nature, a revoca- 
lon of a former will, nor will operate as ſuch, unleſs it con- 
uns words expreſsly revoking the former, or makes a ms 
Ind incompatible diſpoſition of the ſame lands. In the preſen 
ile, the will of 1756 was not to be found; its contents were 
ot known; therefore no expreſs revocation of the former will 
peared in it; nor could it be ſhewn, that it contained any dif- 


dent or incompatible diſpoſition of the chambers now in 
Iveſtion, 


But it is objected, that it was found by the verdict, that the 
poſition made by the latter will, was different from that made 


by 


You, VII. 4U 
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— by the former, To this it was anſwered, that it was at the 


1775+ 


ſame time found to be unknown, in what particulars that dif. 
rence conſiſted; whether it related to lands, or to perſonal el. 
tate only; to the appointment of an executor, or to the guy. 
tum of a legacy. The moſt trival alteration in the moſt incon. 
fiderable legacy, might have occaſioned that difference; but ther: 
was nothing to prove, that it extended to thoſe particular chan. 
bers, which were the ſubject of the preſent queſtion. The mere 
exiſtence of a ſubſequent will, is not of itſelf a revocation; not 
is any new diſpoſition contained therein, a revocation of the 
former deviſe of the chambers in queſtion, unleſs that new dif. 
poſition affets thoſe very chambers. And therefore, until it 
could be ſhewn, that the different diſpoſition found by the yer. 
dict extended to thoſe chambers, or that there were expreſs word 
of revocation of the former will contained in the latter, the de- 
viſe under which the defendant claimed, ſtood unrevoked by 
ny thing which could be ſhewn; and to ſay it is revoked, but 
Kenna be ſhewn by what, ſounds repugnant to common ſenſe. 


It is however urged on behalf of the plaintiff, that her claim 
is that of an heir at law, which is always favoured in our 
Courts of Juſtice, But the rule reſpecting the favour ſhewn to 
an heir at law is, that be ſhall not be difinherited, otherwiſe tha 
by expreſs words, or neceſſary implication. Now in the preſent 
caſe, there is found an expreſs deviſe to the defendant in the 
will of 1748, which takes this caſe entirely out of the applics- 
tion of the rule now mentioned. The queſtion here is not, whe- 
ther the claim of a deviſee, under a doubtful, uncertain diſpo- 
fition, ſhall be ſupported againſt the hereditary title of an heir at 
law; but whether a clear and expreſs deviſe in a will, ſolemnly 
and duly executed, and forthcoming, is to be revoked by ! 
conjecture, that the unknown contents of an unexiſting will did 
import ſome unknown diſpoſition, to ſome unknown perlon, 
of chambers, which it is unknown whether that will had an 
ſort of relation to, or not. 


But it is ſtill further objected, that the claim of a deviſee mul 
be founded on the /aft will of the teſtator; and that in tb 
caſe there being found to be a will executed ſubſequent 
that in 1748, the will of 1748 was not the 4% will of the teh 


tator, and conſequently nobody could claim any lands * f 
2 
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The propoſition, that the claim of a deviſee muſt be founded on 
the /aff will of a teſtator, is fallacious, unleſs its import be very 
ſtrictly attended to; it is true, the will under which a deviſee 
claims muſt be the laſt will, in reſpect to the very lands which 
are the ſubject of ſuch claim; but if there be ten ſubſequent 
wills, which contain no expreſs revocation of the former will, nor 
any words which can affect or extend to the ſubject matter of a 
deviſe contained in ſuch former will, that former will, guoad the 
ſubject of ſuch deviſe, is the will of the teſtator. Now 
though, in the preſent caſe, another will was found to have been 
executed ſubſequent to that of 1748, under which the defend- 
ant claimed; yet there was no kind of evidence of any expreſs 
revocation, or of any diſpoſition whatſoever, either expreſs or 
implied, in 'that ſubſequent will, relative to, or affecting the 
chambers in queſtion. Therefore, for any thing which could 
be ſhewn to the contrary, the will of 1748, under which the 
defendant claimed, was really, ſo far as reſpected the ſubje& of 
her claim, the /aft will of the teſtator. Beſides, a will has no 
operation at all, till after the death of the teſtator; therefore 
any will which is not then exiſting, is, in effect, no will. It did 
not appear, nor could it be ſhewn, that the will of 1756 ex- 
iſted at the time of the teſtator's death, and it is a maxim in law, 


that de non apparentibus, et non exiſtentibus, eadem eff ratio. 


The circumſtances of this caſe, afforded no ground for any 
kind of preſumption againſt the defendant ; no ſpoliation was 


there any facts which led even to a ſuſpicion of it: It was 
expreſsly not found, that ſhe deſtroyed the will of 1756; it was 
not found, that any ſuch will ever came into her poſſeſſion ; 
and to ſuppoſe that it did, would be forming a coneluſion againſt 
probability, That will either contained a virtual or expreſs re- 
vocation of the will under which the defendant claimed, or it 
ud not; if it did, it could not be imagined that the teſtator 
would have left it open to the acceſs of a perſon, to whoſe pre- 
ſudice it was to operate; if it did not, then the deviſee, was that 
Fl in her poſſeſſion, could pot befitate a moment in removing 
de preſent queſtion upon her title, by the immediate produc- 
A of it. It was not very obvious, upon what principle the 
"ill of 1756, could be pronounced a revocation of the deviſe in 
lat of 1748, whilſt that clauſe of the ſtatute of frauds and per- 
"Ks, whereby it is enacted, ** that all deviſes and bequeſts 
« of 


found, no kind of evidence exiſted of any thing like it; nor were 


Judgment 
affirmed. 


M. S. Jour. 
ſub anno 177. 
7 


deviſe, is altered by ſome other will, Cc. declaring the ſane, 


evident the eſſential circumſtance required by the ſtatute, to ef. 


produced, and the contents, purport or effect whereof are ei- 


overthrowing the ſtatute of frauds and perjuries, in reſpect i 
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of lands and tenements, ſhall remain and continue in fore, 
until the /ame be burnt, Cc. by the deviſor, &c. or anle 
* the /ame be altered by ſome other will, or codicil in writin 
* or other writing of the deviſor, &c. declaring the ſame,” tak 
unrepealed. For here was an expreſs deviſe in the will of 1746, 
which, by the above clauſe, the Legiſlature ſays ſhall continue 
in force, unleſs the ſame, namely, that very identical particuly 


Now unleſs a declaration of this nature was diſcovered in the 
contents of a will, not one ſyllable whereof was known, it i 


fect a revocation of the deviſe in queſtion, was wanting. 


Laſtly, it was ſubmitted, that ſhould a will which cannot be 


tirely unknown, be conſtrued as a revocation of a known, ſub- 
fiſting will; ſuch a conſtruction would in effect, not only be 


one of the moſt material and dangerous ſpecies of fraud intended 
to be provided againſt by that ſtatute; but would, at the {int 
time, be ſtriking a moſt fatal blow at the very root of all teſi- 
mentary power over lands; for of what uſe to a man is the poyer 


of making a will, if he cannot make that will ſecure? B fo 
it is impoſſible that any will, however deliberately made, and Dr 
ſolemnly executed, can be in any degree ſecure, if it may be 20 
aſide by means ſo very practicable and eaſy, as only ſwearing c 
the execution of an unexiſting will, without ſhewing or prolly {+ 
ing its contents, in 
Ei 

After hearing counſel on this writ of error, the follow »: 
queſtion was put to the judges ; viz. © Whether, on the fa in: 
found by the ſpecial verdict in this cauſe, the deviſe of WW ©" 
* chambers in Lincoln's Inn, to Frances Harwood, the defeil dee 
ant in error, by the will of the 16th of April 1748, be rel . 
*« ed or not?“ Whereupon the Lord Chief Baron of the Co In 
of Exchequer (having taken time to conſider) delivered the wm 
nimous opinion of all the judges of that Court, except Mr." po 
ron Perrott, who was ill 64 foals not attend, that the * 
deviſe was not revoked, It was therefore DERED, and 4 : 


JUDGED, that the Judgment given in the Court of Kit 


Jeb 
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Bench, reverſing the judgment given in the Court of Common 7 
Pleas, ſhould be affirmed; and that the record ſhould be re- 


mitted, Cc. 


an_— ſc 


Petween Robert Hill, Clerk, Plaintiff, 


in Error, Caſe 29. 


Gudger St. John Eſq; Defendant, 


11th May, 1775. 


AME Mary Broughton Delues, the widow of Sir Brian 2 Black. 930. 
Broughton Delves, Bart. being ſeiſed of the advowſon of 
the church of Mottigſont, otherwiſe Mottſen, Eaſt Dean and 
Lickerley, in the county of Southampton, on the 2d of December 
1766, granted and conveyed the ſame, for a good and valuable 
conſideration, to the defendant St. John and his heirs. 


In Ofober 1772, the advowſon became void by the death of 
the laſt incumbent, whereupon the defendant tendered his pre- 
ſentation, and the plaintiff Mr. Hill alſo offered himſelf to be 
preſented, and thereupon Mr. Sr. John iſſued his guare impedit 
wanſt Mr. Hill, and the Biſhop of Wincheſter, in whoſe dioceſe 
the advowſon lies; and the declaration ſtated, that Thomas Ful- 
kr, John Fuller, Frances Fuller, and Roſe Fuller, were ſeiſed as 
in groſs by itſelf as of fee and right, and being ſo ſeiſed, preſented 
Edward Jones their clerk to the ſame church being vacant, who 
was thereu pon admitted inſtituted and inducted; and being ſo ſeiſed, 
and the ſaid Edward Fones being the parſon as aforeſaid, they, 
on the 10th of February 1704, at Mottrsfont aforeſaid, by their 
deed duly inrolled, granted the advowſon aforeſaid to Sir Brian 
Broughton Delces, Bart, and his heirs ; whereby the ſaid Sir 
brian became ſeiſed of the ſaid advowſon, and being ſo ſeiſed, 
On the 21ſt of May-1764, duly made his will, and thereby de- 
"iled the ſaid advowſon to Dame Mary his wife, and her hcirs ; 
nd afterwards on the 1ſt of February 1766, the ſaid Sir Brian 
died ſo ſeiſed, and thereupon the ſaid Dame Mary became ſeiſed 
of the ſaid advowſon, and being ſo ſeiſed, and the church being 
fal of the ſaid Edward Jones, the ſaid Dame Mary, on the 2d 
Vol. VII. | = 5” 
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1775. 
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vowſon to the ſaid Goodyer and his heirs, whereby he became 
ſeiſed, and being ſo ſeiſed the ſaid church became vacant, by the 
death of the ſaid Edward Jones, and by reaſon thereof it belong. 
ed to the ſaid Goodyer to preſent, but the defendants hindere 
him, whereby, &c. 


To this declaration the ſaid Robert Hill pleaded, that true it 
is, that the ſaid Fullers were ſeiſed of the ſaid advowſon x; 
aforeſaid, and being ſo ſeiſed, preſented Edward Fones, why 
was admitted, inſtituted and inducted, and that the ſaid Egwary 
Jones being the parſon, they granted the advowſon to the ſaid 
Sir Brian and his heirs, and that the ſaid Sir Brian was thereby 
ſeiſed of the ſaid advowſon as of fee, and died ſo ſeiſed, as ſet 
forth in the declaration; but the ſaid Robert ſays, that upon 
the death of Sir Brian, the advowſon deſcended to his bro. 
ther, (then Thomas Delves, Eſq;) now Sir Thomas Broughton, 
Bart. as heir of Sir Brian, who thereby became ſeiſed, and being 
ſo ſeiſed, and the church being full of the ſaid Edward Jones 
Sir Thomas on the 6th of June 1772, by his deed duly inrolled, 
granted the ſaid advowſon to the ſaid Robert and his heirs; by 
virtue whereof the ſaid Robert became ſeiſed, and being fo ſeiſed, 
the church became vacant by the death of the ſaid Eqwarl 
Fones, whereupon the ſaid Robert petitioned the Biſhop to ad- 
mit and inſtitute him, (he the ſaid Robert being patron of the 
faid advowſon, and a Clerk in holy orders) and the ſaid Robert 
claimed to be admitted. And he traverſed, that the faid it 
Brian deviſed the ſaid advowſon to the ſaid Dame Mary, upoi 
which fact iſſue was taken. 

The cauſe came on to be tried at Vincbeſter Aſſizes in 1775 
when the jury found the following ſpecial verdict ; vis. 


That on the 13th of June 1763, by articles of agreement, 
ſealed with the ſeals of Sir Thomas Gatehouſe, Kant. and Sir Brin 
Broughton Delves, Bart. and made between the ſaid Sir Tn 
Gatehouſe, Knt. on behalf of the executors of Maynard Guernh 
Eſq; and thoſe of his late father, of the one part, and Sir Brin 
Broughton Delves, Bart. of the other part, in conſideration d 
1 J. 1s. to the ſaid Sir Thomas Gatehouſe paid, as earneſt by i 
ſaid Sir Brian, and in conſideration of 9998 J. 194. to be paid 

by, manne 
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nanher therein mentioned, the ſaid Sir Thomas Gatehouſe cove- 
danted and agreed with the ſaid Sir Brian, his heirs and aſſigns, that 
they the ſaid executors and truſtees ſhould on or before the 25th 
tay of March 1764, grant and convey unto the faid Sir Brian and 
his heirs, an eſtate of inheritance in fee ſimple of and in the 
manor of Upper Clatford, in the county of Hants, with the lands, 
tenements, hereditaments, and appurtenances thereunto belong- 
ing, or reputed as parcel thereof, and alſo certain other lands 
therein mentioned, in the ſaid county of Hants. And the ſaid 
ir Brian thereby covenanted to pay the ſaid purchaſe money, on 
xr before the ſaid 25th day of March 1764. —That on the zoth 
f OZober 1763, by other articles of agreement, made between 
he Honourable Thomas Pitt, of the one part, and the ſaid Sir 
rien Broughton Delves, of the other part; the ſaid Thomas 
|, in conſideration of the ſum of 7000 J. to him paid, and of 
je further ſum of 17,000 J. to be paid him by the ſaid Sir 
hrian, purſuant to a covenant therein contained, did for himſelf 
nd his heirs, covenant with the ſaid Sir Brian, that he the ſaid 
Thomas Pitt, or his heirs, would on or before the 25th day of 
March then next, grant and convey unto the ſaid Sir Brian and 
is heirs, all that the manor or lordſhip of Abbots Ann, alias 
bbs Ann, in the county of Southampton, with the appurte- 
ances; alſo the ſcite, capital meſſuage, farm and demeſne 
ands of the ſaid manor, fituate in Abbots Ann, alias Abbas 
n aforeſaid, and Little Ann, or one of them, in the ſaid 
vunty of Southampton; and alſo the advowſon, donation and 
ght of preſentation of, in and to the rectory and pariſh church 
Abbots Ann, alias Abbas Ann, and Little Ann, together with 
te ſeveral meſſuages, cottages, farms, lands, hereditaments and 
ppurtenances to the ſaid manor or manors belonging, and all 
ter bis lands, tenements and hereditaments at Abbots Ann and 
ttle Ann aforeſaid. —That on the 1oth day of February 1764, 
e ſaid Thomas Fuller, Jobn Fuller, Frances Fuller and Roſe 
uler, being ſeiſed in fee of the advowſon of the church of 
Utisfont, alias Mottſon, Eaſt Dean and Lockerley, by their 
Ein writing, made between them the ſaid Thomas Fuller, 
bn Fuller, Frances Fuller and Roſe Fuller, of the one part, 
d the ſaid Sir Brian, of the other part; in conſideration of 


"ances Fuller and Roſe Fuller, by the ſaid Sir Brian, granted, 


heirs 


$00 J. then paid to them the faid Thomas Fuller, John Fuller, | 


"Runed, ſold, releaſed and conveyed to the aid Sir Brian, his 
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—A— heirs and afligns, all that the ſaid advowſon, donation, right of 
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ſeiſed in fee of divers manors, meſſuages, lands, tenements and 
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patronage, preſentation, and free diſpoſition of the rectoty ang 
pariſh church of Mottigfont, alias Motiſon, Eaſt Dean and 
Lockerley, in the ſaid county of Southampton, and all glede 
lands, tithes, tenths, oblations, obventions, hereditamentz and 
appurtenances whatſoever, to the ſaid rectory belonging and wp 
pertaining ; to hold to the ſaid Sir Brian, his heirs and aſſign 
for ever.— That the ſaid Sir Brian being ſeiſed in fee of the 2. 
vowſon of the church of Mottigfont, alias Mottfon, Eaſ Dan 
and Lockerley aforeſaid, by virtue of the ſaid grant and convey. 
ance thereof; and he being entitled in Equity, under the (ail 
ſeveral articles, to the reſpective premiſes therein mentioned, ut 
thereby agreed to be purchaſed by and conveyed to him, ay 
which articles remained to be carried into execution; and bei 


hereditaments, in the county of Stafford, and of certain cop. 
hold meſſuages, lands, and hereditaments of inheritance, int 

county of Suffolk, and of a ſmall freehold eſtate of inheritance 
in the county of Salop; and being ſeiſed for his life, by vir 
of the articles made on his intermarriage with Dame Mary hi 
wife, bearing date the goth day of Auguft 1762, of and in d 
vers manors, lands, tenements and hereditaments, in the count 
of Cheſter, with remainder to his firſt and other ſons by the {a 
Dame Mary his wife, ſucceſſively in tail male (ſubject to a re 
charge of 1000 J. by way of jointure, for the ſaid Dame May 
for her life, and alſo to another rent charge of 1000 J. by way 
jointure to the mother of the ſaid Sir Brian for her life) with ths 
reverſion to himſelf in fee; and the ſaid Sir Brian being ſeiſe 
of a real eſtate in the county of Lincoln, which he had b) A 
ticles, bearing date the 1oth day of November 1763, agreed toll 
and convey to George Foſter Tufnell, Eſq; in conſideration d 
27,000/. which was to be paid on compleating the ſaid pt 
chaſe; did, on the 21ſt day of May 1764, duly make, execult 
and publiſh his laſt will and teſtament in writing, in the preſend 
of and atteſted by three witneſſes, in the preſence of the fail al 
Brian, in the words following:“ This is the laſt will and tell 
ment of me, Sir Brian Broughton Delves, of Broughton in thi 
county of Stafford, Bart. of which will, I have cauſed two pat 
«* to be written, both of the ſame tenor, words and form. 18" 
„ deviſe and bequeath unto my wife, Lady Mary Detves, le 


„ heirs, exccutors and adminiſtrators reſpectively, all ＋ 
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« (yelling houſe ſituate in Upper Brook Street, near Groſvenor 
« Square, in the county of Mzddleſex, with all and every the 
« zppurtenances, and alſo all ſuch ſhare and intereſt, as at the 
« time of my deceaſe I ſhall be poſſeſſed of, or entitled to in the 
« public ſtocks or funds, and alſo all and fingular my jewels, 


« trinkets, plate, linen, pictures, china, houſhold goods and 


furniture whatſoever, and all my horſes of every kind, and 
« ſuch three of my carriages as my wife ſhall chooſe, and all my 
« eſtate, right, title and intereſt, in and to the ſame reſpec- 
« tively ; to hold the ſame unto my ſaid wife Lady Mary Delves, 
« her heirs, executors and adminiſtrators reſpectively, to and for 
cher and their own proper uſe and benefit. Alſo give, deviſe 
and bequeath unto my ſaid wife and her heirs, to and for her 
«and their own proper uſe and benefit, all the manors, meſ- 
« ſuages, advowſons, farms, lands, tenements, hereditaments and 
real eftate whatſoever, fituate and being in the county of Hants, 
« for the purchaſe whereof I have already contracted and agreed, 
« with all and every of the appurtenances, and all my right, title 
v and intereſt in and to the ſame; or in lieu thereof, the whole money 
* ariſing from or by the ſale of all my real eſtates in the county of 
Lincoln, and ſuch further ſum and ſums of money, as togetber 
* with the money ariſing by ſuch ſale, ſhall be ſufficient to enable 
* my ſaid wife or her heirs, to compleat the ſeveral contracts I 
* have made as aforeſaid, for the purchaſe of the ſaid eftate and 
" premiſes in the county of Hants ; in truſt nevertheleſs to compleat 
"ſuch purchaſes, and to procure and take conveyances of the ſame 


* eftates in the county of Hants, to Ber and their own proper uſe. | 


"ond benefit, Alſo I give and deviſe unto Edward Knyaſton, of 
* Hardwick, in the county of Salop, Eſq; and John Chambre, 
of Petton, in the ſame county, Eſq; and their heirs and 
" aligns, all and ſingular my manors, meſſuages, advowſons, 
„farms, lands, tenements, tithes, hereditaments and real eſtate 


whatſoever, ſituate, ariſing and being in the counties of 


"Stafford and Cheſter, or either of them, and all my eſtate, 
right, title and intereſt in and to the ſame ; to hold the ſame 
" Unto the ſaid Edward Kynaſton and John Chambre, their heirs 
and aſſigns, to and for the ſeveral uſes, intents and purpoſes 
berein after declared or expreſſed concerning the ſame pre- 
Miſes} (that is to ſay) to the uſe, intent and purpoſe, that 
" Charles Shrimpton, of Upper Clatford, in the county of Hants, 
'and his aſſigns, ſhall and may have, receive and take, for and 
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during the term of his natural life, one rent charge or yearly 


« ſum of 20 I. of lawful money of Great Britain, to be iſſuing 
« out of the ſaid laſt mentioned premiſes, free and clear of aud 


« from all Parliamentary and other taxes, and all dedu g ions ang 


* abatements whatſoever, and to be paid quarterly at the four mt 


0 uſual feaſts or days of payment in the year, (that is to ſay) th, 
« Feaſt of St. Michael the Archangel, the birth of our Log 
„ Chriſt, the Annunciation of the Bleſſed Virgin Mary, and 
the Nativity of St. Jon the Baptiſt, by even and equal pot. 
« tions; the firſt payment thereof to begin and be made on ſuch 


e of the ſaid feaſts, as ſhall firſt and next happen after my deceaſe, 


« and to this further uſe, intent and purpoſe, that ſo often 2 
the ſaid rent charge, or yearly ſum of 20 J. ſhall happen to be 
* behind and unpaid, in part or in all, by the ſpace of 21 day 
next after any of the ſaid feaſt days, whereon the ſame ought 
to be paid as aforeſaid, that then and ſo often, and from time 
« to time it ſhall and may be lawful, to and for the ſaid Carle 
«*« Shrimpton, and his afſigns, into and upon the ſaid premiſes, out 
* of which the ſaid rent is to be iſſuing as aforeſaid, or any part 
«« thereof, to enter and diſtrain, and the diſtreſs and diſtreſſes then 
«© and there found, to take, lead, drive, carry away and impound, 
« and in pound to detain and keep, and etherwiſe to demean 
« therein accordin g to law, until the ſaid rent charge, or ſuch 
«© part thereof as ſhall be then in arrear, and all coſts and charge 
*« ſuſtained by reaſon of the non-payment thereof, ſhall be fully 
„ ſatisfied and paid. And, ſubject to the ſaid rent charge or yearly 
ſum of 20/. to the uſe and behoof of my brother Thomas Del 
«« ves, Eſq; and his aſſigns, for and during the term of his ne- 
e tural life; and from and after the determination of that eſtate, 
by forfeiture or otherwiſe, to the uſe and behoof of the {aid 
Edward Kynaſton and Jobn Chambre, and their heirs, for and 
«© during the natural life of my ſaid brother, in truſt by tho 
* uſual ways and means, to preſerve the contingent uſes and te- 
«© mainders herein after limited, from being defeated ; but ne- 
*« yertheleſs, to permit and ſuffer my ſaid brother and his afligns 
*« to receive and take the rents, iſſues and profits of, the ſame 
*«« premiſes, to his and their own uſe during his life; and from 
„ and after his deceaſe, to the uſe and behoof of the 11t, 26 
zd, 4th, 5th, and all and every other the ſon and ſons of the 
body of my ſaid brother, lawfully begotten, ſeverally and luc 


«* ceiſively in remainder, one after another, as they ſhall happ® 
| 4 0 
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« to be in priority of birth and ſeniority of age; and the ſeveral 
« and reſpective heirs male of the body and bodies of all and every 


« ſych ſon and ſons lawfully iſſuing, fo as that the elder of ſuch 
« ſons, and the heirs male of his body, ſhall be always preferred, 


«znd take before the younger of the ſame ſons, and the heirs 


« male of his and their reſpective body and bodies; and for de- 


fault of ſuch iſſue, to the uſe and behoof of my couſin John 

« Broughton, late major and commandant of his Majeſty's one 

« hundredth regiment of foot, his heirs and aſſigns for ever; 
«and to and for no other uſe, intent or purpoſe whatſoever. 

« Provided always, and my will is, and I do hereby declare, that 

«it ſhall and may be lawful to and for my ſaid brother, to make 

« ſuch leaſe or leaſes of the faid premiſes ſo limited in uſe to 

« him for his life as aforefaid, or any part thereof, as tenants in 

« tail, by virtue of and under a ſtatute made and paſſed in the 32d 
„year of King Henry VIII. are enabled to make; and alſo to 
make ſuch jointure and proviſion for any wife and children, 
«1; he in his diſcretion fhall think fit. Provided alfo, and I 
do hereby further declare my will to be, that my ſaid brother, 
and the heirs male of his body, ſhall, from and after my de- 

' ceaſe, aſſume, take and uſe the ſirname of Broughton only, and 

no other firname, and totally relinquiſh the ſirname of Delves ; 

and ſhall uſe his utmoſt endeavours as ſoon as conveniently 

may be after my deceaſe, to abtain an act of Parliament for 

' that purpoſe; or on negle& thereof, by the fpace of two 
hole years next after my deceaſe, my faid manors, meſſuages, 
advowſons, farms, lands, tenements, tithes and hereditaments, 

lo limited in uſe. to my ſaid brother for his life, as aforeſaid, 
ball go, remain and be to the ufe of ſuch perſon or perſons, 
br ſuch eſtate and eſtates, and in ſuch manner as by virtue of 
| the limitations herein before contained, the ſame would go and 
remain, in eaſe my ſaid brother was then naturally dead. Alſo, 
| give and bequeath unto, my faid couſin, Major John Brough- 
tin, the ſum of 3000 J. and to my brother-in-law Noel Hill, 
Eſq; as a teſtimony of the great regard and friendſhip I have 
ber him, the ſum of 2000 J. and al ſo all ſuch ſum and ſums of 
n Voney as he ſhall or may owe to me at the time of my de- 
„ae. Alſo J give and bequeath unto ſuch of my ſervants as 
dll live with me at the time of my deceaſe, the fum of 20/. 
piece over and above the wages which ſhall then be due to 
em reſpectively; and all the reſt, reſidue and remainder of 

64 my 
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* my goods, chattels and perſonal eſtate, whatſoever and Where. 
** ſoever (after and ſubject to the payment of my juſt debts 14 
funeral expences), I give and bequeath to my ſaid brother 
* Thomas Delves, his executors, adminiſtrators and aſſigns, 9 
* and for his and their own proper uſe and benefit. And 1 0 
* hereby nominate, conſtitute and appoint the ſaid Egwar/ 
* Kynaſton and Jobn Chambre, executors of this my laſt will and 
e teſtament, and defire their acceptance of the ſum of 100/., 
* piece for their trouble. And laſtly, hereby revoking all for. 
«© mer and other wills by me at any time heretofore made, I de. 
„ clare this to be my laſt will and teſtament.” 


That at the time of making the faid will, the ſaid ſeveral x. 
ticles of the 13th of June, and the goth of October 1763, ven 
in force, and remained to be carried into execution. And that 
ſince the death of the ſaid Sir Brian, the reſpective premiſes com. 
priſed in the ſaid articles, had been conveyed to or in truſt for the 
ſaid Dame Mary his widow, and her heirs, in conſequence of the 
ſaid will. That the ſaid Sir Brian was not, when he made and 
executed his ſaid will, ſeiſed of any advowſon, tenement or be- 
reditament in the ſaid county of Southampton, except the {ail 
advowſon of the ſaid church of Moztisfont, alias Mottſon, Ea 
Dean and Lockerley, and the premiſes compriſed in the ſaid con- 
yeyance of the roth of February 1764 ; nor had he, at the tine 
of making his ſaid will, contracted or agreed for the purchaſe d 
any manor, meſſuage, advowſon, farm, land, tenement or het 
ditament in the ſaid county of Southampton, which reſted i 
contract, and remained uncompleated, other than and except 
thoſe manors, hereditaments, and premiſes, reſpectively met: 
tioned in the ſaid ſeveral articles of the 13th of June 170 
and the 3oth of October 1763. That the ſaid Sir Brian was 00 
at the time of making his ſaid will, ſeiſed of or entitled to a 
advowſon or advowſons, or right of preſentation in the countin 
of Cheſter and Stafford, or in either of them, but only to the 
, Nomination of a miniſter or curate for the time being, of 0! 1 
the chapel of Broughton, in the pariſh of Eccleſball in the fa 
county of Stafford. That afterwards (to wit) on the 1ſt of Fe 
bruary 1766, the ſaid Sir Brian, being of the age of 25 J 
died without revoking or altering his ſaid will, and without iſſue 
and that Thomas Delues, named in the ſaid will, now Sir Thom 


Broughton, Bart. was, and is, the only brother and heir at as 
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the ſaid Sir Brian Broughton Delves, and as ſuch, the ſaid re- 
ſpective premiſes, in the counties of Suffo/k and Salop, deſcended 
to him the ſaid Sir Thomas, who was a minor of the age of 20 years, 
it his ſaid brother's death; and at the death of the ſaid Sir Brian, 
the ſaid Dame Mary, his widow, was of the age of 24 years, or 
thereabouts. That upon the 6th of June 1772, the ſaid Sir 
Thomas Broughton, by indenture of bargain and ſale by him duly 
executed, and inrolled in Chancery, in conſideration of the ſum 
of 3825 J. to him paid by the ſaid Robert Hill, granted, bargain- 
ed and ſold to the ſaid Robert Hill and his heirs, the ſaid advow- 


ſon of the church of Motr:sfont, alias Motrſon,. Eaſt Dean and 


Lick eriey, and all glebe lands, tithes, tenths, oblations, obven- 
tions, hereditaments and appurtenances thereunto belonging. 
But whether the ſaid Sir Brian did, by his ſaid will, deviſe to 
the faid Dame Mary his wife, the ſaid advowſon of the church 
of Mottisfont, alias Motiſon, Eaſt Dean and Lockerley, or not, the 


jurors were totally ignorant ; and therefore they prayed the ad- 
vice and conſideration of the Court, &c. 


In Michaelmas Term 1773, this caſe was argued in the Court 
of Common Pleas, and the Court gave judgment for the defend- 
ant; viz, that Sir Brian did not, by his will, deviſe the ad- 
vowſon in queſtion to Dame Mary his wife. 


The defendant therefore, brought his writ of error in the 
Court of King's Bench; and after the caſe had been twice ar- 
pued there, the Court, in Trinity Term 1774, unanimouſly re- 
rerſed the judgment of the Court of Common Pleas; and were 
of opinion, that Sir Brian did, by his will, deviſe the ſaid ad- 
vowſon to Dame Mary. | 


To reverſe this latter judgment, Mr. Hill brought a writ of 
error in parliament; and on his behalf it was argued, that the ad- 
Yowſon of Mottisfont did not reſt in contract, at the time Sir 
Brian made his will; for he had made a compleat purchaſe of 
his advowſon, and taken a conveyance of it to himſelf in fee, 
three months before. It could not therefore, come within the 
deſcription of all the manors, meſſuages, advowſons, &c. for 
ie purchaſe whereof IT have already contracted; unleſs a purchaſe 
aready compleated, means the ſame thing as a purchaſe contract- 
for. No ſort of contract or agreement whatſoever appeared, 

Vor. VII. 4 2 reſpecting 
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reſpecting the purchaſe of the adyowſon of Mottisfont ; and if 
any ever exiſted previous to the conveyance, it became extinguiſh. 
ed in the completion of it, before the will was made. A con. 


tract is a thing in its nature executory; when executed, its yer 


eſſence is at an end. It would be impoſſible to extend the word 


d eſtate, &c.” for the purchaſe whereof I have already contracſeſ 


to an eſtate actually purchaſed and conveyed, at however ſhort x 
time, before the making of the will, without at the ſame time 
admitting, that the ſame words would be ſufficient to include all 
the lands, which the oldeſt teſtator who ever lived, had purchaſed 
from the earlieſt period of his life; for no line can in this reſped 
be drawn between three months, and threeſcore years. The ref. 
ing in contract, is a circumſtance of deſcription, which ceaſes to 
be applicable to an eſtate, in the very inſtant when the purchase 
is compleated, -or elſe continues applicable for ever. 


But it was objected, that the clauſe which was the ſubject of 
the preſent queſtion, might be conſidered as containing two ſere- 
ral deſcriptions : The firſt imported in the words, “ all the ms 
% nors, meſſuages, advowſons, &c, in the county of Hant:.” 
And the other in the words, for the purchaſe whereof I har 
« already contrafted, &c.” That theſe two deſcriptions might 
be taken ſeparately, and when ſo taken, the firſt contained word: 
ſufficient to compriſe the advowſon in queſtion ; and that the 
latter words were not neceſſarily reſtrictive of the former, but 
might be confidered as an additional deſcription. 


To this it was anſwered, that it was impoſſible to diſtinguili 
two ſeveral deſcriptions in the clauſe in queſtion, The words 
all the manors, meſſuages, advowſons, Cc. in the county d 
4% fTants,” ſerved, of themſelves, to aſcertain no lands whatſoevt! 
of the teſtaror. The word the in the beginning of the clauſe, 
muſt have an immediate and indiſpenſible relation to the word 
whereof, and thoſe following it in the latter part of the clauſe, u 
compleat the ſenſe, and make a deſcription ; without the lattet 
words, the ſenſe was manifeſtly ſuſpended and imperfect; the 
parties therefore were not at liberty to ſeparate the former from 
them, and confider the latter, only as a farther deſcription d | 
thing ſufficiently aſcertained before. The whole clauſe conta 
ed but one deſcription, of which the latter words made an efſet- 


tial part, But nothing, it was preſumed, could more decibel 


Caſes in Parliament. 


x the conſtruction of the deviſe in queſtion, than that clauſe in 
the will, which immediately followed it; wherein the teſtator, 
ifter he had before ſaid, ** I give, deviſe, &c. unto my wife 
« and her heirs, all the manors, &c. in the county of Hants, for 
« the purchaſe whereof I have already contracted,” added, ** or in 


« lieu thereof, the whole money ariſing from the ſale of all my 
« real eſtates in the county of Lincoln, and ſuch further ſum and 
« ſums of money, as, together with the money ariſing from ſuch 


« (ale, ſhall be ſufficient to enable my ſaid wife and her heirs, to 


« compleat the ſeveral contracts I have made as aforeſaid, for the 
« purchaſe of the ſaid eſtate and premiſes in the county of Hants.” 
Here was an expreſs deviſe of eſtates, for the purchaſe whereof the 
teſtator had already contracted, or in lieu thereof, ſo much money 
5 would be ſufficient to compleat the contracts which he had made 


fore neceſſarily be eſtates, for the purchaſe whereof contracts were 
then ſubſiſting, which had not been compleated, but might be 
ſo, by the teſtator's wife or her heirs; for the money requiſite to 
ompleat ſuch contracts, was the expreſs meaſure of the ſatisfac- 
tion given in lieu of the ſaid eſtates, and ſuch money was expreſs- 
ly given, to enable the teſtator's wife or her heirs to compleat 
ſuch contracts. It was therefore manifeſt, that the compenſa- 
tion for theſe eſtates, related and extended only to eſtates, the 
purchaſes whereof remained to be compleated, and was totally 
happlicable to any other. Beſides, the ſubſequent direction in the 
vill, for Lady Broughton and her heirs, to procure and take con- 
gances of the ſame eſtates, to her and their own uſe, excluded 
he idea of any eſtate which had already been conveyed to the teſ- 
tator himſelf ; any ſuch eſtate could never have been the object 
of this direction, and conſequently could not be one of thoſe /ame 
fates to which the direction referred. Indeed, it ſeemed to re- 
ure ſome ſtretch of apprehenſion, to conceive upon what ground 
þ deviſe of eſtates, under the expreſs deſcription of eſtates for the 
Purchaſe whereof the teſtator had already contratfed, followed by a 
lt of ſo much money as ſhould be neceſſary to compleat the con- 
Iratts, and to procure and take conveyances of the ſame eſtates, 
wud be ſuppoſed to extend, or have any kind of relation to an 
tate, concerning which 20 contract of any fort was ſubſiſting, 
* which no money was due to compleat the purchaſe, and of 
hich no conveyance remained to be procured or taken ; but 


dich had been before compleatly purchaſed by, and conveyed 


to 


for the purchaſe of the ſaid etates ; theſe ſaid eftates mult there- Be 
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EIN to the teſtator himſelf, and was, at the time of making his will 
<2 veſted in him, as finally and effectually as any eſtate ever wa, > 


could be veſted in any man. 


It was however contended on the other fide, that the word ad 
vow/ons, in the plural number, was an indication of the teſtater! 
intent to paſs more than one advowſon ; and therefore, as he had 
only one advowlon in the county of Hants, namely, the adyoy. 
ſon of Abbots Ann, beſides the advowſon of Mottigſont, he mut 
have intended to compriſe the advowſon of Mottisfont in that ( 


viſe, there being no other way of ſatisfying the plural expreſia 
fo uſed. | 


But to this it was anſwered, that any inference reſpediny 
the teſtator's particular intention of paſſing more than one adyoy 
ſon, by his uſing the word advow/ons, in the plural number 
was entirely precluded by his uſing the very ſame plural expre 
fion in a few lines afterwards, and in a place where it was eyident 
he could have no particular intent to paſs any advowlſon at all 
for in the clauſe, whereby he deviſed his eſtates in the counties d 
Stafford and Cheſter, to truſtees, &c. he uſed the word adum 
ſons in the plural number, although it appeared by the ſpecial ve 
dict, that he had no advowſon at all in either of thoſe counties 
it followed therefore, that he could have no particular intent i 
this inſtance, to paſs even one advowſon, and much leſs tod 
more. In both theſe clauſes, the plural expreſſion appears t 
have been uſed as a word of courſe, by the perſon who penned tit 

will; without any particular defign, or regard to the numberd 
plurality of the objects of ſuch expreſſion, but only from a gen 
ral intention of comprehending all eſtates, which might ani 
the ſeveral deſcriptions contained in thoſe reſpective clauſes. 


But it was ſtill further objected, that a teſtator's intention mul 
be collected from all parts of his will, compared together 
and that upon the general face of the will, in this caſe, the telt 
tor ſeems to have intended a ſort of provincial diſtribution of 
eſtates; viz. that thoſe in the counties of Stafford and Chej 
ſhould go one way, and thoſe in the county of Hants another 
and that it was not to be ſuppoſed, that he intended to ſepa” 
ſmall a part as the advowſon of Mottigfont, from the reſidue 


* @ - * - i 
his eſtates in the county of Hants; and therefore it mull 2 
| * 

2 
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duded, that it was his intention to compriſe the advowſon of £=5] 
Mettisfont in the deviſe in queſtion. —— 


la anſwer to this it was ſaid, that the rule that a teſtator's in- 
tention muſt be collected from all- the parts of his will compared 
together, ſuppoſes that the intention ſo to be collected, has a neceſ- 

ary connection with ſome part of the will or other; but no rule 

of law or conſtruction ſays, that a Court of Juſtice is to make a 
man's will, or ſuppoſe an intention in the teſtator, which is not 
neceſſarily connected with any part of his will. There was not a 
ſyllable in Sir Brian's will, which expreſſed or implied any intention 

at all reſpecting the advowſon of Mottigfont, un ſs a diſpoſition 

of the whole of his eſtates in the counties of Stafford ind Chef 

er, to one perſon, was to be deemed inconfiftent with a diſpoſi- 

tion of only part of his eſtates in the county of Hants to another 
perſon ; or unleſs it is to be inferred, that becauſe a teſtator has 
 dcviſed the greateſt part of his lands in a certain county, (and that 
vo in terms expreſsly reſtraining the deviſe to ſuch part only) 
he therefore intended the deviſee to have. the whole of his real 
property in the ſame county; but it was preſumed, a concluſion 

of this nature would differ very little from making, or rather al- 
tering a teſtator's will. It muſt amount at leaſt to an introduc- 

m8 tion of /ome addition to that will, inaſmuch as it would operate to 
diqpoſe of lands which the teſtator had left undiſpoſed of; but a 
cam to the advowſon of Mottisſont under Sir Brian's will, mult 
ſt upon ſomething expreſſed or implied in that will, as made by 

dir Brian himſelf. It muſt be obſerved alſo, that the advowſon 

in queſtion, and the eſtates contracted for, were purchaſed at dif- 


ferent times, and from different perſons, and had no connection 
in title with each other. 


Loſily, There was no room in this caſe, even for the common 

reſumption, that a teſtator intends not to die inteſtate as to any 

ut of his eſtate ; for it appeared, that Sir Brian actually died in- 
late, as to his eſtates in the counties of Sufolk and Salop, 

"ich he left unnoticed by his will, and which therefore, upon 

1s deceaſe, deſcended (as was found by the verdict) to his bro- 

0 her and heir at law, Sir Thomas Broughton, Now there was no 

die mention or diſpoſition of the advowſon of Mottigſont, in any 

ie of Sir Brian's will, than there was of the eſtates in SI 

J Sep; nor was there a liberty of ſupplying a diſpofition in 
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— one caſe, any more than in the other ; any attempt of this 52. 

ture muſt proceed upon mere conjecture bat it is not the Policy 
of our laws, to ſuffer any perſon's will to be made by another 
man's conjecture. Every teſtamentary diſpoſition of lands muſ 
proceed from the teſtator himſelf, he muſt act a part in the by. 
neſs, and a decided part too; either by declaring his intention, 
diſpoſe in expreſs terms, or by ſomething neceſſarily importing ſuch 
an intention; for nothing leſs operative can ſuperſede or afed 
the right of an heir at law, | 


A. Wedder- On behalf of the defendant in error it was contended, that the 

12 "£11, advowſon in queſtion was expreſsly deviſed to the teſtator's wife 

| in the following words of the will: “ Alfo, I give, deviſe, an 
e bequeath unto my ſaid wife, and her heirs, to and for her ant 
e their own proper uſe and benefit, all the manors, meſſuages 
* advowoſons, farms, lands, tenements, hereditaments, and rel 
« eſtates -2hatſoever, ſituate and being in the county of Hants 
* for the purchaſe whereof I have already contracted and agreed,” 
And it appeared by the ſpecial verdict, that the advowſon in 
queſtion was in the county of Hants, and not only contracted for 
but actually conveyed to the teſtator, before the making of the 
will. That unleſs the advowſon in queſtion was conſtrued to 
paſs, the word advoze/ons, made uſe of in the plural number, 
would have no effect. It appearing by the verdict, that the tel 
tator at the time of making his will, had not contracted for any 
other advowſon in Hampſhire, but the one in queſtion, and ths 
advowſon of Abbors Ann; and in the expoſition of all inſin 
ments, and moſt particularly of wills, that conſtruction is to s 
preferred, which gives effect, as far as poſſible, to every expel 
ſion found in them. 


Several objections, however, are made by the plaintiff in thi 
caſe, I. That the heir at law ought not to be diſinherited) 
any other than a neceſſary implication. II. That the words cl 
tracted and agreed for, do not import an eſtate already purchal 
and paid for, III. That if the advowſon in queſtion ſhould b. 
conſtrued to paſs by the will, an advowſon purchaſed tw" 
years before, muſt equally have paſſed, as there was no draw 
the line between the two caſes. IV. That the clauſe in the ul 
immediately following the clauſe in queſtion, whereby the teln 


tor ſubſtituted the produce of the Linco/nſhire eſtate, in lieu of ti 
* eftat 
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eſtates before deviſed, pointed out what eſtates were before de- 26-57 Mhy 
viſed ; for as the produce of the Lincolnſhire eſtate amounted to 
the exact ſum remaining to be paid for the Hampſhire eſtates, ex- 
clufive of the advowſon in queſtion; and as it was reaſonable to 
ſuppoſe, that the ſubſtituted money was intended to be equiva- 
Jent to the intereſt in lieu of which it was given; it mult be 
inferred, that the advowſon in queſtion was not intended to 
pals. 


To the firſt objection it was ſaid, that this advowſon paſſed by 
the expreſs words of the will, and without any implication. 


To the ſecond objection it might be anſwered, that in the 
ſtricteſt and moſt proper ſenſe of the words, contracted and agreed 
fir, they would include the eſtates actually purchaſed, as no eſtate 
can be purchaſed, without being contracted and agreed for ; but 
the better anſwer was, that the expreſſions uſed by a man in his 
will, are to have that ſenſe put upon them, which plainly anſwers 
his intention. Here the teſtator, having ſome real property re- 
cently contracted for only, and other more recently purchaſed, 
made uſe of general terms, including all, and which could not be 
. atisfied without including all; and then added the words, for the | 
purchaſe whereof” T have already contratted, not as diſtinguiſhing | 
dae from the other, but as applying to all; it appearing clearly 
. to be his intention to diſpoſe of all. The word already was a 
1 ſtrong proof of this, and clearly ſhewed, that the teſtator had in 
b 


his view, all the real property in Hampſbire, of which he was 
then the owner. 


As to the third objection, the words of the will were abun- 

dantly ſufficient to have paſſed the advowſon in queſtion, though 
nir bad been purchaſed twenty years before; but the caſes were 
cc different; for it appeared, that the purchaſe of the advow- 
ba in queſtion, was ſubſequent to all the other contracts, and 


al made between the time of entering into thoſe contracts, and the 
me appointed for compleating them; and which manifeſtly 
i tin guiched the caſe, from that of an advowſon purchaſed long 
WM defore. 

ell In anſwer to the fourth objection, it was ſaid, that there was no 


u ccaſion for any equivalent to be ſubſtituted in lieu of the advow- 


ſon 


— — 


= — 
— Ga —— ävòN———ä— ðʒZꝶl. —— —— ñä-u— 
— . - i 
— — —n— = 
” = — — — 
— 
* 


nf — — 


PR 
= W -— — — = 

— — . 

Ix . — — — 


. — —ͤ—ͤ—— ——ä— — 
a 1 — 2 — 
— ww 41 — 


Judgment 
affirmed M. S. 


Jour. /ub anno 


1777. p. 707» 


. * 
. 
— — a 14 — 
1 WII oe ow oo 
— c » 


1 
ö 
; 
| 


4 
4 | 
| 


—̃— 


— 4 
= — — 


— = * 
— ay 56 45 -v < „ 


AOASE os eyes 


rr 


Ca les in parliament. 


ſon in queſtion, as it was actually conveyed to the teſtator, 200 
could not paſs but by proper words to the deviſee ; and if the 
teſtator's wife had actually had the produce of the Lincolnſbir 
eſtate, in lieu of the eſtates deviſed to her, excluſive of the ad. 
vowſon in queſtion, ſhe muſt have been a loſer to the amount of 
10, ooo. ſo much having been paid down by the teſtator, to. 
wards the purchaſe of one of the Hampſhire eſtates. But in fac, 
no ſubſtitution was intended; for at all events, the teſtator's wiſe 
was to have the eſtates deviſed, and in no event the money, ex. 
cept for the purpoſe of compleating the purchaſes ; and had there 
been no clauſe at all concerning the money, the effect would haye 
been the ſame ; for the teſtator's wife would have been equally 
entitled to have had the purchaſe compleated, as well out of the 
produce of the Lincolnſhire eſtate, as of the reſt of the teſtator's 
perſonal property. ; 


After hearing counſel on this writ of error, the following queſ- 
tion was put to the Judges ; vig. Whether the advowſon of the 
* church of Mottigfont, otherwiſe Motiſon, Eaft Dean and Locker- 
« Jey, paſſed to Lady Broughton Delves, by the will of Sir Brin 
„ Broughton ?” And the Barons of the court of Exchequer dif- 
fering in opinion, they were heard ſeriatim, except Mr. Baron 
Perrot, who was ill; Mr. Baron Burland, and Mr. Baron Ey, 
delivered their opinions in the negative; and the Lord Chief 
Baron in the affirmative: Whereupon it was oRDERED and Ab- 
JUDGED, that the judgment given in the Court of King 
Bench, reverſing the judgment given in the Court of Common 
Plees, ſhould be affirmed ; and that the record ſhould be remit- 
ted, &c. *. 


— — 


* Mr. Juſtice Blaciſtone in the concluſion of his Report of his Caſe, (Vol. ll 
p. 933.) ſays, © The judgment of the Court of Common Pleas was ſtrongly ſupporte 
in argument, by Lord 4+/:y, Chancellor, and Lord Camden, the only law Lords i 
« the Houſe. However, the queſtion was carried without a diviſion, to affirm ti 
„judgment of the Court of King's Bench. A day or two after which, a motion 
« was made to rehear the cauſe, it being alledged, that the majority of the Lords pe- 
ce ſent, were clearly for reverſing that judgment, though, by a ſurpriſe, they did not 
< divide the Houſe. But the fact not being clearly aſcertained, and alſo forthe di 
« ger of ſuch a precedent, the motion was withdrawn by conſent.” 


Dai 
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David Power, - - — Appellant. 
Samuel Windis, — 1 — Reſpondent. 


15th May, 1775. 
52 WYSE, deceaſed, being ſeiſed in fee of the 


town and lands of Ballydavid, in the barony of Gualtior, 


did, by deed duly executed by him, empower Nicholas Wyſe, one 
of his agents and receivers, to demiſe and let the lands of Bally- 
david for ſuch term, and at ſuch yearly rent, as he ſhould think 
proper; and Nichalas VMyſe, under this power, by leaſe, dated the 
16th of January 1764, in the name, and as the act and deed of 
Thomas Wyſe, demiſed theſe lands of Ballydavid to the appellant, 


for 31 years, to commence from the 25th of March then next, 


at theyearly rent of 78 J. for the firſt three years, and 80 J. ſterling 
for the reſidue of the term; under which leaſe the appellant 
entered -into poſſeſſion of the lands, and regularly paid the reſerv- 
ed rent, from time to time, to Ve or his agents, and took re- 
ceipts for the ſame. | 


| Thomas Wyſe afterwards died, leaving Francis Wyſe his eldeſt 
ſon and heir at law, who became entitled to the fee and inhe- 
ritance of theſe lands, and to the rent payable thereout under 
the leaſe. | 


By an act of Parliament made in Ireland, in the 2d year of 
Queen Ann, chap. VI. ſ. 6. for preventing the further growth 
of Popery, every Papiſt, or perſon profeſſing the Popiſh reli- 
„gion, from the 25th of March 1703, is diſabled to purchaſe, 
either in his own name, or in the name of any other perſon, 
to his uſe or in truſt for him, any manors, lands, tenements, 
"or hereditaments, or any rents or profits out of the ſame, or 
any leaſes or terms other than any term of years not exceeding 
* 31 years, whereon a rent not leſs than two thirds of the im- 
© proved yearly value, at the time of making ſuch leaſe, ſhall be 
"Teſerved and made payable during ſuch leaſe; and all eſtates, 
"terms, or any other intereſts or profits whatſoever, other than 
ſuch leaſes as aforeſaid, purchaſed by, or for the uſe of ſuch 
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— » papiſt, or upon any truſt or confidence, mediately or im. 


1775+ 


A. Wedder- 
burn, 


A. Forreſter. 


in under the ſaid leaſe or agreement, and to be quieted and eſta. 
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« mediately, to or for his uſe and advantage, ſhall be Utterly 
«< void.“ 


The reſpondent, in Michaelmas Term 1770, filed his bill in 
the Court of Chancery in Ireland, ſtating the matters aforeſaid, 
and that the appellant was at the time of taking the leaſe a Pa. 
piſt ; that he the reſpondent was a Proteſtant, and as ſuch, and x; 
the firſt real Proteſtant diſcoverer, was entitled to have the beneft 
of the articles or leaſe, in regard the ſame was made to com- 
mence in reverſion, or on a future day; and to an account of the 
rents, iſſues and profits of the ſaid lands of Ballydavid, ſince the 
making thereof. And he accordingly prayed to be decreed tg 
the benefit of ſuch eſtate and intereſt, as the appellant had there. 


bliſhed in the poſſeſſion thereof. 


The appellant put in his anſwer to this bill, and thereby ad- 
mitted the leaſe, and that he was a Papiſt; but inſiſted, that the 
rents reſerved by the leaſe, were the full improved yearly value 
of the demiſed premiſes. 


The cauſe being at ifſue (but no witneſſes examined on either 
fide) was heard on the 28th of April 1773, when the Lord 
Chancellor was pleaſed to decree, that the reſpondent, as being 
the firſt Proteſtant diſcoverer, within the intent and meaning of 
the Popery laws, was entitled to the benefit of the ſaid leaſe; 
and therefore ordered an injunction to iſſue, for putting him in 
poſſeſſion of the ſaid demiſed premiſes. 


From this decree the defendant appealed, and on his behalf 
it was contended, that the decree was not warranted by the al 
2d Ann, which does not in any expreſs terms preclude Papils 
from taking leaſes in reverſion; all it requires is, that a leale 
taken by a Papiſt, ſhall not, in point of duration, exceed 
years, nor, in point of value, be ſubject to a leſs rent than tl 
thirds of the improved yearly value, at the time of making ſoch 
leaſe. That the preſent leaſe came not within this prohibition 
the rent thereby reſerved being ſworn to be not barely two thirds 
of the value, but the full improved yearly rent, not only at the 


time of making, but at the time of the commencement of F 
leale, 


)N 
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l-aſe, ſo as to preclude all poſſibility of doubt reſpecting the 
value; and it is the uſual method of demiſing lands, both in 
England and Jreland, to make the leaſes commence from the 
next ſucceeding quarter day, the intervening time being of 
no value, either to landlord or tenant. That the Popery acts, 
being evidently penal laws, muſt receive a ſtrict and rigid con- 
ſtruction, and not be extended beyond the letter, to diſable the 
Papiſt againſt common right; but muſt be expounded to the ut- 
moſt extent of the exception of 31 years leaſes, in favour of the 
Papiſt, ſo as to give him the full benefit of the exception; and 
eſpecially-in the preſent caſe, where there manifeſtly was not 
the leaſt intention of infringing on, or evading thoſe acts. The 
queſtion being a mere matter of law, was not cognizable in a 
Court of Equity ; but the bill ſhould have been diſmiſſed, and the 
reſpondent left to his legal remedy ; here being neither a ſecret 
truſt, or any other impediment in his way, requiring the inter- 
poſition of a Court of Equity, and which alone give it a juriſ- 
dition upon the 2d and 8th of Ann; as hath been determined in 


ſreral inſtances, and particularly, in the caſe. of Stephen's Hoſpi- 
tal v. Swan *, _ 


But it was objected, that this was a leaſe in reverſion, and if 
x leaſe be made to commence at the end of. a month, it may 
equally be made to commence at the end of a year, or years, and 
lo on ad infinitum, for there is no drawing the line; and the 


value can never be certainly known and aſcertained upon a rever- 
honary leaſe, 


To this-it was anſwered, that the leaſe in queſtion was not a 
aſe in reverſion within the act, nor did any words in it war- 
ant ſuch a concluſion ; which would moſt eſſentially affect Pro- 
(ſtant landlords, by diſabling them, upon a tenant's quitting at 

dy Day, from contracting with a new one, ſhould he happen 
to be a Papiſt, for a 34 years leaſe, to commence at the Mid- 
anner following. Thus would theſe acts, contrary to their 
"owed intent, reſtrain the Proteſtant's exerciſe of his right 
wer his own property; and lay both landlord and tenant 


| or difficulties, no way conducing to the purpoſes of the 
&s, 


On the other fide it was ſaid, that the ſingle point in the caſe 
Vas, Whether a leaſe for 31 years, to commence at a future day, 


(the 
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one third of the value, ariſing from the increaſe in the value d 
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(the rent thereby reſerved being aſcertained at the date of the 
leaſe) is ſuch an intereſt as a Papiſt can purchaſe ? It is clear, 
that independent of the exception, the ſtatute contains a yi. 
verſal diſability on Papiſts to purchaſe any eſtate or intereſt i 
lands, preſent, future, or contingent ; that it extends to 11 
eſtates and intereſts, whether of inheritance, of freehold, fo 
terms of years, or at will, whether in poſſeſſion, or to com. 
mence at a future day, and conſequently extends to an inter 
termini; which is the intereſt that a tenant hath between the 
date of the leaſe, and the commencement of the term, The 
exception in the ſtatute is, other than any leaſe for any tem 
4 of years, not exceeding 31 years, whereon a rent not leſs tha 
two thirds of the improved yearly value at the time of making 
% ſuch leaſe, be reſerved and made payable during ſuch term; 
ſo that the only excepted intereſt is a pure ſingle term of 3. 
years, at a rent to be meaſured according to the value of the 
land at the time of making the leaſe. But a leaſe to commence 
at any future time, is inconſiſtent with the exception; becauſe, 
as the value of the lands, which is to give the meaſure of the 
rent, is by the act to be aſcertained at the time of making the 
leaſe, and ſuch rent is to be reſerved payable during the term, 
it implies, that the term is to commence at the time. the lands 
are valued; for otherwiſe, as lands are ſubject to fluctuate in . 
lue, inſtead of two thirds of the value being reſerved payabl 
during the term, according to the act, the reſervation may not be 


the land, between the date of the leaſe, and the commencement 
of the term. | 


But further: The purchaſe of an intereſſe termini is exprelil 
prohibited by the poſitive clauſe; and as a leaſe to commence i 
a future time, cannot exiſt without an zntereſſe termini in the 
mean time, and the exception goes no further than a ſimpk 
leaſe for 31 years; therefore, as a leaſe to commence at a future 
day, carries a larger intereſt than the exception allows, there 3 
no occaſion to add in the exception to the words, “ leaſes for zi 
years, the words, to '** commence from the time of making; 
for theſe words were not wanting in the text to ſhew, that leale 
to commence at a future day, are not within the intent and meat 
ing of the legiſlature in the exception. If the exception is 9 
confined to pure ſingle leaſes for 31 years, in poſſeſſion, why 

3 e, 


„ 


Tc 
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may not A Papiſt take at one time ſo many 31 years leaſes in ſuc- 
ceſſon, each to commence upon the expiration of the former, as 
will make up a term of 1000 years, to the diſappointment of the 
general view of the legiſlature ; which was to prevent Papiſts from 
aking any other or greater intereſt in lands, than for 31 years. 
But admitting that no one Papiſt can take more than one ſingle 
leaſe for 31 years, but that any one Papiſt may take a leaſe to 
commence in futuro, then one Papiſt may take a leaſe in poſſeſſion 
for 41 years, another may take a leaſe for 31 years from the ex- 
piration of the firſt Papiſt's leaſe, and then another, and ſo on, 
all which leaſes will make ſucceſſive terms in the hands of Pa- 
piſts, to endure to the amount of all the terms; and therefore 
no ſound conſtruction can be given to the ſtatute, to anſwer the 
intent of the legiſlature, but to conſtrue the exception to extend 
to no other leaſes, but leaſes in poſſeſſion, to commence from 
the making. It is to be preſumed, that the exception was in- 
troduced for the fake of landlords in ſome counties in Ireland, 
where Proteſtant tenants were difficult to be had ; and alſo for 
the ſake of Papiſts, who were by profeſſion farmers, and for the 
lake of continuing cultivation. With theſe views leaſes in poſ- 
ſeſſion are conſiſtent ; but leaſes to commence at future times, 
might be uſed for purpoſes to evade the act, totally variant from 
the intent of the legiſlature in inſerting the exception, which 
had only the preſent occupation of lands in view. In the 
preſent caſe, the ſhortneſs of the interval between the date of 
the leaſe and the commencement of the term, made no differ- 
ence; for if the leaſe was not warranted by the exception, it 


was null and void by a poſitive law, by which all Courts, both 
at Law and in Equity, are bound. 


After hearing counſel on this appeal, it was ORDERED and 
4DJUDGED, that the decree therein complained of, ſhould be 
verſed ; and that the reſpondent's bill ſhould be diſmiſſed. 


3 O The 


DecrtzeE 
reverſed. 
M. S. Jour. 
nb anno 1775. 
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Caſe 31. The Right Honourable John Hely Hut- 
chinſon, Doctor of Laws, Provoſt of the " 1 
College of the Holy and undivided Trinity, | 11 * 
J 


near Dublin, = — 


William Gamble, Eſq; and Others, |  Refpondeny, 


19th February, 1776. 


UEEN ELIZABETH, by letters patent under the 
Great Seal of Ire/and, dated the 3d of March, in the za 
year of her reign, granted and ordained, that from thenceforth 
there ſhould be one college, the Mother of an Univerſity nex 
Dublin, for the education of youth and ſtudents in arts and 
faculties, to have perpetual duration, and that it ſhould be 
called the College of the Holy and undivided Trinity, near Dublin; 
and ordained, that it ſhould be a body politic and corporate with 
perpetual ſucceſſion, and ſhould conſiſt of a provoſt, three fel. 
lows, and three ſcholars; and having appointed the firſt provoſ., 
directed, that as often as the place of provoſt ſhould become 
vacant, it ſhould be [lawful for the ſaid fellows and their ſuc- 
ceſſors, or the greater part of them, to ele& a provoſt within 
three months; and granted, that the ſaid provoſt, fellows and 
ſcholars, ſhould be perſons capable in law of acquiring lands to 
them and their ſucceſſors, (except as therein is excepted) for the 
ſupport and maintenance of the ſaid College, and of the provoll, 
fellows and ſcholars ; and that they might have a common {cl 
for doing their buſineſs, according to the tenor and inten- 
tion of the ſaid letters patent, in ſuch manner as the provoſ, 
and the greater part of the ſenior fellows ſhould think prop. 


By an act of Parliament made in Ireland, 1oth and 11ti 
Charles I. intitled, an af for preſercation of the iuberitauct 
rights and profits of lands belonging to the church, and perjois 
eccleſiaſtical, it is enacted, ** That all feoffments, gifts, gran, 
*« leaſes, alienations, conveyances, eſtates, charges and incum, 
* brances, at any time or times from and after the iſt day > 
„ Fune then laſt paſt, made or done, committed or ſuffered by 


* any archbiſhops, biſhops, deans and chapters, archdeacon 
| | per: 
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10 prebendaries, or other dignitaries eccleſiaſtical, parſons, vi- 
« cars, maſters and governors and fellows of colleges, and maſ- 
« ters, guardians, or other governors of hoſpitals, or any of 
them, of any manors, lands, tenements or other heredita- 


« ments, being any parcel of the poſſeſſions of any ſuch arch- 


« biſhop, biſhop, dean, dean and chapter, archdeacon, pre- 
hend, dignitary, parſon, vicar, college, cathedral, collegiate 


church or hoſpital, or any ways belonging to the ſame or any 


« of them, (other than ſuch leaſes and grants as after in the ſaid 
4 act, or in any other act made or to be made in the then pre- 
« ſent Parliament, were or ſhould be expreſſed or authorized to 
be made) ſhould be utterly void and of none effect, to all in- 


« tents, conſtructions and purpoſes ; any law, cuſtom or uſage, , 


« or any other thing whatſoever to the contrary, notwithſtand- 
«ing. Provided always nevertheleſs, that it ſhould and might 
« be lawful, to and for all and every the ſaid archbiſhops, 
* biſhops, deans, deans and chapters, archdeacons, prebenda- 
« ries, and other the ſaid dignitaries eccleſiaſtical, and likewiſe 
to and for the ſaid maſters and governors, and fellows of col- 
* leges and hoſpitals, by their writings, indented under their 
 reſpeQtive ſeals of office, (a counterpart whereof ſhould be en- 
* tered into the reſpective regiſter books of the ſaid archbiſhops, 
* biſhops, deans and chapters, and of the ſaid colleges and hoſ- 
* pitals, for the benefit of ſucceſſion). from time to time to de- 
* miſe any of the lands, or other the hereditaments belonging 
to their reſpective churches, colleges - and hoſpitals, (their 
* dwelling houſes and demeſne lands only excepted) unto any 
* perſon or perſons, for and during the term of 21 years from 
the time of making thereof, whereof, or for any part whereof, 
there ſhould be no other leaſe or eſtate then in being, which 
* ſhould not expire or be ended and determined within the ſpace 
"of one year then next coming; upon which leaſe and leaſes 
* ſhould be reſerved, . and continued due and payable unto the 
* ſaid leſſors, and their ſucceſſors, during the faid term of 21 
"years, ſo much yearly rent or profit, or more, at the peril 
of the leſſees who ſhould take the ſame, as the moiety of the 
true value of the ſaid lands or other hereditaments (communi- 
' bus annis) at, or immediately before the time of making ſuch 
| leaſe, ſhould amount unto, as the ſame ſhould or might 
Uereafter appear, either upon a legal trial between the ſuc- 
ceſſor or ſucceſſors of ſuch leſſors, if they ſhould queſtion the 


« {zme, 
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—— fame, and the ſaid leflees, or their affignees, by verdict ot 
twelve indifferent perſons at the comtmon law, or otherwiſe by 
te the certificate of four or more honeſt, equal, and indifferent 
* perſons, authorized by commiſſion under the Great Seal of 
* Treland; to enquire and find the ſame, and the aid certificate 
* approved of by the Lord Deputy, and Privy Council of that 
„kingdom for the time being; which verdi& or certificate, ſo 
*« reſpectively made or given, ſhould be peremptory to both 
« parties, and their reſpective ſucceſſors and aflignees during 
e the ſaid term: In which leaſes or any of them, ſhould be 
* contained no power, liberty or privilege for ſuch leſſees ot 
* their aſſignees, to commit waſte, or to be diſpuniſhable cf 
« waſte.” 


By an act of Parliament made in Ireland, in the 11th year of 
King George II. intitled, an a# to repeal part of the abovemen- 
tioned act, and for other purpoſes; reciting ſuch part of the 
ſaid act as is above ſet forth, and further reciting, that the 
iſſuing of ſuch commiſſion, and ſuch certificate thereon, might 
be inconvenient; it was therefore enated, ** That ſo much 
„ of the ſaid act as related to the faid commiſſion under the 
Great Seal of Ireland, and any ſuch certificate thereupon, 
* ſhould-be repealed, and ſhould from thenceforth be declared 
* null and void to all intents and purpoſes whatfocyer.,” 


King Charles IT. by letters patent under the Great Seal df 
Ireland, dated the 27th of May, in the 21ſt year of his reigh, 
granted ſeveral lands in the counties of Meath and Galway, (tht 
object of the preſent appeal) to the then provoſt Dr. Thomas Sell, 
and his ſucceſſors for ever, provoſts of the ſaid college, paying the 
ſeveral rents thetein mentioned. 


On the 28th of October 1758, Dr. Andrews, was by letter 
patent, appointed provoſt of the college during his life ; and be- 
ing ſeiſed of the ſaid lands in fee, in right of his college, by 
two ſeveral indentures dated reſpectively, the 6th of Auguſt 171 

ſealed with the ſeal of his office, he demifed the lands in the 
counties of Meath and Galway, in truſt for himſelf, to the Ir 
ſpondent William Gamble for 21 years; reſerving out of de 
lands in the county of Meath, the yearly rent of 2 10l. and ot“ 


the lands in the county of Galway, an annual rent > m 
| pays 


2 
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payable reſpeQively to him and his ſucceſſors, provoſts of the 


college. 


On the 12th of June 1774, Dr. Andrews died, having made 
his will; whereby, after deviſing his real eſtate to truſtees, in 
truſt to raiſe 3000/7. to be paid to the provoſt, fellows and ſcho- 
lars of Trinity college, and to be by them applied in erecting 
and furniſhing an obſervatory for aſtronomical obſervations ; and 
alſo the yearly ſum of 250 J. for ever, as a ſalary for a profeſſor 
of aſtronomy ; he deviſed his leaſehold intereſts in the counties 
of Galway and Meath, to his mother Elizabeth Tomkins, to re- 
ceive the iſſues and profits during her life, paying 104. yearly to 
the infirmary of Galway, and 10/7. to the infirmary of Meath . 
and whoever ſhould come into poſſeſſion of either of the ſaid 
leaſehold intereſts, by virtue of his will, ſhould pay annually 1o/. 
to ſuch infirmary; and after the death of his mother, he deviſ- 
ed his leaſehold intereſt in Galway to the reſpondent Robert Cam- 
lle, ſubject to an annuity of 100 J. to the reſpondent William 
Gamble and Margaret his wife, and the ſurvivor, and ſubje& to 
col. a year to the reſpondent Sarah Norman ; and after the de- 
ceaſe of the ſaid William and Margaret, the leaſehold intereſt in 
the county of Meath, to George Gamble, ſubject to a farther an- 
nuity of 50 1. to the ſaid Sarah Norman; but declared, that when 
the ſaid George Gamble ſhould came into poſſeſſion of the leaſe- 
hold intereſt in Meath; the annuity of 100 /. ſhould determine ; 
and appointed his mother and the reſpondent William Gamble 
executors: He alſo bequeathed to the provoſt of Trinity college, 
and his ſucceſſors, the buſts, luſtres, and other furniture in the 
great room, and the four book caſes, and buſts in the library, 


upon confidence that they ſhould attend the poſſeſſion of the 
faid room. 


: In Michaelmas Term 1774, the appellant filed his original bill 
in the Court of Chancery in Ireland, which was aftewards amend- 
ed, againſt the reſpondents, praying, that the leaſes made by 
Dr, Andrews, the late provoſt, to the reſpondent William Gam- 
ble, might be ſet aſide, or declared a truſt for the appellant, as pro- 


lupport ; and that the ſaid leaſes might be brought into Court; 
and that the appellant might have an account, from' the death 
of Dr. Andreas, of the rents reſerved under the leaſes made by the 

Vol. VII. 5 D reſpondent 


voſt of 7. rinity College, Dublin, for his and their maintenance and 


378 


——— reſpondent William Gamble, or Eyre French, or any other truſſee 


1776. 
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of Dr. Andrews, and for a receiver. And for that purpoſe, the ap- 
pellant, after ſtating the letters patent of Queen Elizabeth before. 
mentioned, by his bill alledged, that King Charles I. by letters 
patent dated the 5th of May, in the 13th year of his reign, con- 
firmed the ſaid letters patent of Queen El/;zabeth, with the con- 
ſent of the fellows and ſcholars, with ſeveral- alterations and 
additions, reſerving to him and his ſucceſſors, the power of ap- 
pointing a provoſt; and confirmed an augmentation made by the 
provoſt and fellows, by virtue of a power veſted in them by the 
charter of Queen Elizabeth, to the number of 16 fellows, and 70 
ſcholars, and likewiſe ordained certain ſtatutes for the better 
government of the ſaid college, in the preamble of which it is 
mentioned, that his Majeſty took upon himſelf the patronage of 
the ſaid college, and reſerved the power of adding to, changing, 
or diſpenſing with any of the ſaid ſtatutes. That in the ſecond 
chapter of the ſaid ſtatutes, intitled Of the quality and duty if 
the provaſt, it is directed, that the provoſt ſhould ſo adminiſter 
the affairs of the college, that he 1 may appear not to ſeek his own, 
but the intereſt of the college. That by the oath preſcribed by 
the ſtatutes, the provoſt ſwears to preſerve and adminiſter all the 
benefices, farms, lands, and goods of the college, without waſte, 
as far as he ſhall be able, and obſerve to the utmoſt of his power, 
the ſtatutes of the college. That by the fourth chapter of the 
ſtatutes, the provoſt is conſtituted the head of the ſociety, and 
the ſtatutes direct, that the ſzven ſenior fellows ſhould be as al. 
ſeſſors to him; and that by their counſel and aſſiſtance, he 
ſhould manage all the greater affairs of the college; and that in 
the ſetting of lands, and all other inſtruments which ought to 
be authenticated under the college ſal, nothing ſhould ever be 
done, unleſs with-the conſent and ſuffrage of the provoſt, That 
by the 21ſt chapter of the ſtatutes, it is ordained, that if the 
rents of the college ſhould increaſe, the ſalary of the provolh, 
fellows and ſcholars, may be increaſed in manner therein men- 
tioned, And, that ſuch intention of increaſing ſalaries ma 
be more effectual, it is ordered, that in ſetting to farm lands and 
houſes, the ſtatutes made in Tre/and ſhould be ſtrictly obſerved; 
namely, that the moiety of the juſt annual value ſhould be re- 
ſerved to the college, i in the name of rent. That the falary of the 
provoſt had been conſiderably increaſed from time to time, &. 


cording to the increaſed value of the lands and other funds x 
4 the 
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the college. The bill then ſtated the act of 1oth and 11th 
Charles I. and the act of ſettlement made in Jreland, 14th and 15th 
Charles IT. by which it is enacted, that out of the lands and he- 
reditaments belonging to any archbiſhop, biſhop, dean, dean and 
chapter, or any other eccleſiaſtical perſon or perſons, which had 
been granted by them in fee farm, under the reſervation of any 
chief rent or other duty, and by the ſaid act were forfeited and 
veſted in his Majeſty, his heirs and ſucceſſors, ſuch a proportion 
of them ſhould be allotted and ſet out for the better ſupport of 
the ſaid archbiſhops, and biſhops, and their ſucceſſors, as 
therein after particularly named, which ſhould be given to 
them and their ſucceſſors for ever: And the ſaid ſtatute gave to 
the provoſt of Trinity college near Dublin, out of the forfeited 
lands in the archbiſhopric of Dublin, and to his ſucceflors for 
ever, 3004. per annum; and directed, that for the ſetting out of 
the ſaid lands, and the valuation of them, with more conveniency, 
the ſame ſhould be done in ſuch manner as the Lord Lieutenant, 
or other chief governor of Ireland ſhould direct. That by the act 
of Parliament, made in the 17th and 18th Charles II. for ex- 
plaining the laſt mentioned act, it is enacted, that the commiſ- 
ſoners for the execution of the ſaid acts, ſhould ſet out ſo many 
«res of profitable land, as might be of the yearly value of 300 J. 
er ſufficient to ſecure an annual rent charge of 300 J. to be iſſuing 
out of the ſame; to the intent, that the ſame might be a perpe- 
tual revenue for the ſupport and maintenance of, and be ſettled 
upon the provoſt and his ſucceſſors, in ſuch manner as the Lord 
Lieutenant, or chief governor for the time being ſhould direct. That 
the commiſſioners, by an inſtrument under their hands and ſeals, 
ated the 2d of January 1668, reciting the clauſe in the laſt act, 
ad that the lands therein mentioned had been ſeized on account 
f the late rebellion in 1re/and, and forfeited and veſted in his Ma- 


een brought into the common ſtock (as lands concealed from his 


lat the lands appeared, by the valuation of the Lord-Lieutenant 
Ind Council, to be of the clear yearly value of 300 J. and no 
more; it was therefore adjudged and decreed by the com- 
ſſioners, that Dr. Sei and his ſucceſſors, provoſts of the col- 
de, were by the ſaid acts lawfully entitled to the lands therein 


might 


jep, to the uſes in the ſaid act mentioned; and that the ſame had 


Majeſty) by Dr. Thomas Seil, then provoſt of the college; and 


pentioned, vi. the lands in Meath and Galway, which they N 
led to the Lord Lieutenant, to the end that letters patent 


might be granted thereof to Dr. Seil and his ſucceſſors, according 
to the intent of the ſaid acts. The bill then ſtated the grant of 


That Dr. Baldwin, the former provoſt having died, Dr. Francis 


* conſulted on both ſides, that the leaſes are void.“ Which 
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theſe lands from King Charles IT. to Dr. Seil and his ſucceſſot 


Andrews was, on the 28th of Odober 1758, appointed provoſt gf 
the ſaid college, as above ſtated. That Dr. Baldwin having made 
a leaſe of the lands in Meath for 21 years, and another leaſe af 
the lands in Galway, to Merick Shaw, ſince deceaſed, for the like 
term; Dr. Andrews, as provoſt, diſputed the validity of the 
leaſes, and brought ejectments on the title for the recovery of 
the poſſeſſion : And that, pending the ejectments, a reſolution 
was entered in the regiſter book of the college, in the words fol. 
lowing ; viz. On the 6th of May 1760, reſolved by the board, 
that if the tenants of the provoſt's eſtate, as provoſt, do, with. 
cout a ſuit, give up the leaſes made by Dr. Baldwin, and ſhould 
* hereafter bring actions for damages againſt the late provoft' 
e repreſentatives, the college will not take advantage of their 
not ſtanding a ſuit to eviction, it being the opinion of lawyer 


entry, the appellant charged, was made at the requeſt of Dr. Ai. 
drews, but that Dr. Villiam Clement, the acting executor of D. 
Baldwin, by an entry in the ſame book, in his own hand writing, 
immediately following, reſerved to himſelf, as one of the execy- 
tors, the right of proceeding as be ſhould be adviſed. That by 
the firſt entry it appeared, that Dr. Andrews had repreſented to 
the board of ſenior fellows, that the college was intereſted in the 
event of the ſuit, which the appellant charged would not har 
been the caſe, if Dr. Andrews had inſtituted the fame for bi 
own benefit only, and not for the benefit of his ſucceſſors ; and 
in manifeſtation that the ſenior fellows were perſuaded, thi 
ſuch ſuit was for the benefit of Dr. Andrews, as provoſt, and i 
ſucceſſors, the appellant charged, that Dr. Andrews having eric. 
ed the leaſe made by Dr. Baldwin to Merick Shaw, Cathe me 
Shaw, his executrix, brought her action in the King's Bench i 
Treland againſt Dr. Clement, and James Agar, Eſq; as executor 
of Dr. Baldwin, to recover damages for ſuch eviction, and 0) 
tained judgment againſt them; and a writ of enquiry of dam 
having been executed, Dr. Leland, then burſer of the college 
on the 13th of June 1765, paid to her, out of the revenues of 
college, 4572 J. 15 5. 3 d. for the damages found on the ingui 
tion, and for her coſts, And the bill charged, that the cor 
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om Dr. Baldwin, for making good the ſaid leaſe, was for him 
and his ſucceſſors only, and neither did nor could bind the col- 
lege, nor extend to the repreſentatives of Dr. Baldwin; which 
Dr. Andrews, who had been for many years a practiſing barriſter, 
well knew, and yet, as provoſt, directed Mr. Leland, as burſar, 
to pay the money out of the college funds to Mrs. Shaw, That 
Waller, having made defence to the ejectments brought by Dr. 
Andrews for recovery of the lands in Meath, but having af- 
terwards relinquiſhed his defence, and given up the poſſeſſion to 
Dr. Andrews, brought his action, in Eaſter Term 1760, againſt the 
executors of Dr. Baldwin, upon a like covenant contained in his 
leaſe, to make the ſame good; but the executors having pleaded, 
that there was no eviction, he withdrew his defence, and judgment 
was had by covin.: And on the 18th of January 1763, Waller filed 
his bill in the Chancery of Ireland againſt the executors, and 
againſt the provoſt, fellows and ſcholars; and on the 6th of 
Fuly 1769, obtained a decree, that he ſhould be at liberty to 
bring his action for damages; and that the executors of Dr. Bala- 
win ſhould, in their plea, admit that Waller had been duly 
evicted in the ſaid action of ejectment. That Waller brought 
ſuch action, and obtained judgment in the King's Bench in Te- 
lard againſt the executors for 3500/. but ſuch judgment having 
been reverſed by the King's Bench in England, Waller brought 
a bill in the Exchequer againft the.executors, and againſt the 
college ; thereby charging, that he was induced to ſurrender his 
leaſe and give up the poſſeſſion, Dr. Andrews having ſhewn him 
the opinion of counſel, that Dr. Balduin had no power to make 
any leaſe as provoſt, ſave only for his own life; and that Dr. 


vhich ſuit was ſtill depending: And that in ſuch ſeveral ſuits, 
the college was put to great expences by the conduct of Dr. An- 
dreus; and the bill charged, that Waller had not the leaſt en- 
couragement from the executors of Baldwin to ſurrender his 
aſe: And in manifeſtation that the ejectments brought by Dr. 
Andrews were repreſented by him, and underſtood by the col- 
lege, to be for the benefit of the ſucceeding provoſts as well as 
lor himſelf, and not for the benefit of his repreſentatives, the 
ppcllant charged, that the ſaid ſuits were ſupported at the ſole 
<Xpence of the college, and that a ſurvey had been taken by 
the direction of Dr. Andrews, of the Galway eſtate, but the ex- 
hence thereof was, at his inſtance, charged to and paid by the 
Vol. VII. 5 E college. 


Andrews promiſed he ſhould be paid his damages by the college, 
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college. That Dr. Andrews having, at great expence and 1; 
to the college, broke the leaſes made by his predeceſſor, under 
whoſe will the college had obtained a real and perſonal eſtate of 
do, ooo. of which Dr. Andrews availed himſelf by obtaining, 
on account of that acceſſion to the college, an annual increaſe 
of ſalary of 236 J. to himſelf, as provoſt ; made ſeveral leaſe; 
from time to time of the eſtates of Meath and Galway, fo 
21 years, in truſt for himſelf ; reſerving out of the Galway 
eſtate 195 J. yearly, and out of the Meath eſtate 210 J. yearly, 
but ſubject to the quit rent of 34 J. os. 10: d. out of the Ga. 
way, and 147. 129. 5 * d. out of the Meath eſtate; that Di. 
Andrews's leſſees, in truſt for him, and by his direction, made 
leaſes of the aid lands for his own benefit, reſerving upward 
of 1200 J. yearly, by which he reſerved to his ſucceſſors, a 
profit rent of 355 J. 6.5. 8:d; and to his repreſentatives, a cle 
yearly profit of above 800 J. and thereby endeavoured to deprive 
the office of provoſt, of an annual ſum, nearly equal to one half of 
the total remaining annual income of the office; though by his ap- 
plication for an increaſe of ſalary, it appeared, that he thought the 
total income ariſing from the office, not ſufficient for the ſupport 
of the provolt, without ſuch increaſe. That Dr. Andrews fre- 
quently declared, that he had 802.. clear yearly profit by the faid 
leaſes; and in order that it ſhould appear upon the face of them, 
that the body at large had conſented to the ſame, he recited 
therein, that the fellows and ſcholars had aſſented thereto ; and he 
affixed the college ſeal to each of ſuch leaſes, in teftimony, as 1s 
therein mentioned, of ſuch conſent, though the ſame was never 
given ; and he alſo cauſed an entry to be made in the regiſters 
book, importing, that the college ſeal was affixed to ſuch leales, 
though ſeveral of the ſenior fellows repeatedly told him, they did 
not .conſent to the making them, and that the college ſeal ought 
not to be affixed to the ſame. That the firſt entry was made on 
the 11th of June 1770, mentioning, that on that day the colleg® 
ſeal was affixed to a leaſe made by the provoſt, to Eyre Frencl, 
Eſq; of the provoſt's eſtate in Galway, for 21 years, from the 
29th of April then laſt, at the yearly rent of 195/. And on the 
ſame day, a further entry was made, that the college ſeal was 
affixed to a leaſe made by the provoſt, to William Gamble, Eid; 
of lands belonging to the provoſt, in the county of Meath, for 2! 
years, from the iſt of May then laſt, at the yearly rent of 2100 and 


that the like entries were made on the 21ſt of March 1772. 2 
| | that 
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it ſuch entries were made, without the approbation or conſent 
of the ſenior fellows, or the majority of them. That on the 6th 
of Auguſt 1773, on which day no board was held, Dr. Andrews 
had two leaſes prepared, one of them mentioned to have been made 
by Francis Andrews, provoſt, on behalf of himſelf and ſucceſ- 
ſars, with the aſſent and conſent (though contrary to truth) of 
the fellows, teſtified, as therein alledged, by the common ſeal of 
the college being affixed thereto, by which Dr. Andrews took 
zzon him to demiſe, for him and his ſucceſſors, provoſts of the 
college, to the reſpondent William Gamble, the ſeveral lands and 
premiles granted by the letters patent to Dr. Seil, ſituate in the 
county of Meath, for 21 years from the 1ſt of June then laſt, at 
2401. a year above all taxes (quit, crown, compoſition, patent, 
and king's rents excepted) with a covenant from him, for him- 
If and his ſucceſſors, for quiet enjoyment ; and at the conclu- 
hon of the leaſe were the following words, “ In witneſs where- 
of, the ſaid Francis Andrews hath hereunto ſet his hand and 
© ſeal, and the ſaid provoſt, fellows, and ſcholars of the ſaid col- 
„lege, have hereunto affixed the common ſeal of the ſaid col- 
lege.“ One part of which indenture, ſent to the appellant by the 
reſpondent William Gamble, one of the executors of Dr. Andrews, 
5 a counterpart, appeared to have been executed by the ſaid 
Francis Andrews, under his hand and ſeal, and by the reſpondent 


Villiam Gamble, and no college ſeal affixed to the ſame : But that 


the reſpondent alleged, that the college ſeal was affixed to the part 
which remained in his hands. That Dr. Andrews, by an inden- 
ture of leaſe of the ſame date, and with the ſame clauſes as to the 
alent and conſent of the ſcholars and fellows, and, as to the col- 
ege ſeal, demiſed all the lands and hereditaments in the county 
it Galway, which had been gtanted as aforeſaid to Dr. Seil, and 


merein particularly mentioned, containing in the whole, upwards 


ol 3500 acres, for the like term, at the rent of 195 J. yearly, to 


the faid William Gamble (Eyre French having, as alledged, previ- 
ully ſurrendered the leaſe made to him) one part of which leaſe 
lent by the reſpondent William Gamble, as a counterpart, was not 


ned or ſealed by the late provoſt, nor the college ſeal affixed | 


icreto, but was executed by the reſpondent William Gamble; 
ho alledged, that the part in his hands was executed by the 
"ovolt under his own and the college ſeals, by which means the 
Ppellant had not true counterparts. That neither of the leaſes 
is regiſtered, as required by the ſtatute 10th and 11th Charles I. 


nor 
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nor was any counterpart of either filed in the college regiſtry, ng 
any fee paid to the regiſter, purſuant to the act of 12th George Il. 
That the execution of the two laſt leaſes was witneſſed by D. 
Stokes, one of the ſenior fellows, and at that time the ſenio 
regiſter of the college, who as ſuch had in his hands the te. 
giltry book, in which he entered the tranſactions of the college 
That at the time of the execution of thoſe leaſes, Dr, 4. 
drews delivered to Dr. Stokes a paper, all in his own hang 
writing, in the following words, viz. © This day the college 
„ ſeal was affixed to a leaſe made by the provoſt, to Millan 
«© Gamble, Eſq; of the provoſt's eſtate, in the county of Galuq; 
for 21 years from the iſt June, at the yearly rent of 195/, The 
«© ſame day the college ſeal was affixed to a leaſe made by the 
e provoſt to William Gamble, Eſq; of lands belonging to the 
«© provolt in the county of Meath, for the like term of 21 year, 
from 1ſt June 1773, at the yearly rent of 2104.“ That Dr, 
Stokes having been called upon by Dr. Andrews to witneſs thele 
leaſes, objected, that the fellows and ſcholars had not conſented; 
that they had not been informed of the tranſaction; and that 
therefore the leaſes ſhould be under the ſeal of Dr. Andreu 
and not under the college ſeal : But Dr. Andrews replied, tht 
he was adviſed by his counſel, that the leaſes ſhould be draw 
and executed in that manner, and as provoſt, directed Dr. Stoke, 
as regiſter, to make the entry in the Regiſter's book, which he 
accordingly did; though no entry ought to have been mad: 
therein, except at a board, and no board was held on that Cay, 
That before the provoſtſhip of Dr. Andrews, no leaſe had ever 
been made by any preceding provoſt, of any part of the provolts 
eſtate, in truſt for himſelf, or for the purpoſe of giving his r- 
preſentatives a benefit, to the prejudice of his ſucceſſors; and 
that the ſaid contrivances were made uſe of by Dr. Andreu, 
to give theſe leaſes the ſanction of having the conſent of the 
body at large, though contrary to the truth. That Dr. A. 
drews died on the 12th of June 1774, having by his wil 
without date, made ſuch diſpoſition of his leaſehold intereſts 
in the counties of Galway and Meath, and ſuch bequelt b 
the provoſt of Trinity college, as are before mentioned. Tix 
the appellant before he entered into poſſeſſion of the proof 
houſe, gave notice in writing, to the repreſentatives of Dr. Ar 
drews, that he would not ſubmit to the will, ſo far as it teln 
ed to the diſpoſition of the leaſes; and that it was his intent 
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to controvert the ſame, and that he was ready to relinquiſh all 
benefit under the will, in caſe it was neceſſary to carry his ſaid 
intentions into execution. And that the book caſes, buſts, luſtres, 
and furniture, were of inconſiderable value, and part of the fur- 
niture was purchaſed at the expence, and was the property of 
the college. That it was the intention of the college ſtatutes, 
that the ſalary, and other income intended for the ſupport of the 
provoſt, ſhould increaſe in proportion as the funds increaſed ; and 
therefore the ſtatutes directed, that a moiety of the annual 
value ſhould be reſerved to the college, in the name of rent, in 
all leaſes made by the body at large; that it was not the inten- 
tion of the ſaid ſtatutes, nor of the act of 1oth and 11th Charles I. 
that the provoſt ſhould make leaſes at a lower rent than the 
body at large was capable of doing; and it was the intention 
of the ſtatute 17th and 18th Charles II. that the ſucceeding pro- 
voſts ſhould from time to time receive the rents, according to 
their full value, for their maintenance. That no preceding pro- 
volt had ever reſerved leſs rent to his ſucceſſors, than he had 
received himſelf, and that it was not juſt in Dr. Andrews to 
bind his ſucceſſors, by covenants to make good the quiet en- 
joyment, under leaſes ſo injurious to them and the college. 


truſtee for the college, and as head of that body, committed a 
breach of truſt, by uſing it without the knowledge of that body, 
tor his own purpoſe, to the prejudice of his ſucceſſors; and 
that the leaſes recited an untruth, in reciting that the fellows 
and ſcholars had conſented and afſented thereto. That the col- 
lege ſeal affixed to the leaſes, being evidence at Jaw of ſuch 
allent and conſent, the appellant was under the neceſſity of re- 
lorting to a Court of Equity for relief. That Dr. Andrews, in 
ezerting the authority of provoſt, by obliging Dr. Stokes to make 
entries of the leaſes in the college regiſtry, without the know- 
ledge of the ſenior fellows, and on a day when no board was 
held, and in oppolition to Dr. Stoke's remonſtrance, acted con- 
ary to the duties of his office. And that the leaſes of the 6th 
of Auguſt 1773, the affixing the college ſeal, and the entries in 
the regiſter book, imported, contrary to truth, that the body do- 
ing all corporate acts for the college had aſſembled on that day. 
That the college having expended large ſums in the proſecution 
of the ſuits, and payment of the damages, and in the ſurvey 


beforementioned, whatever benefit aroſe from ſuits ſhould accrue 
Vor. VII. 5 F to 


That Dr. Andrews, who, as provoſt, held the college ſeal as 
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tors, a great part of the profits of the lands intended by the 
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to the head of the college for the time being, and ſhould be con. 
ſidered, after the death of Dr. Andrews, as a truſt for the ſuc. 
ceeding provoſt. That Dr. Andrews transferring to his execy. 


crown (the patron and founder of the college) for the ſupport 
of the provoſts, had injured the patronage of the royal founder, 
without the conſent of his Majeſty, and contrary to his royal 
intention, as Dr. Andrews was expreſsly appointed provoſt for 


his life only. 


To this bill, the reſpondents William Gamble and Margaret his 
wife, and Elizabeth Tomkins, put in a plea and anſwer.— And x 
to ſo much of the bill as charged, that the leſſees in truſt for Dt. 
Andrews, by his directions, made leaſes of the lands for his be. 
nefit, reſerving 1200 J. yearly and upwards ; and that by uct; 
means, Dr. Andrews reſerved to his repreſentatives a clear yearly 
profit of above 80014. and thereby endeavoured to deprive the 
office of provoit, of an annual ſum nearly equal to one half of the 
remaining annual income of the ſaid office ; or which charged, 
that Dr. Andrews declared, he had 800 J. clear yearly profit by 
the ſaid leaſes; or which required the reſpondents to fet forth 
the higheſt yearly rents payable out of the ſaid lands, under the 
ſaid leaſes made by Dr. Andrews, or by any truſtee for him, or 
by any perſon employed by, or acting under him, and when 
ſuch leaſes were reſpectively made, and by whom, when and to 
whom, and for what term, and when ſuch terms commenced, 
and if any fine or fines were paid for making ſuch leaſes, to ſet 
forth the amount thereof, and for what leaſes, and to whom and 
when paid; or which required the reſpondents to ſet forth to 
whom, and at what rents, and for what terms the lands were te- 
ſpectively ſet by Dr. Andrews, or any truſtee for him, at the time 
of perfecting the leaſes of the 6th of Auguſt 17733 and as to al 
diſcovery touching the value of the ſaid lands, and to ſo much 
of the bill, as ſought that the ſaid leaſes made by Dr. Andrews 
to the reſpondent Hilliam Gamble, on the 6th of Augaf 177þ 
might be ſet aſide or impeached : The reſpondents pleaded, the 
ſeveral acts of parliament made in Treland, 1oth and 11th Charles, 
and 11th George II. and alſo the two leaſes ; and ſaid, that at the 
time of executing thoſe leaſes, there was not*any other eſtate & 
leaſe in being of the ſaid lands; and ſaid they were adviſed, that 


whether juſt and proper rents were reſerved by the ſaid leaſes, 1 
; as 
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xx to bind Dr. Andreus's ſucceſſors, and whether the ſaid 
leaſes were otherwiſe warranted by the laws and ſtatutes of Jre- 


land, were queſtions properly and ſolely triable and determinable, 
by one or more actions at law. 


The reſpondents Robert and George Gamble, and Sarah Nor- 
nan demurred to the ſeveral matters to which the other reſpon- 
dents had pleaded. And for cauſe of demurrer ſhewed, iſt, That 
it appeared of the appellant's own ſhewing by his bill, that 
whether ſo much of the value of the lands as ought to have been, 
was reſerved in rents by the ſaid leaſes, was a queſtion expreſily 
directed by paſitive law, to be tried by the proper action at law. 
2dly, That it appeared of the appellant's own ſhewing, that 
whether the leaſes which he ſought to ſet aſide, were warranted 
by, or agreeable in other reſpects to the laws and ſtatutes of 
Ireland, were merely legal queſtions, and ought as ſuch to be tried 
and determined, by one or more proper actions at law. And laſtly, 
that it appeared of the appellant's own ſhewing, that no obſta- 
cle or impediment ſtood in his way, or prevented the trying, 
if he ſhould think fit, his pretended right of avoiding the leaſes 


at law. 


This plea and demurrer came on to be argued before the Lord 
Chancellor of Ireland, on the 27th of Fuly 1775, when his 
Lordſhip ordered and adjudged, that the ſaid plea and demurrer 
ſhould be allowed with coſts. 


From this order, the provoſt thought proper to appeal ; and 
on his behalf it was faid, that the plea and demurrer, and his 
Lordſhip's order, were founded upon the Iriſb act of the roth 
and 11th CHarles I. but this caſe did not fall within that act; 
becauſe none are thereby enabled to make leaſes for 21 years, 
Who are not diſabled from leaſing otherwiſe. But the provoſt 
could nct be diſabled, becauſe he had then no ſeparate eſtate, 
the lands in queſtion not having been granted to him for many 
Jears afterwards ; nor had he, at any time, any power of acting 
eparately, as to the college eſtate. The act mentions the maſ- 
ter, governors and fellows of colleges, and their poſſeſſions, and 
"ables them to make leaſes, by writings under their reſpective 
leals of office, of any lands belonging to their reſpective col- 
leges ; 


J. Skynner. 
J. Dunning. 
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leges; which extends to the poſſeſſions of Trinity College, who 


then had lands and a common ſeal; but not to the provoſt, wh, 
then had no lands, nor to the lands ſince granted to him, be. 


cauſe they do not fall within the deſcription of lands belonging 
to a college. If the lands in queſtion were within this aq, they 


muſt be confidered as part of the eſtate of or belonging to th, 


college; the plea and demurrer were allowed on that Principle, 
and the plea itſelf ſtated, that the late provoſt was ſeiſed in ſce 
of thoſe lands in right of his college, If thoſe lands were pat 
of the eſtate of the college, though ſect apart for the ſupport of 
the provoſt for the time being, they would fall under the direc. 
tion of the college ſtatutes ; which were admitted by the anſye, 


to be as ſtated in the bill. Theſe ſtatutes required, that in ſet. 


ting lands to farm, the ſtatutes made in Ireland ſhould be ſtricth 
obſerved; namely, that a moiety of the juſt annual value ſhould 
be reſerved: And in the chapter intitled, concerning the quality 
and duty of the provoſt, it is directed, That he ſhould ſo ad. 
* miniſter the affairs and buſineſs of the college, that he my 
e appear to ſeek not his own, but the advantage of the college; 
the ſeven ſenior fellows are made his aſſeſſors, and by their 
council he is to manage all the greater affairs relative to cco- 
nomy, and the ſetting of lands is to be authenticated under the 
college ſeal. The provoſt is bound by his oath, to obſerve to 
the utmoſt of his power, the ſtatutes of the college, and to pre- 


ſerve and adminiſter all. the lands, poſſeſſions, and revenues of 


the ſame, without diminution or waſte ; he is therefore a trulice 
for his ſucceſſors, under the direction of theſe ſtatutes ; and if 
he has diminiſhed any part of the eſtate to his own advantage, 
and to the prejudice of his ſucceſſors, and of the college, be 
has committed a breach of truſt; and this breach of truſt is not 
covered, becauſe an act of Parliament has laid down the fame 
rule; but, on the contrary, the act of Parliament gives addi- 
tional ſtrength to the college ſtatute; which lays the proyolt 


under an official obligation, to conform his conduct to the act 


parliament. Now, though it ſhould be admitted, that a biſhop, 0 
any other perſon bound by the ſtatute of 1oth and 11th Charlel. 
might make leaſes in truſt for themſelves, at leſs rents than that 
ſtatute requires, without any offence againſt conſcience, ſurelh 
no ſuch privilege could be contended for in the caſe of the p 
volt of the college of Dublin; but every ſuch leaſe made by him 


contrary to this ſtatute, muſt be conſidered as made in * 
4 | 1 
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bis duty; and though a ſtranger, taking ſuch leaſe from the 
provoſt, might be entitled to ſhelter himſelf under this ſtatute 
zgainſt the hands of a court of Equity, yet the provoſt himſelf, 
having committed a breach of his truſt, or his repreſentative or 
truſtee ſtanding in his place, could have no ſuch right; and the 
appellant relied upon the obligation on the provoſt by his oath, 
to obſerve the college ſtatutes, as diſtinguiſhing this caſe, if it 
was a caſe within the ſtatute of Charles, and conſequently within 
the college ſtatutes, (in which light the late provoſt himſelf did 
not conſider it) from caſes of leaſes made in truſt for biſhops, 
or other eccleftaſtica] bodies. And if no equitable circumſtances 
were to induce a Court of Equity to interfere, where a provoſt 
bas made a leaſe in truſt for himſelf, contrary to his official duty, 
and to the poſitive injunctions of the college ſtatutes ; the pro- 
volts and ſenior fellows might in future times follow his example, 
and would be equally entitled to make leaſes of the great college 
eſtates, in truſt for themſelves, at any under value they ſhould 
think proper; which would be ruinous to that great ſeminary of 
learning. | 


Dr. Andrews, when made provoſt, found his college in poſ- 
{fon of about 80,000 J. left them by their late provoſt Dr. 
Baldwin ; which fund, by the ſtatutes of the college, it was 
his duty carefully to preſerve, and it could not be diminiſhed 
without his concurrence ; the provoſt having, by the expreſs 
words of the ſtatutes, a negative in all propoſitions made at the 
board. On the 6th of May 1760, a reſolution was entered into 
ita board of the provoſt and ſenior fellows, and which could 
not have paſſed without the aſſent of Dr. Andrews, by which 
the leſſees of the provoſt's i eſtate were in effect invited to give 
up their leaſes, upon an engagement by the college, as reſiduary 
legatees of Dr. Baldwin, that no advantage ſhould be taken by 
their not ſtanding out to an eviction. Dr. Clement ſaw the ten - 
dency of this reſolution, and in fact entered a proteſt againſt it. 
lt is admitted, that ſome part of the college revenues was, pre- 
nous to the reſolution, applied in proceedings to defeat thoſe 
leaſes, and that Dr. Andrews concurred in the order to the bur- 
ar to make ſuch payment; but the conſequence of the reſolu- 
wn was, that one of the tenants ſurrendered his leaſe, in ex- 
{Cation of being recompenſed by the college out of the aſſets 
d Dr. Baldwin ; and the bill charged, and the defendants did 
Vor. VII. 5 G not 
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not deny, that a ſum of 4572 J. was paid by the college, 38 di. 
mages to another of the tenants, But it was apprehended, thy 
if the office of provoſt was not to receiye in ſucceſſion the ad. 
vantage ariſing from the buying in of thoſe leaſes out of its re. 
venues, the reyenues of the college were in this inſtance groſsly 
waſted, contrary to the duty of the provoſt, and in effect trans. 
ferred to his repreſentatives. And though it might be objeqeq, 
that Dr. Andrews had a right to break thoſe leaſes, and that the 
aſſets of Dr. Baldwin were liable to make compenſation ; yet how 
far the leaſes thus ſurrendered were really impeachable, or how 
far Dr. Baldwin's aflets were liable to make compenſation, were 
matters proper to be examined into at the hearing of this cauſe; 
and the rather, as the final determination in the caſe of Mall, 
ſhewed that thoſe aſſets were not liable, But at all events, the 
appellant conceived, that by this application of the aſſets, which 
were then part of the funds of the college, to the payment of 
the coſts of the ejectments, and the expence of the ſurveys, 
to which the aſſets were certainly not liable, an Equity aroſe, 
to have the lands recovered in thoſe ejectments go equally and 
fairly for the benefit of the provoſts in ſucceſſion. It muſt be 
preſumed, that ſuch was the intention of the college; but that 
intention had been defeated, by the leaſes made by Dr. Andrew; 
for his own benefit, at little more than one fourth of the juſt 
value ; and it could not be conceived, that the college intended 
to defray all the coſts and expences of ſa many ſuits, both in 
law and equity, and to haye paid ſuch large ſums of money in 
thoſe ſuits, and in having ſurveys made of thoſe eſtates, for the 
benefit of the executors of the late provoſt. 


It was objected, that the act of Parliament of Charles I. te- 
quires, that the value ſhould appear upon a legal trial, by the vet 
dict of twelve indifferent perſons, at the common law; that 
theſe words excluded an iſſue directed by a Court of Equity; 
that iſſues were to inform the conſcience of the Court, and that 
if the reſpondents confeſſed, that the lands were ſet to them # 
leſs than a moiety of the true value, the Chancellor could 80 
ſend it to law, and yet could not found a decree upon it. 


But to this it was anſwered, that the act did not confine tit 
trial to twelve men at common law; it expreſsly gives 7 
ther method, by the certificate of fqur perſons, authorized 
| | 8 commifion 
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commiſſion under the great ſeal; which certificate, approved 
of by the Lord deputy and privy council of the kingdom, ſhould 
he peremptory. And though this was repealed by an act of Par- 
lament long ſubſequent, yet this laſt act was made only to pre- 
vent an unuſual and unconſtitutional mode of trial, and not 
to prevent the interpoſition of a Court of Equity, in caſes pro- 
per for ſuch interpoſition, and where a Court of Equity can give 
more relief than is to be had at law, This relief might be 
given in the preſent caſe, where an account of the rents pay- 
able by the real tenants, might be directed, and the leaſes to 
William Gamble might be ſet aſide, or declared a truſt for the 
ppellant and his ſucceſſors, without prejudice to the real leſſees. 
The act does not ſay, there ſhall be no diſcovery; it ſays, the 
trial ſhall be by a jury, but does not preclude either party from 
coming at evidence as in other caſes, and obliging his adverſary 
to diſcover that evidence by his anſwer ; and it was only con- 
tended, that ſuch diſcovery was proper to be had in caſes pro- 
per for the interpoſition of a Court of Equity. The act relates 
cxpreſsly to a trial between the ſucceſſor of the leflor, and the 
leſſees and their aſſignees, and not to a trial between the ſuc- 
ceſſor, and the repreſentatives of the leſſor, or to mere truſ- 
tees for the leſſor; and therefore did not extend to the reſpon- 
tents Gamble and Tomkins, who ſtood in the place of a predeceſ- 
for who had been guilty of a breach of truſt. If the reſpon- 
dents confeſſed the charge in the bill, as to the under value, 
it would have been a breach of truſt in the late provoſt, and a 
Court of Equity ought either to decree without any trial, (be- 
cuſe in that caſe, by the admiſſion of the party there could not 
remain any fact to be tried) or to retain the bill, with liberty 
bo bring an ejectment. | 


But ſuppoſing the provoſt's eſtate to be within this ſtatute, 
nd that the late provoſt had as good a right, obſerving all re- 
Quiites, to demiſe theſe lands in truſt for himſelf, as to make 
ales of them to a ſtranger ; and ſuppoling, that the particular 
words of this ſtatute do in ordinary caſes exclude all equitable 
naten. as to the value of the lands; yet it was apprehend- 
d, that as every ſole corporation is a truſtee for ſucceſſion, no 
Fords of this ſtatute could or ought to prevent a Court of 
Jaty, in particular caſes of leaſes ade? in truſt for the leſſor, 
ad injurious to ſuch ſucceſſion, from ſeeing that ſuch rent as 
the 
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eee. the law requires, is reſerved upon ſuch leaſes, ſo avowedly made 
LL in truſt for the leſſor: For if all equitable juriſdiction in ſuch 
particular caſes is deſtroyed by this ſtatute, and if, as the g. 
ſpondents ſeemed by the nature of their defence to preſume, 99 
redreſs can be had from a jury, every archbiſhop, biſhop, ang 
other eccleſiaſtical dignitary, maſters and fellows of colleges, aud 
maſters or governors of hoſpitals in Ireland, might make leafs 
in truſt for themſelves at any low rent whatſoever, without any 
redreſs for the ſucceſſor, in equity or at law. And in the Dre. 
ſent caſe, as it did not appear by the plea or anſwer, that: 
moiety of the value was reſerved as rent, if the plea and demurtet 
were allowed upon a right principle, the ſame principle would 
juſtify the allowance of a plea and demurrer, in caſe the late 
provoſt had not only not reſerved a moiety of the true value, 
but reduced the rent reſerved on leaſes made by his predeceſſot 
to twenty ſhillings yearly. Let the caſe of a ſtranger taking: 
leaſe under this ſtatute be what it might, all that was contended 
for on the part of the appellant was, that where a leſſee is 
truſtee for the leſſor, who had made ſuch leaſe as aforeſaid, it is 
incumbent upon ſuch truſtee, in a Court of Equity, if he would 
repel the equitable juriſdiction which ariſes in all caſes of truſt 
to ſhew by his plea or anſwer upon oath, that his leſſor, or cefu 
que truſt, did no more than by law he might have done, if : 
ſtranger had been the leſſee, i. e. that a moiety of the true yearly 
value was reſerved; and the omiſſion of this would leave the de- 
fendant in the light of a truſtee for the leſſor, without an 
foundation for the Court to preſume, that his leſſor could lan- 
fully have made a like leaſe to a ſtranger; but on the contrary 
the ſilence of the defendant in this particular, created a ſtrong pre 
ſumption, that ſuch a leaſe could not have been lawfully mad: 
to a ſtranger. 


But it was ſaid, that if the defendants had ſworn, that a moet) 
of the true value was reſerved on theſe leaſes, it would hai 
deſtroyed their plea. 


If this objection was well founded, and a moiety of the ti 
value was not reſerved, the defendants had no ſufficient cafe! 
ſupport a plea; the general inconvenience having been alread 
mentioned which muſt follow, if a plea of this nature ul 


hold in every caſe where the true moiety of the value is not" 
2 ſerve 
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ſerved, or the ancient rent reduced. But in fact, the defendants 
could not take upon themſelves to ſwear, that a moiety of the 
true value was reſerved; for if they could, it was conceived 
that they might, by a proteſtation in their plea, upon oath, that 
the rent reſerved was not leſs than a moiety of the true value; 
and by inſiſting, as they had done, that whether it was or not, 
was only to be enquired into at law; have had the full benefit 
of their plea, if it ought to be allowed in a caſe, where a moiety 
of the true value was reſerved, To bring a caſe within the 
ſtatute of Charles, two things are required; firſt, that there 
ſhould be no other leaſe in being of the lands, or any part there- 
of, which ſhould not expire within one year; ſecondly, that 
there ſhould be referved as much yearly rents or profits, or 
more, as the moiety of the true value of the lands, at or imme- 
diately before the time of making, ſhould amount to. The de- 
fendants had averred the firſt requifite, but had omitted the ſe- 
cond. And in a caſe attended with ſuch peculiar circumſtances 
2s the preſent, the Court ſhould not have determined the queſ- 
tion as to the validity of theſe leaſes in Equity, till thoſe circum- 
ſtances were fully laid before the Court at the hearing of the cauſe; 
and at moſt, ſhould only have reſerved the benefit of the plea to 
the hearing, with liberty to * 


It was further objected, that the tenant of a provoſt, college, 
or biſhop, ſhould not be bound to diſcover ; that ſuch diſco- 
rery would ſubject him to a forfeiture; and that entertaining ſuch 
2 bill, might ſhake a conſiderable part of the property of the 
kingdom of Jre/and, in the hands of biſhops tenants. 


But it was not neceſſary on the part of the appellant to con- 
tend, that any ſuch tenant was bound to diſcover the value; he 
liſted, that the reſpondents were not to be conſidered in a Court 
of Equity as tenants; for Gamble and Tomkins were executors 
of the late provoſt, and ſtood in his place as to thoſe leaſes, and 
vere bound to anſwer; becauſe if he was living, and had ceaſed 
to be provoſt, he would be bound to anſwer. Beſides, the re- 
ſpondent Gamble was to be conſidered as a mere truſtee for the 
te provoſt, who was himſelf a truſtee, and had committed a 


tended to diſcover this breach of truſt ; and the rather, as Gamble 


ſs à party to it, by being the nominal tenant ; and that tenants 


breach of truſt, and was therefore bound to anſwer whatever ' 


394 


3 are conſidered as purchaſors for valuable conſiderations, but the 
1770. 


pleadings, from conceiving that this point could be of any pol- 


compenſation ; and where the only conſequence to the defendant 
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reſpondents were mere volunteers. If the reſpondent. Gand. 
could be conſidered as a tenant, and as ſuch could cover himſelt 
by a plea from the juriſdiction of a Court of Equity; yet in hi; 
other capacity of perſonal repreſentative of the late provoſt, he 
could not avail himſelf of ſuch a plea, but muſt anſwer in the fame 
manner as his teſtator muſt have done, if now living. Further: 
If this caſe had any reſemblance to leaſes made by biſhops, it 
could only be where leaſes are made in truſt for the biſhop, and 
the tenants of biſhops leaſes are intereſted, that all Courts ſhould 
aſſiit againſt ſuch leaſes, when made contrary to the act; and if 
ſuch leaſes are fraudulently obtained, it was apprehended a Court 
of Equity would relieve againſt ſuch frauds. But the ſtatutes of 
the college, the provoſt's official duty under thoſe ſtatutes, to con- 
form to the act of Charles I. by reſerving half the annual value 
as rent, and the provoſt's oath, made him a truſtee for his ſuc. 
ceſſors, as to the ſetting the lands for a moiety of the juſt value; 
whether the caſe was within the Iriſß act of Charles I. or not, 
and diſtinguiſhed a leaſe made by him at a very great underyalue, 
in truſt for himſelf, from ſuch a leaſe made by a biſhop. A 
to one of the principal grounds for allowing this plea, namely, 
that any anſwer from the defendants as to the value, might ex- 
poſe them to a forfeiture or penalty ; it muſt be obſerved, that 
this point was made only at the bar, and not at all hinted at in 
the pleadings; and ſo far were the counſel who prepared thoſt 


ſible uſe to the defendants, that they had not, by way of intro- 
duction to it, pleaded the diſabling part of the ſtatute of Charlesl. 
But if this point had been made by the pleadings, the obvious 
anſwer. to it was, that the whole equity of the appellant's bill 
was founded on fraud, and a breach of truſt and duty in his pre- 
deceſſor, and that the defendants in this caſe, his truſtees, were 
as much affected by this fraud as the predeceſſor himſelf could 
be, were he now living, and out of the office of provoſt; and 
no perſon, before the defendants, ever attempted to conceal 1 
fraud in a Court of Equity, under the pretext that the diſcover) 
might ſubject him to a penalty, in a caſe where the decree of tht 
Court could not poſſibly exceed the bounds of retribution and 
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would be, his not being permitted to avail himſelf of benefit 
acquired by a breach of truſt. Us 1 | | 
But 
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But it was ſaid, that the late provoſt acted under the power 
given by the act of Parliament; that a man having a power 
of leaſing, may execute ſuch power in truſt for himſelf, if ſuch 
leaſe is made purſuant to the power; that the provoſt can take 


daes; and that there is no difference between taking fines, and 
making leaſes in truſt for himſelf, = | | 


Theſe leaſes, however, were not pleaded to have been made 
purſuant to the power given by the act; but on the contrary 
the plea ſtated, that the late provoſt, being ſeiſed in his demeſne 
13 of fee of thoſe lands, made theſe leaſes. And though a man, 
with a power of leaſing, may make a leaſe in truſt for himſelf, 
it did not follow, that the provoſt having ſuch-a power, but go- 
rerned by the college ſtatutes in the exerciſe.of it, could make 
ſuch a leaſe, contrary to thoſe ſtatutes ; and in the caſe of a pri- 
vate man, it was conceived, that equity would oblige him and 
his repreſentative to diſcover whether the leaſe was fairly made, 
and agreeable to the power. And, if there was no ſubſtantial 
difference between taking fines, and making leaſes in truſt for 
himſelf, he certainly could not have taken fines for more than a 


{truſt for himſelf, more than a moiety of thoſe rents. But it 
ws charged by the bill, and not denied, that he had taken for 
limſelf nearly four times as much as he had reſerved for his ſuc- 
ceſſors. There ſeemed, however, to be a ſubſtantial difference 
between taking fines, and making leaſes in truſt for the provoſt ; 
lor in the former caſe, the predeceſſor and ſucceſſor both take 
nes, and there is no advantage to either, but from the chance 
of longer living; in the latter caſe, the predeceſſor had certain 
anual rents or profits, the ſucceſſor had uncertain fines. F ines 
ae a fair, open and uſual mode of leaſing in thoſe caſes. Leaſes 
n truſt are ſecret, unuſual, and ſuſpicious ; and the very truſt, 
in ſuch a caſe as the preſent, was ſome evidence of a fraud. 
The late provoſt held the common ſeal, as a truſtee for the pur- 
poles of the college ; he affixed it to thoſe leaſes, not for the 
Purpoſes of that body, but for his own, and to the prejudice of 


Tu of truſt was committed, to make fictitious evidence of a 
Q which was untrue; namely, the aſſent of the ſenior fellows ; 
bo, or a majority of them, with the provoſt, give at the board, 
the 


moiety of the rents; and therefore could not have taken, under 


fat body, and in ſo doing committed a breach of his truſt. This 


395 
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ceſſity of giving before a jury that evidence againſt him. The 
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the aſſent of the body at large. The entry made the ſame day 
in the Regiſter book, by the order of the late provoſt, and from 
a draft in his own handwriting, (though no ſuch entry ought to 
be made but at a board) was alſo for the purpoſe of introducing 
fictitious evidence of an untrue fact; namely, that a board v 
held on that day. This affixing of the ſeal, reciting the con- 
ſent, and ordering the entry to be made, were ſuggeſtions of 
untruths, and were to be conſidered in a Court of Equity x 
frauds, The evidence, of theſe facts was particularly ſtated by 
the bill, and to which the reſpondents only ſaid, that they were 
ſtrangers to the tranſaction; but to ſupport the plea, either x 


to the diſcovery or relief, it was apprehended, mow frauds ſhould 
have been denied. 


| Yeti it was faid, that the provoſt alone could demiſe ; and there 
fore what had been done as to the college ſeal was immaterial, 


A breach of truſt, and other frauds in — of this tranſaction 
if they did not infect the whole, muſt raiſe ſuſpicions of the 
fairneſs of it, and ſhould induce a Court of Equity to retain 
the cauſe, for the purpoſe of farther inveſtigation. But if thok 
lands were to be conſidered as part of the college eſtate, and ſub- 
ject to the ſtatutes of the college, he could not have demiſed, 
without having had the aſſent of his aſſeſſors. And though the 
provoſt could have demiſed without ſuch aſſent, yet the aſſent of 
the ſenior fellows would give weight to theſe leaſes before 1 
jury, in conſidering whether the moiety of the juſt value was fe- 
ſerved; they would appear on the trial, to have been made with 
the conſent of the whole corporation; the common ſeal of t 
corporation was evidence of ſuch conſent ; and if this evidence 
might be diſproved, yet it did not ſeem to be juſt, that the #- 
pellant ſhould be laid under that difficulty, and under the fe- 


ſeal was prima facie, though fictitious, evidence of a fact that wi 
untrue ; and it ſeemed to be juſt, that it ſhould be removed out 
of the appellant's way by a Court of Equity. But if the pi 
voſt could alone have made a leaſe to bind his ſucceſſors, withou 
the conſent of his aſſeſſors, he had not made ſuch a leaſe; he did 
not appear to have ever intended to make a leaſe by himſelf fu 
gly. If the conſent of the body at large was not neceſlary i 


make the leaſes good, under the act of Charles I. the mm 
3 uck 
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ſuch conſent, was evidence that he did not intend to make a 
leaſe under that at; and if the late provoſt did not intend to act 
under that ſtatute, it was not reaſonable, that the reſpondents, 
ſanding in his place, ſhould protect themſelves under it, on a 
ſuppoſition that the leaſes were made under the act. 


It was alſo ſaid, that the provoſt was to be conſidered as a ſole 
corporation; and had made theſe leaſes under his private ſeal, 
which was to be conſidered as his ſeal of office. 


But as the grant to the provoſt and his ſucceſſors was by act 
of parliament, it was apprehended, that the ſucceſſors might 
take, without reſorting to the conſtruction, that the provoſt was 
made by thoſe words, a ſole corporation ; the intention ſeems to 
have been, to make a proviſion for the head of an old corpora- 
tion, and not to ere a new one; and the plea ſaid, that the late 
provoſt was ſeiſed of the lands in his demeſne as of fee, in right 
of his college, which excluded the notion of a diſtinct corporation 
in him, and ſhewed that the college ſeal was meant to be relied 
upon; and though the reſpondents had pleaded the leaſes under 
his private ſeal alſo, yet they did not offer to waive the benefit 
of the college ſeal, or of the recitals of the conſent of the body 
at large. The Ir; act of the 17th and 18th Charles II. di- 
res, that the lands ſhould be ſettled on the provoſt and his 
ſucceſſors, in ſuch way and mannet ds the Lord Lieutenant and 
his counſel ſhould direct; and as the Lord Lieutenant and his 
council never exerciſed this truſt, ' it was conceived, ' that it de- 


ton in this caſe. ' And if the appellant went to trial, this objec- 
non might be made by the reſpondents againſt his legal title. 


But admitting that the plea was good in form and ſubſtance, 
yet the defendants had, by their anſwer, over- ruled it. The bill 
in this caſe had a double aſpect; it prayed, that the leaſes might 
be either ſet aſide, or decreed to be a truſt for the appellant. 
And there was no legal inconſiſtency in the alternative; for 
though the ſtatute of Charles I. declares leaſes made contrary to 
that act void, they were only in conſideration of law voidable, 
and in the power of a Court of Equity to mould in ſuoh manner, 
to anſwer the juſtice of the caſe ; which poſſibly at the hear- 
Ing N the cauſe might appear to be, to put the appellant in the 
Vo“. VII. FI place 


volved upon a Court of Equity, and raiſed. an equitable juriſdic- 
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never before practiſed; his obligation to uſe the college ſeal fot 


a loſs to that body; and the carrying on the ſuits for the evic- 
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place of the defendants, without prejudice to their undertenants; 
whom the appellant always avowed an intention to preſerve in thei, 
poſſeſſions under the preſent leaſes, which was alſo declared by 
his counſel upon the argument, and the only account prayed by 
the bill, was of the rents reſerved under their leaſes. The defeng. 
ants themſelves, by their pleadings, had admitted the poſſibility, 
that the appellant might, at the hearing, ſucceed as to that pa 
of his bill, which ſought that theſe leaſes might be decreed ; 
truſt for him; and though a diſcovery of the value of the land 
at the time of making the leaſes, muſt be acknowledged as ef. 
ſential to found that part of the relief ſought by the bill, that 
the leaſes might be decreed a truſt for the appellant, as to found 
that other part of the relief which prayed that they might be 
ſet aſide; yet it ſeemed exttaordinary, that the defendants could 
expect that a plea to this diſcovery of the value ſhould be allowed, 
while that part of the alternative as to the truſt, to which ſuch 
diſcovery was equally eſſential, remained uncovered by the plea; 
and that a plea to the diſcovery of the rents at which the lands 
were ſet by Dr. Andrews, or any truſtee for him, ſhould be alloy- 
ed, when if the appellant ſucceeded in that part of his bill relative 
to the truſt, ſuch an account muſt be directed, and ſuch a diſ. 
covery had from the defendants: And further, that this ple 
ſhould be allowed, by which the appellant was entirely preclud- 
ed from impeaching theſe leaſes, though the anſwering to ſuch 
parts of the bill as related to the truſt, admitted the poſſibility 
that the defendants might be diveſted of all beneficial intereſt 
therein, in favour of the appellant. If the leaſes ſhould be de- 
creed a truſt for him, the two decrees would be inconſiſtent; 
the firſt determined, that the appellant ſhould not be at liberty to 
impeach theſe leaſes in a Court of Equity, the ſecond would 
give him the benefit of them. 38 


The provoſt's duty to preſerve all the lands and poſſeſſions of 
the college, and ſo to adminiſter them as not to ſeek his own ad- 
vantage; his endeavouring to obtain his advantage, in a manner 


no other purpoſe, than to authenticate the acts of the body it 
large; the breach of truſt in that reſpect, the untrue recitals in 
theſe leaſes; the improper entry in the regiſter; the breaking 
the former leaſes at the expence of the college, and at ſo gelt 


tion 
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ion of thoſe leaſes, at the ſole expence of the college, and tak- 
ing the ſurveys of thoſe eſtates at the like expence; were cir- 
-umſtances diſtinguiſhing the preſent caſe from all others; and 
quired the fulleſt diſcovery and diſcuſſion, before it ſhould be 
determined, that the doors of a Court of Equity ſhould be ſhut 
zpainſt the appellant and: his ſucceſſors. 


As to the demurrer, the allowing it ſuppoſed, that though 
ll the facts in the bill were true, yet it contained no equity. 
From ſuch determination, and the principles on which it was 
funded, it would follow, that no reduction of the rents of 
church, college or hoſpital lands, nor any means uſed to con- 
cal ſuch reduction, by fictitious evidence, nor any frauds prac- 
tied in ſetting any of their poſſeſſions, ought to induce a Court 
of Equity to give the leaſt aſſiſtance. A principle, which might 
be attended with the moſt fatal conſequences to public cha- 
nities, the great ſeminary of learning, and the eſtabliſhed reli- 
zion of the kingdom of Ireland. 


On the other fide it was ſaid, that the relief prayed by the 
bill was in the alternative, either that the leaſes might be ſet 
ade, or that the reſpondent Gamble, the leſſee, might be de- 
cared a truſtee as to them, for the appellant and his ſucceſſors. 
The firſt part of the relief was founded upon two charges, in- 
confiſtent with each other: 1ſt, That the leaſes made by Dr. 
Andrews were void, becauſe one moiety of the clear yearly value 


af the lands was not reſerved, according to the intent and mean- 


Ing of the act of Charles I. 2dly, That though the power of 
lang given by this act, had been ſtrictly purſued, the leaſes 
made to the reſpondent Gamble ſhould be ſet aſide, becauſe the 
nds in queſtion were not granted to the provoſt of Dublin Col- 


#32 and his ſucceſſors, by the ſtatute of Charles I. but by virtue | 


df the acts of ſettlement and explanation made in the reign of 
King Charles IT. The ſecond part of the relief was founded 
yon charges, that the college ſeal, of which the provoſt is a truſ- 
* was fraudulently affixed to the leaſes, without the conſent of 
Ite fellows and ſcholars; that by ſome clandeſtine proceedings, 
ie leaſes were entered in the regiſtry of the college; that they 
ere made in truſt for the late provoſt and his repreſentatives ; 
dat under ſuch circumſtances of fraud and breach of truſt, the 
ppellant was entitled to the beneficial intereſt ; and that there- 
| fore, 


E. Thurlow, 


A. Wedder- 
burn, 


J. Madocks. 
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— fore, the reſpondent Gamble ought to be declared a truſtee for the 


E appellant and his ſucceſſors. The bill alſo prayed a diſcovery of 
the truth of the charges, as applied to each mode of relief 


and particularly as to the value of the lands, "OT 


lant would be able to make out a caſe to entitle him to the r- 


practice. It could make no difference to a ſucceſſor, whether 


wy 
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The relief founded upon the charges of fraud and breach cf 
truſt, was at preſent out of the queſtion ; the reſpondents hay. 
ing fully anſwered thoſe charges. Whether therefore the appel. 


lief prayed under this head, was a matter which muſt be w. 
ſerved to the hearing of the cauſe. However, if the late pro- 
voſt had been guilty of every ſpecies of ſuppoſed fraud imput. 
ed to him, it would not affect the leaſes; for it could not be 
denied, but that he had a right in his politic capacity, and x 
a ſole corporation, to ele, and make uſe of a ſeal of office 
He affixed not only the college, but his own ſeal to the leaſt, 
which he had an abſolute right to make, without the conſent of 
the ſenior fellows, who had nothing to do with the lands be. 
longing to the provoſt. And as to the leaſes being made in truſ 
for him and his repreſentatives, it was apprehended, that thi 
could be no objection to the validity of ſuch leaſes, which 
were not only warranted- by many authorities, but by univerſal 
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the beneficial intereſt was in one perſon or another. It ws 
clear, that the provoſt had a right to make a leaſe, reſerving: 
rent of half the annual value, and to take a fine for the other 
half. If the leaſe was made to a ſtranger, the fine was taken; 
if to a truſtee for the provoſt, he took the beneficial inter 


inſtead of the fine; but to the ſucceſſor, both caſes were te 
ſame. The only material queſtion therefore was, whether te“ 
power of leaſing had been purſued ; and whether the ſuccel l 
ſor had every benefit that was intended him. And it ws 
alſo to be obſerved, that this part of the relief was impoſſible; 
as the truſt of the leaſes, admitting them to be good at 1” 
could not go to a ſucceſſor. 1 4 
To the firſt part of the relief, and to the diſcovery of the valve tir 
of the lands, which was the foundation of that relief, the relp% of 
dents had pleaded the ſtatutes of roth and 11th Charles I. and it fel 
Geo. II. and had therefore inſiſted, that the validity of the leaſes by 


was ſolely determinable at law. That leaſes of lands belong 


„ f 
to the provoſt of Dublin were within thoſe acts, was not - 
2 eyid\ 
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erident from the true conſtruction of them, but was, in the 
-eſent inſtance, admitted by both parties; the appellant by 
his bill having made thoſe very acts part of his cafe, and 
the reſpondents having relied upon them in their plea. Be- 
fore the act of Charles I. all corporations in 1reland, whe- 
ther ſole or aggregate, had an unlimited power of alienation. 
To reſtrain this power, and correct the miſchiefs of it, this ad 
was made. It is the only one in 1re/and, which limits and con- 
fnes the power of alienation incident to every corporation at 
common law. The firſt clauſe, which is diſabling, takes away 
generally the power of alienation from all eccleſiaſtical corpora- 
tions, and from maſters, governors, and fellows of colleges ; 
which was done, as is declared in the preamble of the act, to pre- 
ſerve the:inheritance of corporations for the benefit of ſucceſſion ; 
and in conſtruing this firſt clauſe, it would be neceſſary to give 
it ſuch an intepretation, as would belt anſwer the avowed pur- 
roſes of the act. Maſters and governors, and fellows of colleges, 
were expreſsly diſabled, and therefore the words were intended 
to take in the head of a college, ſole ſeiſed. The ſecond clauſe, 
which is enabling, empowers all thoſe whe are diſabled by the 
former clauſe, to make a partial alienation of their inheritances, 
under particular reſtrictions. The enabling clauſe extends to 
every perſon in the diſabling one, ſo that if a provoſt ſole ſeiſed 
is diſabled by the firſt, he muſt therefore be enabled by the 
kcond clauſe ; otherwiſe his power of alienation muſt, to this 
lay, remain as it was at common law, unlimited and unconfined. 


But it is objected, that the provoſt derives his title to the 
lands in queſtion, under the acts of ſettlement and explanation, 
made ſubſequent to the ſtatute of Charles I. which therefore 


leiſed, 


The ſtatute of Charles I. has always been confidered as a re- 
medial law, and ſhould therefore receive a liberal conſtruction. 
The proviſions in it are general, and not to be confined to lands 
ly in the poſſeſſion of eccleſiaſtical and lay corporations at the 
time of making the act; they extend clearly to the preſervation 
& all lands of archbifhops, biſhops, maſters and governors, and 
ſellows of colleges. But if the lands in queſtion were not bound 
by this act, they remained as at the common law, without any re- 

Ction as to the powers of leaſing and alienation. 9 


Ver. VII. 5 K It 


could not extend to lands, of which the provoſt was not then 


* 4 Burr. 
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lands ſhall be ſet out. 


of ſettlement and explanation; and this point has been already 
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It is further objected, that the act of ſettlement ditects, chat the 
Lord Lieutenant and. Council ſhall preſcribe in what manner the 


But this direction does not in any reſpect relate to the power of 
leafing, which is not altered or abridged by any parts of the Aa; 


determined, by the unanimous opinion of all the judges of the 
Court of King's Bench in England, in the caſe of Clement and 
Agar, the executors of Dr. Baldwin, againſt Waller, on writ of 
error from the King's Bench in Ireland“. Every leaſe made in 
purſuance of the act of Charles I. is rendered void, if a mojety 
* of the true value of the lands, at the time of making ſuch leaſe, 
be not reſerved ; as the ſame ſhall appear either by a legal trial 
©. between the ſucceſſor of the leſſor and the leflee, by verdict at 
common law, or by certificate of commiſſioners to be appointed 
by the great ſeal, which verdict or certificate ſhall be peremp- 
„ tory to both parties.” The act of Geo. II. repealed the power 
given to the commiſſioners to determine queſtions of value, from 
whence it manifeſtly appears, that the legiflature wiſely judged, 
that this power was of ſuch importance, as to be truſted only to 
a jury. Under ſuch a protection, tenants are not expoſed to r- 
dious and expenſive ſuits ; church and college leaſes are rendered 
leſs precarious; agriculture is encouraged, and lands are greatly 
improved. The act of Charles I. expreſsly declares, that queſ- 
tions of value ſhall be tried by a jury, and a jury only; ſo that the 
Juriſdiction of declaring the leaſes to be void on the head of value 
is denied to a court of equity, not only by the general conſtruc- 
tion of the .courts of juſtice, which does not admit of courts0 
equity aſſuming a juriſdiction in matters merely cognizable # 
hw ; but courts of equity are alſo clearly precluded from ab 
juriſdiction in this caſe, by A& of Parliament. 


© The plea being a good bar to the relief, it was of confſequenc®, 
good bar in this caſe to the diſcovery. Becauſe the diſcove! 
ſought by the bill, was made merely ſubſervient to the relief, an 
was not a diſcovery prayed in aid of the legal Juriſdiction ; 
the appellant prayed to be relieved in equity, by having the 1 
ſet aſide, in excluſion of the legal juriſdiction. The diſcon 
pleaded to, related only to the matter of value; this could! 
prayed for the purpoſe only of ſupporting the firſt head of rl 


LClaaſes in Parliament. 

and if that relief was improper for equity, the diſcovery incident 
to it, muſt be.equally improper, But had the bill been merely 
for a diſcovery, for the purpoſe of giving the anſwer in evidence 
at law, yet as-this caſe was circumſtanced, a court of equity would 
not have-compelled the reſpondents to make any diſcovery re- 
Heaing the value of the lands; no principle being better eſta- 
bliſhed, than that equity will not oblige a perſon to diſcover a 
defect in a legal title, when it may occaſion a forfeiture by Act 
of Parliament. So upon the ſtatute of Henry VIII. of pluralities, 
the Court would not compel a diſcovery, whether after inſtitution 
to one living, the defendant was preſented to two other livings, 
and inſtituted “ . And in the caſe of Hamilton v. Clements, in the 
Court of Chancery in Jre/and, Clements inſiſted, that he was not 
bound -to anſwer even as to the value of a college leaſe, becauſe 
the leaſe would be void, if the reſerved rent was leſs than half 
the value; exceptions were taken to the anſwer, and it was re- 
ported inſufficient ; but the exception was over-ruled by Lord 
Bowes, who held, that Cements was not bound to anſwer to the 
value, becauſe the leaſe might be evicted by aid of the anſwer. 
The ſtatute of Charles I. by confining queſtions upon the validity of 
leaſes made in purſuance of that act, to a /ega/ determination only, 
has emphatically excluded every other mode of trial. If courts of 
equity in Ireland were permitted to entertain ſuits reſpecting the 
value of eccleſiaſtical and college leaſes, it would occaſion infinite 
miſchief and confuſion in that kingdom; where a great part of 
the property is held under leaſes made by virtue of this very act, 
which was manifeſtly calculated to guard againſt diſcovery and 
relief, in the manner ſought for by the preſent appellant. 


As to the demurrer, there was no difference between it and the 
plea, other than in the form of the defence; the ſubſtance of the 
defence in both, was the ſame. The plea ſtated the two Acts of 
Parliament, and ſet them out; the demurrer referred to them as 
being ſtated in the bill, and as the known law of the land, which 
A party is not bound to plead, or ſhew to the Court. The ſub- 
ſtance therefore, of the bar in the demurrer being the ſame, the 
argument was the ſame, which the, reſpondents contended was 
ſufficient to ſupport the order appealed from; and therefore hoped, 
Ue appeal would be diſmiſſed with coſts. 


After 
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After hearing counſel on this appeal, it was oRDERrED and 
ADJUDGED, that the ſame ſhould be diſmiſſed ; and the order 
therein complained of, affirmed. 


* 


. * 
* 


* 


John Crang and Mary his Wife, Appellants, 
John Adams, Eſq; - - Reſpondent 


29th February, 1776. 


N Eaſter Term 1775, the reſpondent exhibited his bill in the 
Court of Exchequer, againſt the appellants and others, ſetting 
forth, that William Purnell, deceaſed, was in 1703, and for ſeve- 
ral years before, ſeiſed in fee (amongſt other freehold lands and 
| hereditaments) of the ſeveral cloſes of ground, called the Grove, 
Crabtree Cloſe, and the Tynings, otherwiſe Purnell Tynings, lying 
in Timſbury in the county of Somerſet ; and it being in that year 
apprehended, that there was a conſiderable quantity of coal under 
theſe lands, Purnell agreed with one Henry Bull (ſince deceaſed) 
for working the veins of coal under ſuch lands; and thereupon, by 


indenture dated the 2d of December 1703, Purnell, in conſiden- d 
tion of the covenants, conditions, reſervations and agreements, n 
therein aftermentioned and reſerved, did demiſe and grant, unto n 
the ſaid Henry Bull, his executors, adminiſtrators, and aſſigns, Wi v, 
free liberty, licence and authority, to ſearch, dig, and open any u 
pit or pits of coal, in, or upon any part or parcel of his the ſad Wi: 
William Purnell's ground, lying in Timſbury aforeſaid ; togethet wc 
with free liberty of ingreſs, egreſs and regreſs, for any perſon tin 


perſons, to take or carry away all ſuch coal as ſhould be digged, t 
landed, in or upon any of the ſaid premiſes, or any part thereo!; 
to hold the ſaid coal work, mine and veins of coal whatſoever, t 
him the ſaid Henry Bull, his executors, adminiſtrators, and 
aſſigns, from the date abovementioned, for 100 years (except ® 
to the cloſe called the Grove, which was to be only for 12 years). 
yielding and paying unto the ſaid Villiam Purnell, his heirs and 
aſſigns, the eighth part, free wrought, of all ſuch coal as ſhould be 


digged, landed, and fold upon the faid premiſes or any part ther 
An 
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payable once in a month, or oftner if required, And Bull 
thereby covenanted to allow to Purnell, his heirs and aſſigns, for 
treſpaſs, as ſhould become due and payable, during the term; 
the ſame to be paid half yearly, and the quantum thereof to be 
ſettled in manner therein mentioned ; and alſo to fill up all pits, 
as ſhould be by him, or his repreſentatives opened on the ſaid pre- 
miſes, when, and as they ſhould become uſeleſs, and to rid and 
carry into ſome convenient place in the ſaid ground, as Purnell, 
his heirs and aſſigns, ſhould direct or appoint, all ſuch rubbiſh, 
wark, and cavage as ſhould be landed on the premiſes, and level 
all ſuch places as ſhould be made thereon, and alſo at the end of 
the term, to leave the bounds in good and ſufficient repair, as 
the ſame ſhould be at the entry thereunto. And Purnell thereby 
corenanted, that Bull, his executors, adminiſtrators, and aſſigns, 
ſhould, and lawfully might peaceably and quietly have, hold, 
and enjoy the ſaid premiſes, and every part thereof, to ſearch, 
dig, and mine for coal, during the term thereby granted, under 
the covenants, reſervations, and agreements, thereby expreſſed 
and mentioned, without any moleſtation, interruption, or denial 
of him, his heirs or aſſigns, or any perſon lawfully claiming under 
him or them. That by virtue of this leaſe, Bull very ſoon after en- 
teredintoa-copartnerſhip with one Britton and Hodges, for working 
the ſaid coal mines, and Bull alone, or with them, or one of them, 
did ſearch, dig, and open a pit for coal, upon the ſaid cloſe called 
the Grove, and worked the ſame about four or five years, and took 
and carried away all the coal dug therein, and from time to time 
pad to Thomas Kent Clerk, his heirs or affigns, the eighth part free 
wrought of all ſuch coal. That in 1708, or 170g, they opened 
a pit for coal in the cloſe called Crabtree Cleſe, and continued to 
work the ſame until the death of Bull, and paid from time to 
time to Kent, who was owner of the ſaid cloſe, the eighth part 
free wrought of all ſuch coal as was dug, landed, or found 
bercon. That in, or ſoon after 1709, Bull died, having by his 
vill given all the reſidue of his perſonal eſtate, to Ann Bull his 
then wife, and appointed her ſole executrix, who duly proved 
be ſame, and ſhe after his death, alone, or with Britton and 
vdges, or one of them, continued to work the ſaid colliery on 
rabtree Cle, till about 1718, when they began to dig for coal 
n the cloſe called the T: ynings, and intended to have proceeded 
"| properly working the ſame; but the veins or drifts unexpec- 
aly diverting their courſe from the Tynings, into an adjoining 
Vox. VII. 5 L ground 
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will. That in September 1722, Thomas Buſh intermarried with 


iam Purnell the leſſor, died on the zoth of January 170g, inteſtate, 
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lower than that of the cloſes called the Grove and Crabtree Chi, 
they were prevented from ſo doing, and deſiſted from working the 
Tynings, on account of the great body of water that lay apainf 
them. That Ann Bull, by her will, dated the ad of Mar 
1718, gave to her three daughters Mary, Ann, and Eleanor, all 
her right and title to the coal works at T; imſoury aforeſaid, and 
elſewhere, and made them executrixes, and ſhe afterwards dying in 
1719, her faid three daughters duly proved her will, That the 
ſaid Eleanor Bull, by her will, dated the 2oth of February 1721, 
gave to her ſiſters, Mary and Arn, all her real and perſonal eſtates 
whatever, and appointed them executrixes, and ſhe afterward 
dying in the ſaid year 1721, Mary and Ann Bull duly proved her 


Mary Bull, and by indenture, dated the 2oth of Auguſt 1728, the 
ſaid Ann Bull the other daughter, in conſideration of 1001, al- 
ligned to Bab, all her right in the ſaid coaling leaſe, for the re. 
ſidue of the ſaid term. That by indenture, dated the 21ſt of 
March 1766, made between the ſaid Thomas Buſh, and Mary his 
wife, of the one part, and the reſpondent of the other part, Buj 
and his wife, for a good and valuable conſideration, afligned to 
the reſpondent, his executors, adminiſtrators and aſſigns, the ſaid 
mines and coal works, for the reſidue of the ſaid term. That i. 


leaving John Purnell his eldeſt ſon and heir, who became there- 
upon ſeiſed of the ſaid cloſes, ſubject to the ſaid leaſe ; and he ſoon 
afterwards diſpoſed of the cloſe called the Grove, to Benjamin 
Bowditch in fee, and Bowditch and Purnell ſoon afterwards ſold and 
conveyed the two cloſes called the Grove and Crabtree Clſe, to 
Thomas Kent Clerk, and his heirs, who afterwards died, leaving 
Ann (afterwards Ann Roach widow) his only child and heir 
law. That by leaſe and releaſe, dated the 17th and 18th of 
March 1731, Ann Roach conveyed the cloſes called the Gro! 
Crabtree Cloſe, and the Tynings, to Thomas Short, and Wit 
liam Purnel{ and their heirs; and by other indentures of leale 
and releaſe, dated the 26th and 27th of March 1744, Short con- 
veyed one moiety of the ſaid three cloſes, to Matthias Purnell aud 
his heirs. That the laſt named Villiam Purnell died in Augif 
1759, leaving Mary Purnell, ſpinſter, his only child and heit, 


who by leaſe and releaſe, dated the zoth and ziſt of the (aid 
RT ECT oh mo 
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month of Auguft 1759, conveyed her moiety of the ſaid three FITS. | 
cloſes called the Grove, Crabtree Cloſe, and the Tynings, to the Gyn 


aid Matthias Purnell and his heirs. That Matthias Purnell at- | 
terwards died, leaving the appellant, Mary Crang, his only child 
| 
| 
| 
| 


ind heir, and having by his will deviſed all his real eſtates to both 
the appellants, their heirs and aſſigns for ever; and that the ap- 
rellant, Jobn Crang, for ſome time before the filing of the bill, 
kad been, and then was, in poſſeſſion of all the ſaid cloſes. That 
from the year 1718, until very lately before filing the bill, the 
mines or veins of coal, under the ſaid three cloſes, could not be 
worked, by reaſon of the great body of water, which during all 
ſuch time lay therein, and therefore the ſaid Thomas Buſh, and 
Mary his wife, Ann Bull, and Eleanor Bull, after the death of 
Ann Bull the mother, were obliged to forbear working the 
ſid colliery, and they did not receive any benefit of the leaſe 
during ſuch time. But as the working of the colliery was come 
about again, the manner of getting coal deeper in that country be- 
ing ſince diſcovered and improved, Buſh, in October 1762, gave 
notice to the appellant John Crang, and to other perſons who 
claimed a right to the ſaid cloſes called Crabtree Cloſe and the 
Tynings, that he the ſaid Thomas Buſb intended to work the 
nines under the ſaid lands, in purſuance of the aforeſaid leaſe. 4 
That the reſpondent, after he became entitled to the benefit of the 
ſad leaſe, did, in Faly 1773, fink pits on the cloſe called the 
Tynings, for working the coal under it; but that the appellants 
ad the other defendants inſiſted, that the reſpondent had no right 


| 

s the ſaid colliery, and therefore they very ſhortly afterwards, 
ina forcible manner, interrupted and prevented the reſpondent 
aud his workmen from proceeding in the ſaid coal work; and 
bat the appellants had lately ereRed a coal work, and ſunk pits on 
e land, wherein ſuch authority was by the ſaid leaſe granted, 
ad had dug and opened many pits in the ſaid lands for coal, and 


thereby got great quantities of coal to a conſiderable value, and 
continued working the. ſame; inſiſting, that the ſaid leaſe, or 
the right under it, had been ſurrendered up, or that it was barred 
nd extinguiſhed by reafon of its not having been exerciſed for 
many years, In anſwer to which, the reſpondent by his bill 
charged, that at ſuch time as aforeſaid, on account of the great 
body of water which lay in the colliery, it became impracticable 
o proſecute working it, and therefore, and on account of the [| 
"ature of the ſaid grant, the reſpondent inſiſted, that he ought | 
not ll 
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not to be prejudiced or affected in his right to dig the ſaid mines 
2 on account of any length of time incurred without having worked 
the mines. The bill alſo charged, that if the appellants, c 

either of the other defendants, were purchaſors of the ſaid lands, 

or derived title thereto under purchaſors for a valuable conſiders. 

tion, ſuch purchaſors had previous notice of the ſaid leaſe, or of 

the right and claim to the ſaid colliery ; and particularly, that 

ſuch leaſe, right, or claim, was excepted or mentioned in all ot 

molt of the deeds and writings, under which the defendants claim. 

ed the lands. That Thomas Kent always acquieſced under the leaſe, 

and received his free wrought part or ſhare of the coal raiſed from 

the lands, called the Grove and Crabtree Claſe, agreeable to the re. 

ſervation in the leaſe. That the reſpondent, in Hilary Tem 

1774, brought an action of treſpaſs in the Common Plex, 

againſt the appellant Jobn Crang, on account of the obſtruction 

by him given to the reſpondent's working the coals, in the ſaid 

lands called the Tynings ; and that the reſpondent had given no- 

tice of trial of ſuch action at the Summer Aſſizes in 1774, for 

the county of Somerfet, at which time and place the reſpondent 

attended with his attorney and witneſſes, in order that the cauſe 

might have been tried; but that the appellant Jen Crany, 

knowing that the reſpondent could not try his ſaid action without 

the production of the deeds and writings, under which he derived 

bis title to the ſaid lands called the Tynings, refuſed to produce 

the ſame, although the reſpondent had cauſed notice in writing 

to be given to him for that purpoſe; and that the ſaid appel- 

lant ohn Crang then refuſed to admit, that the firſt named 

Pilliam Purnell deceaſed, was ſeiſed of or entitled to the ſaid 

lands, on the ſaid 2d day of December 1703; and that the fe- 

ſpondent being on that account unable to proceed to trial of the 

ſaid action at law, the appellant threatened to enter up judgment 

againſt the plaintiff as in caſe of a nonſuit, purſuant to the 

act of parliament in that caſe made and provided. And the bill 

alſo charged, that the appellant John Crang threatened to con- 

l tinue to work the collieries, in the ſaid lands and grounds, df 
| part thereof, and that he would never account with the plait- 
1 tiff for the produce thereof. And therefore the bill prayed, that 
| the reſpondent might have a full diſclofure and diſcovery of 
all the matters aforeſaid, and that the appellants, and the other 
defendants, might in particular ſet forth, whether the ſaid leak 
or liberty was not excepted or mentioned in all e 
3 i whic 
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which of the deeds which had been executed concerning the ſaid 
cloſes, ſince 1703, and in what words, or whether any and what 
perſons or perſon had, and when or by what deeds or deed, writ- 
ings Or writing, ſurrendered, releaſed, or extinguiſhed the ſaid 
right or liberty; and that the appellants, and the other defen- 
dants, might ſet forth a full and true particular of all deeds and 
writings in their reſpective cuſtody or power, in any ways re- 
lating to the ſaid parcels of land called the Crabtree Cloſe, and 
the Tynings, otherwiſe Purnell's Tynings, or to either of them, 
and that they might leave all deeds and writings in the hands 
of their clerk in Court, for the inſpection of the reſpondent, or 
with liberty for him to take copies or extracts thereof, at his 
own expence ; and that the appellants might be reſtrained from 
proceeding to judgment againſt the reſpondent, and alſo from 
working the ſaid mines, 


To this bill the appellants put in a plea and anſwer, as to ſo 
much of the bill as ſought a diſcovery from the appellants, 
whether the ſaid firſt named William Purnell was in 1703, or at 
any other time ſeiſed or entitled in fee ſimple, of or to the ſaid 
three cloſes or any of them, and as required the appellants to ſet 
forth a particular of all deeds and writings in their power, relat- 
ing to the ſaid parcels of land, and to leave the ſame in the hands 
of their clerk in Court, or as ſought any diſcovery from the ap- 
pellants touching ſuch deeds and writings; the appellants 
pleaded, and for plea ſaid, that from the year 1718, to the time 
of filing the bill, any perſon or perfons, having lawful autho- 
ity, might, without their own wilful default, at any time or 
limes, and during all the ſaid ſpace of time, have ſearched for 
ad dug, or opened any pit or pits for coal, in or upon all or 
any of the ſaid cloſes, and dug or landed coal therein found, 
ad with horſes, carts and carriages, have taken and carried 
Way the ſame, without any impediment ariſing from any water, 
or body of water, or any other cauſe whatſoever, ſuch perſon or 
perſons uſing the ſame, or the like means to carry off the water, 
Which were in uſe and practice in the year 1718. That accord- 
ug to the true conſtruction of the ſaid leaſe of the 2d of Decem- 
er 1703, it appeared to have been the true intent and meaning 


10 ck the parties thereto, that the ſaid Henry Bull, the leſſee therein, 
id ad his repreſentatives, ſhould at all times diligently and duly 
ch ule and proſecute the licence thereby granted, of digging for 
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and landing coal, in the lands and cloſes compriſed in the ſaid 
leaſe, to the end that the ſaid Miiliam Purnell the leſſor, his 
heirs and aſſigns, might continually have, and receive the eighth 
part of ſuch coals ſo landed upon the ſaid premiſes, and ſold, 
according to the reſervation in the ſaid leaſe. And the appel. 
lants for further plea ſaid, that as it appeared by the reſpondent 
bill, that no perſon, by virtue of the ſaid leaſe, had dug, or 
opened any pit for coal in the ſaid cloſes, by reaſon whereof ng 
profit whatſoever did or could accrue to the leſſor, his heirs or 
aſſigns, between the year 1718 and the year 1773, (being + 
period of 35 years) they inſiſted, that the reſpondent ought not 
to be aſſiſted by a Court of Equity, to obtain a diſcovery of ſuch 
matters pleaded to, againſt the appellants. | 


This plea was argued on the 18th of November 1775, before 
the Lord Chief Baron, Mr. Baron Eyre and Mr. Baron Hothay, 
(Mr. Baron Burland being abſent) when the Lord Chief Baron 
declared his opinion, that the plea ought to be allowed ; but 
the two other barons diſſenting, the Court was pleaſed to order, 
that it ſhould be over-ruled. 


To reverſe this order, the preſent appeal was brought; and 
in ſupport of the appeal, it was ſaid to appear by the bill, that 
the reſpondent could not proceed in his action of treſpaſs againſt 
the appellants, without proving at the trial, that William Pur- 
nell was ſeiſed of the cloſes in queſtion, in 1703; and therefore 
the principal relief prayed by the bill was, that the appellants 
might anſwer to that fact; if it ſhould be admitted, their an- 
ſwer might be given in evidence at law, and if not admitted, 
the bill prayed a production of the appellants title deeds, and 
that the reſpondent might be permitted to take copies, to be 
given in evidence at law, This part of the relief was prayed 
merely in aid of the legal juriſdiction ; and therefore there wi 
no prayer of. a quantum damnificatus, or any other relief reſpect- 
ing the treſpaſs for which the action was brought. But the bil 
alſo added another relief, upon which the Court could not de- 
cree until the title was eſtabliſhed at law; namely, an injunc- 
tion to reſtrain the appellants from working for coals, in the 
places in queſtion, The point of the plea was, to oppoſe that 
part of the relief which was ſought to aid the legal juriſdiQion, 
and the ground of the plea was, that there not having been 40 
enjoymelt 
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enjoyment under the licence ſtated in the bill for a period of 
55 years, à Court of Equity ought not to aſſiſt the reſpondent ; 
and the more eſpecially, as the ceaſing to work for coals 'for 
55 years together, was contrary to the intention of the parties 
in the original agreement, and to the manifeſt injury of the ap- 
pellants, and thoſe under whom they claimed. 


But the reſpondent, conſcious that the objection of his negle& 
and breach of covenant had weight, alledged by his bill, that 
thoſe under whom he claimed were compelled by inevitable ne- 
ceſſity to deſiſt from working, by reaſon of the great body of 
water which lay upon the coal, and which late improvements in 
mining Now enabled him to carry off, The plea therefore 
arerred the contrary ; v22. that from the year 1718, to the time 
of filing the bill, the coals under the premiſes might have been 
zot, without impediment from the water, by the like means 
to carry off the water, as were in uſe and practice in the year 
1718, If this fact was not true, the reſpondent might reply 
to the plea, and diſpute it. The queſtion therefore now was, 
whether taking it for true, that coals had during the 55 years 
been capable of being worked, the not working them during 
that period, was a ſufficient reaſon why a Court of Equity ought 
not to interfere to aſſiſt the reſpondent ? If the deed ſtated in 
the bill, inſtead of being a mere licence, had been a conveyance 
of the land, either at law or in equity, the ſtatute of limitations 
of King James I. would at law have barred the right of entry ; 
and in equity would have been a bar to any relief. So equity 
follows the ſtatute of limitations, in refuſing relief to the mort- 
gor, after twenty years poſſeſſion in the mortgagee ; for as 
it is the policy of the law, ſo is it the policy of Courts of 
Equity, not to aſſiſt old dormant claims to affect men's eſtates. 
In the preſent caſe, there had not only been a non-uſer of 55 
ears, but a non-uſer contrary to the intention of the parties, 
and in direct breach of their contract, to the actual detriment 


of thoſe, who during the 55 years had been the owners of 
the land. 


From the nature of mining leaſes, where part of the produce 
af the mine is reſerved to the leſſors, it cannot be diſputed, but 
that it is the intention of the parties, that the leſſee ſhall work 
the mine; otherwiſe, the leſſor is wholly without any profit 
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ariſing from his leaſe. In the agreement in queſtion it way 6. 
preſsly ſtipulated, that the ſhare of coal reſerved, ſhould be paid 
once in a month, or oftner, and the ſatisfaction for the treſpaſs t 
the herbage of the land in working, ſhould be paid half yearly 
So that it was plainly in the intention of the parties, that the 
coals ſhould be continually worked, to produce a profit upon the 
leaſe monthly, and as that would occaſion an injury to the lind, 
that ſuch injury ſhould be compenſated half yearly. A tot] 
ceſſation therefore from working, for 55 years together, was an 
abandonment of the agreement, by a conduct in direct breach of 
the intention of the parties, and a manifeſt loſs and damage to 
the owners of the mine during that period; and the perſon who 
has been guilty of a breach of his agreement, wilfully, for 
number of years together, to the damage of the other contract. 
ing party, is not to be relieved upon the contract in a Court of 
Equity; for he that ſeeks relief in a Court of Conſcience, muſt 
himſelf have ated conſcientiouſly in the matter touching which 
he ſeeks to be relieved. For theſe reaſons it was hoped, that 
the order would be reverſed, and the plea allowed. 


On the other fide it was ſaid, that laying aſide any objection to 
the claim of the reſpondent, arifing from the length of time for 
which no act was done on any of the lands, under the leaſe or 
licence in queſtion; he would be clearly and indiſputably es 
titled to all the diſcovery, which was attempted to be avoided of 
covered by this plea; 1ſt, Whether William Purnell, the leſſot, 
was not, at the time of making the leaſe, ſeiſed or entitled in fee, 
or otherwiſe, of or to the cloſes in queſtion, 2dly, The par 
ticulars of the deeds and writings relating to thoſe cloſes in the 
cuſtody of the appellants, and a production of them for the in- 
fpection of the reſpondent. The firſt particular was neceſſary, 
to ſhew the reſpondent's right in thoſe lands, the leaſe being i 
general terms, of all the ground of the leſſor in Timſbury, with- 
out mentioning any particulars; except that in the hebendus 
there was mention made of the cloſe called the Grove, 5 d 
which the leaſe was long ſince determined, it being, as to that, 
only for twelve years. And the ſecond particular was necelir] 
for the ſame purpoſe ; and alſo to ſhew, that the appellants derived 
their title to theſe cloſes, called the Crabtree and the Dy 
under the leſſor William Purnell; and further to ſhew, that! 


they were, or claimed under purchaſors for valuable conſid 
2 ho 
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tons, they had notice of this leaſe, or of the right claimed by 
the reſpondent. | | 


On arguing this plea in the Court of Exchequer, it was ad- 
mitted, and it could not be diſputed, that this caſe did not fall 
vithin the ſtatute of limitations. Nor could the want of exer- 
ciſe of the liberty granted, for a long number of years, prejudice 
the licence at law; which was not by the terms of the grant to 
he exerciſed continually, or at any ſtated times, but generally; 
which muſt mean at the diſcretion of the leſſee, or his repreſenta- 
tives, and when, and as they ſhould think fit, during the term. 
And it was a ſufficient anſwer to the objection in the plea, that 
by the leſſee's not working the coals, the leſſor loſt the profit 
which he would have had by the eighth part of the coals gotten; 
that the leſſee, during the ſame time, loſt ſeven times as much, 
and his term was wearing out. But ſuppoſing this want of ex- 
erciſe of the liberty, to be any objection to the reſpondent's now 
ſetting it up, the validity of it was proper to be determined at 
law, by way of defence on the trial of the reſpondent's action, 
but ought not to be ſet up in bar to the diſcovery of the matters 
here pleaded to ; which diſcovery, and particularly the fact of the 
lfſor's being the owner of the two cloſes in queſtion, was ab- 
ſolutely neceſſary to enable the reſpondent to ſupport that ac- 
tion, and bring the circumſtance of the length of time in queſ- 


liberty to have the benefit of the length of time. on the trial of 
the action, whereas allowing the plea would, in a ſummary way, 


tight at law. And it was conceived to be the doctrine of Courts 
« Equity, that the ground of a plea in bar to the diſcovery, was 
act ſo extenſive as a plea te the relief ſought by a bill. 


But the plea, though bearing that name, was little or no- 


dow; and that fact Was averred in the plea, by Way of denial of a 


ſorbearance in working the mines; viz. that on account of the 
Water therein, 1t was impoſſible to work them, until new me- 


thods were lately invented in that country for draining the wa- 
Vor. VII. 5 N 


ter. 


tion; ſo that over-ruling the plea, left the appellants at full 


totally deprive the reſpondent of an opportunity of trying his 


fling more than a demurrer, being wholly argumentative, except 
i to one fact; which was in general, that the mines might 
have been worked at any time from 1718 to 1773, as well as 


charge inſerted in the reſpondent's bill, as a reafon for the long 
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[| — ter. And though, on arguing the plea, it was infiſted by th 
w— appellants counſel, that the equity of the bill depended on thi 

| charge, which was ſo denied by the plea, yet that was a ground. 
lefs argument; it being confeſſed by the reſpondent, that he 

had no other equity to entitle him to the diſcovery in diſpute, 

than every perſon ſetting up a legal demand has, to come into 

equity againſt the defendant for the diſcovery of a fact, * 


b 
| 
| to ſupport his caſe on a trial at law. 
| 


Order af. — . mn . | 
8 After hearing counſel on this appeal, it was ORDERED and 


Jour. ub anno AD JUDGED, that the ſame ſhould be diſmiſſed, and the order 
177%-P: 355. therein pee of, affirmed. 


— — 


Caſe 33. William Bouchier, M. D. and William — 
Deniſon, D. D. — POET: "] P pe N 
George Taylor, i eee e Reſ⸗ 4 


7th March, 1776. 


N the 1 15 of March, 1743, Mrs. Ann Millington, ſpin- 
, | ſter, died inteſtate, and in Eaſter Term 1744, the appel- 

4 lant William Bouchier, and his fiſters Frances Herſent, wife of 
| Peter Herſent, and Anna Maria Deniſon, mother of the appellant 
William Deniſon, being couſins german once removed, and as they 
apprehended, the only next of kin to the inteſtate, applied to the 
prerogative Court of the Archbiſhop of Canterbury, to have lei- 

ters of adminiſtration of her perſonal eſtate granted to the ap- 

pellant William Bouchier. But they were informed, that caveats 
had been entered on behalf of Ur/ula Hanyold and Thereſs Dut- 
ling, and others, claiming to be next of kin of the inteſtate; 
and thereupon ſeveral proceedings were had in the Prerogative 
Court, in ſupport of the intereſts of the appellant William Bou- 

chier, and the other claimants; and in this ſtate of litigation, | 
letters of adminſtration, dated the 24th of March 1745. wele 
gran ted to Henry Taſcelles, en lite. 
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In Hilary Term 1 746, Alice A by ! her proctor, ap- 


peared and intervened in the ſaid ſuit ; alledging, that ſhe 18 
3 | | couln- 
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couſin- german and next of kin of the inteſtate Ann Millington, 
x being the only ſurviving child of Francis Millington, brother 
of Sir Thomas Mullington, Knt. the father of Ann Millington ; 
and ſhortly after the exhibiting ſuch claim, ſhe died, having a 
few days before her death made her will, dated the 2oth of 
April 1746, whereby ſhe gave all her real eſtate, and the reſidue 
of her perſonal eſtate to the reſpondent Ggorge Taylor, and 
Hannab his wife, and appointed Thomas Sebaſtian Turſt, and Wal- 
ter Jobber, her ex2cutors, | 


. Turſt and Jobber ſoon after the death of Alice Merchant, prov- 
ed her will in the Prerogative Court of Canterbury, and on the 
zbth of May 1747, appeared by their proctors, and as executors 
ef Alice Merchant, whom they alledged to be the couſin- german 
and next of kin of the ſaid Ann Millington, became parties to 
the ſuit about adminiſtration to her. 


All the parties, except the appellant Villiam Bouchier, and Tho- 
mas Sebaſtian Turſt, and Walter Fobber, and Robert Evans, Tho- 
nat Crowter, Catherine Brookes and Jobn Graſſet, one of the 
executors of Margaret Graſſet deceaſed, having withdrawn their 
verdl claims, or forborn to appear therein, ſeveral allegations 
were exhibited as well on behalf of the appellant William 
Bouchier, as Thomas Sebaſtian Turſt, and Walter Fobber, and alſo 
on the behalf of Robert Evans, Thomas Crowter, Catherine 
Brookes, and John Graſſett, and witneſſes were examined on 
behalf of all parties ; afterwards, publication having duly paſſed, 
the cauſe was heard, on the 1 5th, 16th, and 17th days of January 
1754, before Sir George Lee, judge of the prerogative Court ; but 
a this hearing, Robert Evans, Thomas Crowter, Catherine Brookes 
and John Graſſett, made default in appearing. On the 23d of 
the ame month, the judge made his decree, and was pleaſed to 
declare, that Robert Evans, Thomas Crowter and Catherine Brookes 
had failed in the proof of their pretended intereſt ; and that 
Joby Graſſett had failed in the proof of Margaret Graſſett hav- 
ug deen the couſin- german, or next of kin of Ann Millington ; 
ad that Thomas Sebaſtian Turſt and Walter Jobber had failed in 
ite proof of Alice Merchant's having been the couſin-german or 
"x of kin of Ann Millington, and was pleaſed to pronounce 
%anſt the intereſt of Turſt and Jobber, and to pronounce and de- 


We for the intereſt of the appellant William Boucbier, that he 


was 
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re was the lawful couſin- german once removed, and as far as appear 
1770. ; 
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ed to the Court, the next of kin of Ann Millington ; and lg 
to decree letters of adminiſtration of the goods, chattels, and ere. 
dits of the ſaid Ann Millington, to be granted, under Proper 
bond, to the appellant Dr. Bouchier : And the judge was al{ 
pleaſed to condemn Robert Evans, Thomas Crowter, Catherin 
Brookes, and Thomas Sebaſtian Turſt, and Walter Jobber, in the 
coſts of the ſaid ſuits reſpeQively, ſo far as concerned the pro- 
ceedings on their reſpectivs intereſts therein. 


From this ſentence the proftor for Turſt and Jobber diſſent. 
ed, and entered a proteſt of appeal, but ſuch appeal was never 
proſecuted ; and therefore ſoon after the ſentence, letters of ad. 
miniſtration of the perſonal eſtate of Mrs. Ann Millington, were 
granted to the appellant William Boucher, as he was coulin-per. 
man once removed, and next of kin, in which it was mentioned, 
that the letters of adminiſtration granted to Henry Laſcelles were 
determined by his death, and the determination of the ſuits, 


About four years after pronouncing this ſentence, vis. on the 
20th of October 1758, the reſpondent George Taylor and Hanna 
his wife (having procured themſelves to be admitted to ſue in 
forma pauperis) filed their bill in Chancery, againſt the appellant 
William Boucbier and others; praying, that the appellant Bouckir 
might account with the reſpondent and his wife, for all the per- 
ſonal eſtate of the inteſtate Mrs. Ann Millington, and that the 
will of Alice Merchant might be carried into execution, and 
the truſts thereof performed. For this purpoſe the bill charged, 

(among other things) that Thomas Millington, heretofore of Mu- 
bury in Berks, died in October 1630, leaving a widow, named 
Mary, and four ſons, viz. John, William, Thomas and Fronci, 
late father of the ſaid Alice Merchant, and two daughters, nam- 
ed Mary and Elizabeth, and that another ſon of the ſaid Thi- 
mas Millington of Newbury, named Humpbry, was born at- 
ter his father's deceaſe, and ſoon after died, and that the ſaid 
Thomas Millington of Newbury, made his will, dated the gt 
July, in the 7th year of his Majeſty King Charles I. where: 
in he gave ſeveral legacies to his wife and four chilcr 
John, William, Thomas and Francis, and that the ſaid Joi 
and William Millington, two of the ſons of the ſaid Tone 
Millington of Newbury, died long fince, William without iſſues 


and Jobn leaving one ſon named John, who alſo died * 
14146, 
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que. That Thomas the third ſon of Thomas Millington of New- 
jury, ſtudied phyſic at the univerſity of Oxford, and became 
famous in his profeſſion, and received the honor of knighthood, 
{om King Charles II. and in 1679, married Ann Hannah King, 
widow, by whom be had iſſue one ſon, named Thomas, and 
three daughters, named Mary, Ann, and Frances, which Frances 
died in the lifetime of her father. That Sir Thomas Millington 
died on the 5th of January 1703-4, in the 74th year of his age, 
1 widower, having firſt made his will in favour of his children, 
Thomas, Ann and Mary ; and that Thomas, ſon of Sir Thomas, 
died in 1714, a batchelor, having made his will, as in the bill 
mentioned; that Mary Millington, daughter of Sir Thomas, died 
in 1735, inteſtate; and that Ann Millington died the 11th of 
March 1743-4. unmarried, and inteſtate, ſeiſed of a real eſtate to 
the amount of 20004. per annum, and poſſeſſed of a perſonal 
eſtate to the amount of 60, ooo J. and upwards, That Francis 
Millington, fourth ſon of Thomas Mulingion of Newbury, and 
younger brother of Sir Thomas Millington, and father of Alice 
Merchant, in 1655, married Alice Cleaver, of Bloxam, in Oxford- 


May 1702, died there, aged 92 years, and that he had iſſue by 
Alice his wife, three ſons, named Robert, Edward and Francis, 
and ſeven daughters, named Frances, Elizabeth, Mary, Eliza- 
th, (the other Elizabeth being before dead), Alice, Ann, and 
darab, all of whom, except Alice, died before the inteſtate Ann 
Millington ; and that Alice intermarried with Daniel Merchant, 
and ſurvived him, and was the only child of Francis Millington 
af Bloxem, who ſurvived the inteſtate Aun Millington ; and that 
upon her death, Alice Merchant became entitled to all her per- 
onal eſtate, as her couſin-german, and only next of kin, and 
deing ſo entitled, applied to the Prerogative Court of Canter- 


Y for adminiſtration of the inteftate's perſonal eſtate; but 
J be ſame being conteſted, and ſuits being inſtituted by the ap- 
* pellant Dr. Baucbier and ſeveral others, and thoſe ſuits not be- 
„ g determined in her lifetime, ſhe was not able to obtain the 
* me. The bill then ſtated the death and will of Alice Mer- 


beit becoming parties to the ſuits in the Prerogative Court, and 
e judge's decree therein, and the proteſt of appeal from it, 
id Charged that Twrft and Jobber, being much hurt in their 
Kumſtances by the great expences they had been at in the 
ud ſuits, and being only mere executors, declined to proſecute 
Vor. VII. 5 O0 ſuch 


fre, and did then go to live at Bloxam, and about the 5th of 


nt, and the proving it by her executors. Turf and Jobber, and 
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3 ſuch appeal at their own expence. It was alſo ſtated, that Turf 


Anna Maria Deniſon, in Hilary Term 1759, put in their joint 


lant Dr. Boucher, as being the couſin- german, once remoyed, 
and next of kin of the inteſtate, Ann Millington; and that the 


but that ſuch matters wholly - belonged to the Ecclefiaſtic 


| cept thereto, (except as to the account and diſcovery of the per 


Deniſon, in Trinity Term 1759, put in full anſwers. By thi 
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died in 1754, and that Jobber refuſed to proceed or proſecut 
the appeal, unleſs the reſpondent and his wife would be at the 
expence thereof, which they, being in low and reduced circyn. 
ſtances, were by no means able to ſupport. 


To this bill the appellant Dr. Bouchier, Frances Herſent wy 


plea upon oath, and thereby alledged, that Ann Millington diet 
inteſtate and unmarried, and without leaving any father or mo- 
ther, brother or ſiſter, uncle or aunt, nephew or neice, or coy. 
ſin- german, to their knowledge or belief, They alſo tated i 
their plea, their application to the Prerogative Court, for the 
granting adminiſtration of the perſonal eſtate of Ann Millingin, 
to the appellant Dr. Bouchzer, the ſuits inftituted in the ſaid Cour 
about ſuch adminiſtration, and the proceedings and decree or (eq. 
tence therein, and the granting of adminiſtration to the appc. 


were adviſed, that the Court of Chancery had not any juriſdi 
tion, nor ought to hold plea of the validity of any letters of ad 
miniſtration, granted in the Eccleſiaſtical Courts of this kingdom 


Courts, and therefore they pleaded the ſentence of the Prerog 
tive Court of Canterbury, in bar to the ſaid bill. 


On the 27th of April 1759, this plea being argued before th 
Lord Keeper Henley, his Lordſhip: was pleaſed to order, that! 
ſhould ſtand for an anſwer, with liberty for the. plaintiffs to er 


ſonal eſtate of Mrs. Ann Millington) but at the ſame time relerr 
ed the benefit of the plea till the hearing of the cauſe. 


Accordingly the plaintiffs took exceptions, and the appel 
Dr. Boucbier, and his ſiſters, Frances Herſent, and Anna Ms 


anſwers they declared, that they did not know, nor could fort 
any belief, whether Alice Merchant was the daughter of 2 
ſon named Francis Millington, but verily - believed, that het ; 
ther, or the perſon in the bill called her father, was not 

brother of Sir Thomas Millington ; and inſiſted, that the fentt 
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of the Prerogative Court of Canterbury was evidence ſufficient to 
ſnew, that Alice Merchant was not the firſt couſin of the inteſtate 
Mrs. Millington. They allo ſtated, that the real eſtate of Mrs. 
Ann Millington, deſcended to Thomas Woodward, Thomas Bouchier, 
and Anne and Mary Towerſon, as her heirs at law; they being the 
deſcendants and great grand children of Mary Millington, the ſiſter 
of Sir Thomas Millington, and aunt of the inteſtate Ann Millington, 
and that they were in poſſeſſion thereof, under a decree of the Court 
of Chancery, and a verdict in the King's Bench, on an. iſſue di- 
reed out of the former court. 


On the 17th of June 1760, the plaintiffs replied to all the an- 
ſwers; but no further proceedings were had in the cauſe, for five 
years and upwards, and till after the death of the plaintiff Hannah 
Taylor, and of the defendants Anna Maria Deniſon, and Walter 
Jobber. | 


On the 31t of OFober 1765, the reſpondent filed his bill of 
revivor and ſupplement, againſt the appellant Dr. Bouchier, 
and the appellant Dr. Deniſon, as adminiſtrator of his mother, 
Anna Maria Deniſon, and alſo againſt Mary Fofter, as admini- 
ſtratrix of Walter Jobber, to have the proceedings revived againſt 
them; and by way of ſupplement, ſtated, that Thomas Millington, 
of Newbury, who was therein charged to be the father of Sir 
Thomas Millington, and of Francis Millington of Bloxam, had a 
daughter named Elizabeth, by his ſecond wife, and that E/:zabeth 
intermarried with Dr. Fo/eph Ford, of Combe, in Oxfordſhire, and 
that Alice Merchant went to live with him, and called and owned 
Mrs. Ford to be her aunt, and that Mrs. Ford called and owned 
the ſaid Alice to be her neice, and that Dr. Ford, and Francis 
Millington, called each other brothers, and Dr. Ford and his 
wife, called the family of the Bouchbiers, at Hanborough, couſins. 
it was alſo alledged, that Sir Thomas Millington, and Francis Mil- 
ington, of Bloxham, were, and were always reputed to be bro- 
thers, and that Francis Millington and his family received great 
aſſiſtance from Sir Thomas Millington towards their ſupport, and 
that the children of Sir Thomas viſited the children of Francis, 
as relations, and made them ſeveral preſents; and further, that 
Dr. Thomas Bouchier, and Frances his wife, the father and mo- 
ther of the appellant Dr. Boucbier, alſo viſited Francis Milling- 
ion, and Alice his wife, and called themſelves couſins. The bill 


allo 
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alſo ſtated, that Valter Jobber, one of the executors of Al. 
Merchant, in 1747, went to Newbury, in Berks, and ſearched the 
regiſter of the pariſh of Newbury, and found an entry of the 
baptiſm of Elizabeth, daughter of Thomas Millington, of New. 
bury, and procured a certificate of it, by Mr. Robert Penroſe, the 
rector of Newbury, and delivered: ſuch certificate to Mr. Farrer, 
then the proctor for him and Tur, the other executor of Al- 
Merchant. That Walter Jobber afterwards ceaſcd to employ 
Mr. Farrer as his proctor, and employed another proctor, and that 
Mr. Farrer, on delivering up his papers to Jobber, alledged that 
the certificate was miſlaid, and could not be found. That Jobber 
again went down to Newbury to ſearch the regiſter there, but, on 
ſuch ſecond ſearch, found the leaf whereon the baptiſm of Eliza- 
beth Millington was entered, torn out of the regiſter book, and 
therefore could not obtain a certificate, That the appellants 
pretended, that the wife of Dr. Ford was not a daughter of The. 
mas Millington, of Newbury, but that Dr. Ford married Elizabeth 
Toms ; but that they knew there were two perſons who lived at 
Combe, and were called Dr. Fords, one being Jeſeph Ford, who 
was a clergyman and rector of Henborough, and was married to 
Elizabeth Millington, daughter of Thomas Millington, and was af- 
terwards deprived of his living in Oliver Cromwel!'s time, and 
quitted the gown, and ſtudied phyſic, which he afterwards pro- 
feſſed at Combe, to thetime of his death; and the other being one 
Jeſeph. Ford, who was an apothecary-at Combe, and huſband of 
Elizabeth Toms. | 


In Hilary Term 1766, the appellants put in their anſwer to 
this bill, The appellant Dr. Bouchzer, in his anſwer denied, that 
to his knowledge or belief, Thomas Millington of Newbury had 
by his ſecond wife, or any wife, a daughter named Elizabeth, or 
any other daughter, beſides Mary, mother of Frances, the wife of 
Dr. Thomas Bouchter, deceaſed, and grandmother of the appellant 
Dr. Bouchier. He alſo denied, that Elizabeth, daughter of Tho- 


nas Millington of Newbury, or any daughter of Thomas Millington, 


did ever intermarry with Dr. Jeſeph Ford, of Combe, in the coun- 
ty of Oxford; or that Alice Merchant, one of the daughters of 
Thomas Millington, of Bloxam, ever went and lived with him oc- 
caſionally, or ever called or owned any wife of Joſeph Ford to be 
her aunt, or that any wife of Joſeph Ford ever called wow 
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Alice Merchant to be her niece, or that Dr. Ford and Francis 
Millington, of Blaxam, called each other brothers ; but ſaid, that he 
did not know, whether there was any other relationſhip between 
them. He alſo ſaid, that he believed there was a diſtant re- 
lationſhip between Dr. Ford, and Dr. Thomas Bouchier, the 
father of the appellant Bouchier, but did not know what it was; nor 
did he believe that there was a great friendſhip between them, or 
that they ever made preſents to each other. He ſaid, he believed 
that Valter Fobber might go to Newbury, in February 1740, and 
that if he did ſearch the regiſter of the pariſh of Newbury, he found 
an entry of the baptiſms of Mary, John, William, Thomas and 
Francis, children of Thomas Millington, of Newbury; but he did 
not believe, that Jobber did, or could then, or at any other time, 
find any entry of the baptiſm of any daughter of Thomas Milling- 
ton, of Newbury, named Elisabeth; or that he procured ſuch cer- 
tificate, as in the bill was mentioned to have been ſigned by the 
Rev. Mr. Penrgſe, the rector of Newbury ; and he was the fur- 
ther confirmed in this belief, becauſe he had received the follow- 
ing letter from Mr. Penroſe, 


« SIR, Newbury, Berks, Feb. 12, 1747. 

« I was very much alarmed by ſome gentlemen, who came to 
this town yeſterday, to conſult our regiſter, about the children 
of Mr. Thomas Millington. They apprehended, that Mary 
* the eldeſt daughter, was born in 1615; and finding that the 
leaf in the regiſter for that year was torn out, and many names 
wanting, they immediately concluded it was done with deſign, 
and left the town in that opinion. As {ſoon as I was informed 
of this diſcovery, I immediately determined to make you, Sir, 
* acquainted with it, as I underftood that your claim was de- 
* rived from the ſaid Mary Millington. But upon ſending for 
the clerk (who has in this pariſh always kept the regiſter), 
*and examining very carefully, I ſoon found, that the gentle- 
men were in an error. The entry of Mary Millington, who 
* was born many years after they apprehended, is ſtill in the 
* regiſter. I thought myſelf obliged to write this to you, Sir, 
das I did not know either the names or abode of the gentlemen, 
* toobviate any impreſſion that you might receive from a report, 
that our regiſter had been fraudulently caſtrated. p 

I am, Sir. 
Four moſt obedient humble ſervant, 
. Thomas Penroſe, rector of Newbury. 
Vor. VII. 17 The 


422 Caſes in Parliament. 


—— The appellant Bouchter alſo ſaid, by his anſwer, that Dr, Jo 
177%, feph Ford, who practiſed phyſic at Combe, intermarried with one 
Elizabeth Toms, daughter of Martin Toms, of Barton, in the 
1 county of Bucks, and that he was the only Dr. Ford who prac. 
tiſed phyſic ; but that whether he was ever an apothecary, or kept 
a ſhop, or ſold medicines, the appellant did not know, And 
that Joſeph Ford, the elder, who was father of Dr. Foſeph Fir, 
of Combe, was a clergyman, and rector of Hanborough about 
1636, and continued ſo till he went to Mexbury, in the county of 
Northampton, of which place he was alſo rector, and there reſided 
till his death, in December 1665, having been rector of Mexbury 
about eighteen years. That he never to his remembrance had 
heard, nor did he believe, that Dr. or Mr. Ford, who was rector of 
Hanborough, was ever deprived of his living at the time of the 
grand rebellion, or that he ever quitted the gown, or read or 
ſtudied phyſic, or that he ever practiſed or profeſſed phyſie at 
Combe, or any where elſe; or that Fo/eph Ford, the ſon, ever was 
a clergyman, or enjoyed any benefice in the church, or was de- 
prived of any church preferment; or that the ſaid Fo/eph Ford, 
the father, ever intermarried with any daughter of Thomas Mi. 
Imgton. But he had been informed, and believed, that Toſeph 
Ford, the elder, in June 1637, ſurrendered a, copyhold eſtate at 
Hanborough, to the uſe of himſelf for life, with remainder to the 
uſe of his wife Bridget and her heirs; from which it appeared, 
that her Chriſtian name was not Eligabetbhb. That the ſuggeſtion 
in the bill, that Alice Millington, afterwards Merchant, went to 
live with the ſaid Fo/eph Ford and his wife, and occaſionally called 
or owned Mrs. Ford to be her aunt, and that Mrs. Ford called 
and owned Alice to be her neice, appeared to be without the lealt 
foundation of truth, from the following circumſtances ; vis. 
That To/eph Ford died in 1656, and Dr. Bouchier was not mar- 
ried to Frances his wife, neice of Sir Thomas Millington, till 
16813 and that Alice was not born till 1685. 


The reſpondent having replied to the anſwers of the appel- 
lants, examined ſome witneſſes; but all the witneſſes who 
were formerly examined for the appellant Dr. Bouchier in the 
Prerogative Court, being dead, no proofs were taken on the part 
of the appellant. 


On the 11th of March 1774, the cauſe was brought to! 
hearing, as againſt the appellants only, before the Maſter 


] 


of the 
Rolls, 


the 
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Rolls, ſeveral orders having been previouſly obtained by the ap- 


pellants, for proving the death of witneſſes examined in the 
fait about adminiſtration to Mrs. Ann Millington, in the Prero- 
oxtive Court, and copies of, allegations and depoſitions there, 
and alſo a decree in Chancery in two cauſes, about the right to 
the real eſtate of the inteſtate Mrs. Ann Millington, one between 
Charles Hitchman plaintiff, and James Graſſet and others defen- 
dants, and the other between Charles Hitchman plaintiff, and 
Thmas Bouchter and others defendants, and particularly a ge- 
era order for reading the proceedings in the Prerogatice 
Curt. On this hearing, his Honour was pleaſed to order, 
that the parties ſhould proceed to a trial at law in the 
Court of King's Bench, in the next Trinity Term, or the Sit- 
tings after, or at any ſuch other time as the Chief Juſtice of 
that Court ſhould appoint, on the following ifſue ; viz. whether 
Francis Millington of Bloxam, father of the inteſtate Alice Mer- 
chant, was brother of Sir Thomas Millington, in the pleadings 
mentioned? And the plaintiff there was to be plaintiff at law, 
ind the appellant Bouchier was to be defendant; and his Ho- 


nour reſerved the conſideration of coſts and all further directions, 
till after the trial. 195 


The appellants conceiving that they were aggrieved by this 
order, and that no ifſue ought to have been granted, but that 
the reſpondent's bill ſhould have been diſmiſſed, appealed to the 
Lord Chancellor Bathurſt, and the appeal was heard before his 
Lordſhip on the 21ſt of Fuly 1775; when his Lordſhip was 
pleaſed to order, that the iſſue directed by the Maſter of the 
Rolls ſhould be varied, and fhould be © Whether the teſtatrix 
Alice Merchant, was the couſin- german and next of kin of 
Ann Millington, in the pleadings mentioned, at the time of 
the death of the ſaid Ann Millington.” His Lordſhip alſo 
ordered, that the trial of the iſſue ſhould be at the bar of the 
Court of King's Bench, in Hilary Term then next, or at 
luch other time as that Court ſhould appoint; and with this 
iiation, the order of the Maſter of the Rolls was affirmed. 


From this decree the appellants appealed ; and on their be- 
lf it was faid, that there were two general grounds, on which 
Was conceived the iſſue to try, whether Alice Merchant was 
the couſin- german and next of kin of the inteſtate Ann Millington, 
Wolt to have been refuſed ; one that the ſentence of the Eccle- 

ſiaſtical 


E. Thurlow. 


A. Wedder- 
burn. 
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ſiaſtical Court, by which the letters of adminiſtration wes 
granted to the appellant Dr. Bouchier, excluded the Court of 
Chancery from the power of directing an iſſue; the other, that 
if the Court had the power, yet under the particular circum. 


| ſtances of the preſent caſe, it ought not to have been exerciſed 


in favour of the reſpondent. And it would be proper to view 
the caſe in both theſe lights. | 


It muſt be conceded, that ſo far as regards the granting of 
adminiſtration, and all ſuits for conteſting the right to it, 
the Spiritual Courts are poſſeſſed of a /o/e and exclufive jurildic. 
tion. Another thing equally uncontrovertible is, that the ſame 
Courts have alſo a juriſdiction in reſpect to the ditributin of 
inteſtate's effects, but this differs from the former, becauſe it i; 
merely concurrent; the Court of Chancery having a juri{didion 
over the ſame ſubject. And from theſe two poſitions, flowed 
the objections to the Court of Chancery's power of interference 
in the preſent caſe; for upon an inveſtigation into the conſe- 
quences which muſt ariſe from ſuch an interference, it would 


appear to operate, both as an ixvgſion of the Spiritual Court 


fole juriſdiction, and as an undue controul of its concurrent one. 


In the ſuit in the Spiritual Court, about the right to adminiſe 
to Mrs. Ann Millington, the queſtion was preciſely the ſame 
that which the reſpondent wanted to litigate, in the bill he hat 
brought in Chancery for the benefit of a d:fribution. Had Dr. 
Bouchter and Alice Merchant claimed the adminiſtration to Mrs 
Millington, as her relations in equal degree, the Ecclefialtica 


Judge would have had a right to prefer Dr. Boucher, on tit 


ſuppoſition that his pedigree was not controverted, or being 
controverted was well proved, without coming to any deciſion 
on the relationſhip ſet up by Alice Merchant ; and if the Judge 
had proceeded on that principle, her claim would have been! 
unimpeached, and as open to litigation in a ſuit for diſtribution 
either in the ſame Court, or in the Court of Chancery, 1 
Dr. Bouchier had never obtained the adminiſtration. But th 
caſe which really exiſted, was quite of a different kind. Ac 
cotding to the pedigree on which Alice Merchant founded be 


pretenſions, ſhe was firſt couſin to the inteſtate, whereas Pr 


Bouchier only claimed to be firſt couſin once removed; and thi 

inequality of claimed relationſhip, rendered it impoſſible 'Y 

avoid pronouncing ſentence on Alice Merchant's pedigre* be 

cauſe if it was true, it was beyond the power of the — 
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give the adminiſtration to Dr. Bouchier. The conſequence of 
this in argument, ſeemed deciſive againſt the juriſdiction of the 
Court of Chancery, over the cauſe of diſtribution inſtituted by the 
reſpondent. The object of his proceeding in that Court, was 
to have Alice Merchant declared the next of kin of Mrs. Ann 
Millington at her death ; but this obje& could not be attained, 
without contradicting the ſentence of the Eccleſiaſtical Court, 
which declared that Tur/t and Jobber, the executors of Alice 
Merchant, had failed in proving her the next of kin, and there- 
fore gave the adminiſtration to Dr. Bouchier, Should ſuch a 
contradiction be allowed of, it would wholly counteraR the de- 
cilon of the Spiritual Judge, by diſappointing Dr. Boucher, 
and thoſe in the ſame intereſt, of the fruits of that deciſion, 
and by depriving them of the benefit of diſtribution, to the 
benefit of which they would otherwiſe be neceſſarily entitled. 
Thus under colour of exerciſing a juriſdiction in a queſtion of 
diſtribution, the Court of Chancery would indireRly impeach 
and ſubvert the foundation of a ſentence granting adminiſtration, 
and prevent its beneficial conſequences to the appellants; and 
therefore would in effect invade the ſole juriſdiction of the 
Spiritual Court in point of adminiſtration, as much as if it was 
to repeal the adminiſtration itſelf. | 


f 


But it was further proper to conſider, that as in the preſent 
caſe, the queſtion determined by the ſentence in the ſuit about 
adminiſtration, was the ſame as if the ſuit had been for d:ftribu- 
tion, ſo the effect of it ought to correſpond, and be the ſame in 
point of concluſion ; becauſe the principles on which a ſentence 
in one ſuit for diſtribution, operates as a bar to another for the 
lame purpoſe, is, that the ſame perſon ſhall not try the ſame 
queſtion, in reſpect to the ſame ſubject, in two different ſuits ; 
and this applies equally to a ſentence in a ſuit for adminiſtration, 
when the point adjudged is the ſame as it would have been if 
the parties had conteſted about diſtribution. Accordingly, in 
the Eccleſiaſtical Court, this would have been the effect of ſuch 
a ſentence granting adminiſtration, and there it would be plead- 
able in bar to a ſuit for diſtribution ; and the effect ought to be 
the ſame in the Court of Chancery, both on account of the juſ- 
tice and reaſonableneſs of the rule, and for the ſake of pro- 
ducing uniformity in the exerciſe of concurrent juriſdictions, 


The ſentence granting adminiſtration to Dr. Bouchzer, being 
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then to be conſidered as a ſentence in a ſuit for diſtribution, 
it could ſcarce be contended, that ſuch a ſentence would not be 
a bar to a ſecond ſuit for diſtribution, though inſtituted in an. 
other Court; for that would be arguing for a right to reſort to 
two concurrent juriſdictions ſucceſſively, for the trial of the ſame 
queſtion, and if allowed, would give occaſion to claſhing and 
contradictory determinations; and the Court /aft applied to, 
could not proceed with any effect, without preventing the exe- 
cution of the ſentence of the Court firſt applied to; which would 
be aſſuming a moſt unreaſonable controul over a Court haying 
equal cognizance of the cauſe, and would in fact amount to an 


exerciſe of appellate jutiſdiction. 


At the hearing before the Lord Chancellor, it was objected, 
that Alice Merchant being dead at the time of the ſentence in 
the Eccleſiaſtical Court, Dr. Bouchier was then become as near 
of kin as any other perſon; and therefore it was competent for 
the Spiritual Judge to prefer him to the adminiſtration, with- 
out deciding any thing as to diſtribution. But this objection 
was without the leaſt foundation ; for it was ſettled ſoon after 
the ſtatute of diſtribution, that the right to adminiſtration which 
exiſts at the death of the inteſtate, is tranſmiſſible ; and that the 
repreſentatives of that perſon, who was then next of kin, have 
the ſame right to it, as ſuch perſon, if living, would himſelf 
have. The ſentence granting the adminiſtration to Dr. Boucbier, 
was full evidence of the practice of the Eccleſiaſtical Court in 
this reſpect; for as a foundation for giving him the adminiſtra- 
tion, the ſentence previouſly declared, that the executors of Alice 
Merchant had failed in proving her next of kin; from whence it 
muſt be inferred, that if they had not ſo failed, the adminiſtra- 
tion would have been granted to them. 


It might alſo be objected, thatthe reſpondent was not a party 
to the ſuit in the Eccleſiaſtical Court, and therefore ought not 
to be bound. But there was a very obvious anſwer to this. 


Turſt and Jobber, the executors of Alice Merchant, as truſtees - 


for the reſpondent, and all others beneficially intereſted under 
her will, were the proper perſons to conteſt with Dr. Boucbir' 
and the reſpondent, as reſiduary legatee of Alice Merchant, Wi 
as much bound by the event of the ſuit with her executors, 4 
if he had been a party; unleſs he could ſhew, that the execu- 


tors had pleaded faintly, or in any manner carried on the ſuit 
collufively- 
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calaſevely. Executors are ranked by the civilians amongſt the 
gitini contradictores; i. e. perſons who having the primary and 
principal right, may proſecute or defend ſuits, ſo as to conclude 
others, whoſe rights are of the ſecondary and dependent kind; 
which is the reaſon for allowing ſuch third perſons to intervene. 
A writer of great authority on the civil law *, in explaining 
where res inter alias acta ſhall bind third perſons, ſays, ſua na- 
ura ac propria vi necet vel prodeſt ſententia aliis, quam inter 
quos lata eft, quot ies lis tractatur cum legitimo contradictore, a quo 
eeteri jus ſuum tanquam a fonte derivant ac recognoſtunt. He 
next explains the term of legitimus contradiftor, by adding, is, 
quem legitimum contradictorem appellamus, unde præjudicium vel 
commodum, quod ex tali ſententia quoad tertium aboritur, decimus 
plenius eſſe, atque rei, etiam guoad hunc, judicate vim obtinere ; 
n-que enim tertio, qui inititur Juri legitimi contradictoris, eoque ad 
cauſam ſuam uti neceſſe habet, eandem quaſtionem denuo retractare 
cet, The ſame author then proceeds to illuſtrate the doctrine 
by examples; and amongſt them, we find the caſe of an heres 
faftus, or ſcriptus, who, ſo far as concerns the perſonal eſtate, an- 
ſlwers to an executor amongſt us, and legatees; in reſpe& to 
whom he ſays, pariter ſi ſeriptum, heredem ſuperaverit is, qui le- 
fitimam vindicabit hœreditatem, etiam legatarits ac fidet commiſſa- 
rus nocebit ſententia, ut demonſirat Papinianus ; totum enim lega- 
trum jus dependet ab inſtitutione heredis, unde vires capit teſta- 
nentum, que an recte ſe habeat vel non, inter ſcriptum et legiti- 
mm heredem diſquiri debet. Cui quidem queſtioni hodie locus tan- 
lun foret, i ex alio capite, quam injuſta præteritione vel ex here- 
lone liberorum vel parentum, teſtamenti jus impugnatur; his 
nim caſibus, annullata inſtitutione, cætera ſervantur, If then, 
in the caſe here ſuppoſed, ſentence againſt the executor in re- 
ſpect to the conſtitution of the will itſelf, on which the tight to 
the whole property of the teſtator depends, is binding upon the 
lepatees ; a fortiori ought a ſentence, which, as in the preſent 
ale, only decides as to a part of the property claimed under Alice 


Merchant's will, to be ſo. But it is not peculiar to the civil 


aw, or the practice of our Eccleſiaſtical Courts, that ſentence 
ganſt an executor binds the legatees; for in this inſtance, our 
emporal courts adopt a like rule. Decrees in the Court of 
lncery againſt executors, are concluſive againſt legatees, and 
ll others beneficially intereſted in the perſonal eſtate, though 
© latter are not parties to the ſuit, unleſs the executors plead 


faintly, 
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ning; which was proved by ſeveral of the witneſſes examined 


Caſes in Parliament. 


faintly, or collude; and judgments againſt executors in the Court, 
of Common Law have a like effect, though in them legatees cy. 
not be parties. Nor could the reſpondent reaſonably complain 
of any hardſhip, in applying the rule to his caſe. He could ng 
alledge zgnorance of the pendency of the ſuit there ; for it ap- 
peared by the ſupplemental bill, and by the anſwer to it, that he 
had a correſpondence with Dr. Bouchier on the ſubject, ſoon 
after the death of the inteſtate Mrs. Ann Millington ; and in 
truth, he was @ moſt active perſon in the affair from the begin- 


for Turſt and Jobber, in the Eccleſiaſtical Court; who depoſe, 
that they gave their evidence at the inſtance of the reſpondent, 
If he had been diſſatisfied with the manner in which Turf and 
Jobber litigated the affair, he might by the rule of the Eccleſ. 
aſtical Court, have inter vened, by an allegation pro intereſſ ſu, 
and ſo have made himſelf a party to the ſuit. As to faint plead- 
ing or colluſion, it was not ſo much as ſuggeſted by the reſpon- 
dent, that either of them was imputable to Alice Merchant's 
executors in their ſuit with Dr. Bouchrer. | 


It might alſo be objected, that Tur// and Jobber, again 
whom the ſentence of the Eccleſiaſtical Court was pronounced, 
refuſed to proſecute an appeal, and ſuffered the fifteen days al- 
lowed for that purpoſe to elapſe, without uſing the opportunity; 
and that as the reſpondent was not a party, the ſuit and appeal 
could not be carried on by him; and therefore it would be ver 


hard to bind and conclude him by a ſentence, from which he 
was not at liberty to appeal, But it ſhould be recollected, thi 
mere hardſhip will not vary the legal effect of a ſentence in the 
Eccleſiaſtical Court; and upon that it was, that the queſtion 
whether the Court of. Chancery hath the power to grant an iſſue ci 
muſt turn. Beſides, if there was any hardſhip in the caſe, it h ee 
entirely proceeded from the reſpondent's own conduct, and e 
had brought it upon himſelf. The ſuit in the Eccleſiaſtic th 
Court, between Dr. Bouchier and the executors of Alice Mercia! le 
was pending for ſeven or eight years after her death; and duril lo 
the whole of that time, the reſpondent was at liberty to har 5 
made himſelf a party; and if he had done ſo, he would ha ak 
had the ſame right to an appeal, as if he had been a party E be 


the beginning, 


Anotlt 
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Another objection might be urged, that the Lord Keeper's or- 
der upon the appellants plea to the juriſdiction, having been ac- 
quieſced in by anſwering, it was now too late to uſe the ſen- 
tence of the Fcclefiaſtical Court, either as excluding the ju- 
riſdiction of the Court of Chancery, or as a bar to the relief 
prayed by the reſpondent. But by attending to the words 
of the Lord Keeper's order it appeared, that ſo far from decid- 
ing upon the effect of the ſentence, and over-ruling the plea, he 
only ordered that it ſhould ſtand as an anſwer, with liberty for 
the reſpondent to except to it, and expreſsly reſerved the be- 
nefit of the plea till the hearing. By this manner of proceeding, 
his Lordſhip, though he held the ſentence inſufficient to pre- 
clude the reſpondent from the benefit of an anſwer, yet reſerved 


the final conſideration of the ſentence till the hearing of the 


cauſe ; and conſequently, left the appellants at liberty to avail 


ſwer. 


But however clear the Chancellor's power might be, in point of 
juriſdiction, however unavailing the proceedings of the Eccleſiaſ- 
tical Court in point of concluſion; the appellants ſtill hoped, that 
the caſe of the reſpondent was not ſuch as entitled him to an iſſue. 


the power of the Court of Chancery to direct iſſues to try who 
were the next of kin, ſeems peculiarly to be a matter of diſere- 
tion ; the Courts of Common Law not being competent to ſuch 
ſuits, and conſequently, the trial by jury being unattainable, ex- 


Now in the preſent caſe, there was a concurrence of the ſtrongeſt 
circumſtances, to influence the exerciſe of diſcretion againſt the 
reſpondent. Some credit and reſpect were ſufely due to the ſen- 
tence of the Eccleſiaſtical Court, in a caſe ſo confeſſedly within 
the peculiar ſphere of its juriſdiction; more eſpecially, where a 
ſentence was pronounced, as it was in the caſe in queſtion, after a 


*XMination of every witneſs, and the hearing of every kind of 
dence which the utmoſt diligence of the moſt adverſe parties 
could adduce, while the buſineſs was recent; more than one 
bundred witneſſes having been examined in that Angle branch of 
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themſelves of it in every other way, except by avoiding to an- 


In the inſtance of ſuits for the diſtribution of an inteſtate's effects, 


cept through the ſpecial interpoſition of the Lord Chancellor. 


long and expenſive litigation of ten or eleven years, and after an 
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queſtion now in controverſy had undergone. The ſame queſtion 
was agitated in the year 1754, reſpecting the real eſtate of the in- 
teſtate, Mrs. Ann Millington ; and it being tried by a jury, at the 
bar of the Courtof King's Bench, upon an iſſue directed out of the 
Court of Chancery, a verdict was given againſt the very identical 
pedigree which the reſpondent now ſet up; and that verdict was 
afterwards confirmed by a decree. And though the competitors 
for the real eſtate, were different perſons from thoſe now contend- 
ing for the per/onalty, and therefore the verdict and decree were 
not binding upon the reſpondent ; yet the knowledge of thoſe 
proceedings, which were referred to in Dr. Bouchter's anſwer to 
the reipondent's original bill, and had been reſorted to by the re. 
ſpondent, in order to make uſe of the depoſitions taken in the uit 
about the real eſtate, and were read at the hearing of the preſent 
cauſe, tended to make the ſentence of the Ecclefiaſtical Court ſtill 
more ſatisfactory, and ought therefore to have ſome weight in the 
ſcale of diſcretion, To this ſentence, and this verdict of a jury, 
againſt the pedigree on which the reſpondent founded himſelf, 
might be added, the extreme weakneſs of the evidence brought 
to ſupport his claim, and the great ſtrength of that produced 
againſt it. And it might alſo be obſerved, that ſome of the wit- 
neſſes, who {wore to circumſtances the moſt material, if they had 
been true, ta prove the relationſhip of Alice Merchant to the 
inteſtate Ann Milling ton, groſsly and apparently perjured them- 
ſelves. This would account for the Spiritual Court's condemn- 
ing Turſt and Jobber in coſts ; a ſeverity, which as they were only 
executors in truſt for the reſpendent, they would ſcarcely haye 
experienced, if the court had not deemed them guilty of impro- 
per conduct in making uſe of ſuch evidence. And ſeveral excep- 
tionable witneſſes having acknowledged that they were examined 
at the inſtance of the reſpondent, made it difficult to free hin 
from a ſuſpicion of the like criminality. 


Nor ſhould the greatlength of time, during which there had been 
an acquieſcence on the part of the reſpondent, or the tardy manner 
of proſecuting his ſuit when it was commenced, be forgotten. The 
ſentence of the Eccleſiaſtical Court in favour of Dr. Boucher, Vas 


pronounced in January 1754 ; but the reſpondent and bis late 0 
wife, did not file their original bill, till O#ober 1758, fo that nei «4 
| ts; [ 


five years intervened without any attempt againſt the appellan 


within which time, Dr. Bouchier, relying on the ann 
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the acquie ſcence therein, had actually made a diſtribution. In 
Trinity Term 1759, the appellants put in full anſwers; but the 
reſpondent did not reply till June 1760, and by this delay, al- 
moſt another year was loſt, After replying, there was a further 
delay of more than five years, for the reſpondent did not take 
one ſtep in the cauſe, till October 1765; and in the ſubſequent 


ſages of it, there was an unneceſſary delay on his part, of more 


| than ſeven-or eight years more. This acquieſcence, and theſe di- 
Iatory proceedings on the part of the reſpondent, were very diſad- 
yantageous to the appellants ; for in conſequence thereof, and of 
the remote period of time to which moſt of the material facts of 
the caſe related, many of them having happened more than 70 
years ago, the appellants would be driven to reſort to the depoſi- 
tions taken in the Eccleſiaſtical Court, inſtead of having the be- 
neſit of viva voce evidence; which they could have had, if the re- 
ſpondent had not been ſo late in firſt making his claim, and fo 
lilatory in the proſecution of it. Upon the whole therefore, 
the appellants preſumed to hope, that a queſtion which had been 
tried and decided upon in two inſtances, once by the Eccleſiaſti- 
cal court, and once by a jury, might now be ſuffered to continue 
undiſturbed ; and that a perſonal property, which had already 
been the ſubje& of controverſy for upwards of 7h:irty two years, 
might at length be quietly enjoyed, without opening the door to 
further litigation. 


On the part of the reſpondent it was contended, that the ſingle 
queſtion in the cauſe, © Whether Alice Merchant was at the time 
* of the death of Ann Millington, her next of kin,” was a fact 
properly and conſtitutionally to be determined only by a jury ; 
and that as the Court of Chancery would not, in ſuch caſe, have 
made a decree, without firſt directing an iſſue, and having the 
point determined at law; ſo that Court, which has a con- 
current juriſdiction with the Eccleſiaſtical Courts in matters of 
this nature, ought not to be bound by a ſentence of the Eccleſi- 
tical Court, as to the fact of the next of kin, which the Eccleſiaſ- 
tical Court had not the power finally and conſtitutionally to 
determine, not being inveſted with power to direct an iſſue. 
Aud therefore, although the Court of Chancery could not, in 
eaſe on the trial of the iſſue a verdict ſhould be found for the 
telpondent, ſet aſide the adminiſtration; yet the Court might de- 
eee the adminiſtrator to be a truſtee for, and accountable to the 
rſpondent. The ſentence pronounced by the Eccleſiaſtical Court 
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county of Stafford ; to hold the ſame from Michaelmas 1601, fo 
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was only in the nature of an interlocutory decree, and not a de. 
finitive ſentence ; for it declared, that the appellant Bouchier vn 
the natural and lawful couſin once removed, and as far as appex. 
ed to the Court, the next of kin to Ann Millington; fo that any 
nearer relation which might afterwards appear, would be entitled 
to the effects of Ann Millington. That as Walter Jobber, the 
ſurviving executor of Alice Merchant, refuſed to proceed in the 
appeal, the reſpondent and his wife had it not in their power to 
proceed therein, being no parties to the ſuit in the Eccleſiaſticy 
Court; and could therefore only have relief in a Court of Equity, 
And the decree of the Court of Chancery, inſiſted on by the ap. 
pellants anſwer, ought in no reſpect to affect the reſpondent ; the 
queſtion thereby determined, being only as to the heir at law, and 
not as to the next of kin of Ann Millington ; and the reſpondent, 
or any perſon under whom he claimed, not being a party to that 
ſuit. It was therefore, hoped, that the decree would be affirmed, 
and the appeal diſmiſſed with coſts. 


But after hearing counſel on this appeal, it was oRDERED and 
ADJUDGED, that the decree therein complained of ſhould be te- 
verſed; and that the reſpondent's bill ſhould be diſmiſſed, 


A. 


Richard Lee, Eſq; "I K Appellant, 


The Right Hon. George Venables, Lord 


Vernon. 4 5 1 


ö Reſpondent, 


11th March, 1776. 


ING Charles II. by indenture of leaſe, dated the 8th 
January 1661, under the Seal of the Dutchy of Lancif- 

ter, in conſideration of the many good and faithful ſervices done 
to his Majeſty, by Edward Vernon, Eſq; then one of the gentle 
men of his Majeſty's privy chamber, did give and grant to the 
ſaid Edward Vernon, the parks of Hanbury and Tutbury, in the 


2 ti 
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the term of 31 years, at the yearly rent for Hanbury Park, of 
510. 5. 9 d. and for Tutbury Park, of 35 l. 105. 


By indenture of leaſe, dated the 8th of July 1662, under the 
deal of the Dutchy of Lancaſter, King Charles II. granted to Sir 
Tomas Morgan, the ſaid parks of Hanbury and Tutbury, with the 
ppurtenances ;; to hold the ſame from Michaelmas 1692 (at which 
time the former leaſe granted to Mr. Vernon would expire) for a 
term of 21 years, at the yearly rent for Hanbury Park, of 5 J. 25. 
64, and for Tutbury Park, of 3 J. 11s. And his Majeſty did, by 
the ſame indenture, grant and aſſign to Sir Thomas, the rents re- 
ſ{rved by the leaſe of 1661. 


By indenture of leaſe, dated the 8th of July 1678, under the 
deal of the Dutchy of Lancaſter, reciting the two former leaſes, 
and taking notice, that the leaſe granted to Sir Thomas Morgan, 
was then become veſted in the ſaid Edward Vernon; King 
Charles II. in conſideration as well of 140 J. as of many good 
nd faithful ſervices thentofore done to his Majeſty, by the ſaid 
Edward Vernon, and in conſideration of the rents therein reſerved, 
lid give, grant, and demiſe, unto the ſaid Edward Vernon, all 
that park called Hanbury Park, being parcel of his Majeſty's 
honour of Tutbury, and Dutchy of Lancaſter, in the county of 
Stafford; and alſo all that park called Tutbury Park, or the 


and foil of the ſaid parks, with the herbage and pannage thereof 
relpetively (except timber trees, and woods, mines, quaries, and 
plaiſter pits, in or upon the premiſes, with free ingreſs, egreſs and 
rezreſs, for the uſing thereof at all times); to hold the ſame, from 
the 29th day of September 1713 (at which time the former term 
of 21 years, granted to Sir Thomas Morgan would expire) fer the 
term of 63 years, under the yearly rent of 8 J. 13s. 6 d. payable 
at Lady-Day and Michaelmas, by equal portions, 


In 1687 the ſaid Edward Vernon died, leaving iſſue, only two 
lauphters, Mary and Elizabeth, both of whom died without iſſue, 
ad unmarried. 


After the death of the ſaid Edward Vernon, the laſt mentioned 
leaſe of Hanbury and Tutbury Parks, became in 1723, by divers 


neſne alignments, veſted i in the appellant's late father, Richard 
Vol. VII. 5 8 Lee, 


Little Park, under the caſtle of Tutbury; and alſo, all the ground 
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Lee, Eſq; for the remainder of the ſaid term of 63 years, wh, 
was accordingly in poſſeſſion thereof, until the time of his death 
which happened in October 1748 ; he left a widow, and the ap 
pellant his only ſon, then about five years old; and by his will, 
(after diſpoſing of ſuch parts of his real eſtates as were not ſettled 
upon his marriage) he gave all his perſonal eſtate to his wife 
Apollonia Lee, and appointed her ſole executrix, which ſhe ſoon 
after proved in the Prerogative Court of Canterbury, and by yir. 
tue thereof, entered upon the premiſes compriſed in the ſaid 
leaſe, and held the ſame to the time of her death, which happened 
in May 1763 ; and by her will ſhe gave to the appellant her fon 
all the reſt and reſidue of her perſonal eſtate, to be paid or deli. 
vered up to him, at his age of 21 years, or marriage. 


Under this bequeſt, the appellant enjoyed the leaſehold pre- 
miſes in queſtion ; which lying in ſight of the reſpondent's 4. 


mily ſeat, at Sudbury, in the county of Derby, on the oppoſite ſide 
of the river Dove, and being likewiſe contiguous to the lands and 


caſtle of Tutbury, held by leaſe from the Crown, under the 
Dutchy Seal, the term and intereſt in which the reſpondent had 
purchaſed ; he, in the year 1755, applied in perſon, to Lord 
Edgecumbe, then Chancellor of the Dutchy of Lancaſter, and te- 
preſented to him, that he (the reſpondent) was the heir male df 
the ſaid Edward Vernon, and in poſſeſſion of the family ſeat by 
inheritance from Henry Vernon his great grandfather, and that 
the ſaid leaſehold eſtates had been diſpoſed of out of the family, 
by the ſaid Edward Vernon, or his repreſentatives, and were very 
deſirable to be enjoyed with the reſpondents ſaid ſeat, and there- 
fore the reſpondent requeſted of Lord Edgecumbe, as a matter of 
favour, that a reverſionary leaſe of the ſaid parks might be grant- 
ed to him, to commence on the expiration of the leaſe then ſub- 
ſiſting. | 


With this requeſt Lord Edgecumbe thought proper to com 
ply; and accordingly, by indenture, dated the 12th of May 1755 
under the ſeal of the Dutchy of Lancaſter, his Majeſty King 
George II. in conſideration of a fine of 200 J. demiſed the ſaid 
two ſeveral parks, and the ſoil and ground thereof, with thei 
appurtenances, to the reſpondent ; to hold the ſame to him, 1 
executors, adminiſtrators, and aſſigns, from Michaelmas 1776 


at which time the term of 63 years, granted by the faid [cal 
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under the ſeveral rents following (that is to ſay), for Hanbury 
Park, the yearly rent of g1/. 55s. 9d. and for Tutbury Park, 
the yearly rent of 35. og. and which ſaid rents were thereby 
reſerved to be paid at Lady-day and M:chaelmas in the accuſtom- 
ed form. And for this leaſe the reſpondent paid 2001. by way 
of fine, and the further ſum of 41/7. 14s. 6d. for fees and 


charges. 


In the year 1765 the reſpondent preſented a petition to Lord 


grant to him of the ſaid parks and premiſes for ſuch further 
term, as together with the terms then ſubſiſting would make up 
21 years. And in the years 1766, and 1768, two petitions were 
preſented by the appellant to Lord Strange, praying, that a 
leaſe might be granted to him of the ſaid parks for ten years and 
a half, to commence from the .5th of April 1786, when the leaſe 
now in queſtion would expire, or for ſuch other term as to his 
Lordſhip ſhould ſeem meet. 


In purſuance of an order made by Lord Strange, the matter 
of theſe petitions, on the part both of the appellant and the re- 


of counſel for the parties, on the 8th of April 1768, when his 
Lordſhip declared, that the tenant right, or Lord's favour of re- 
newal of the leaſe of the ſaid parks was in the appellant ; and 
his Lordſhip was pleaſed to diſmiſs the petition of the re ſpon- 
dent, and to ſuſpend for the preſent, all proceedings upon the 
matter of the appellant's petition, ſo far as the ſame reſpected the 
new leaſes prayed. 


In Hilary Term 1773, the appellant filed a bill again? the 
reſpondent, in the Court of Exchequer, by which he prayed 
that the reſpondent might be declared a truſtee for him, as to 
the Icaſe granted in 1755, and might be decreed to aſſign the 
me to the appellant, for his own uſe and benefit ; the appel- 
lant thereby offering to pay the reſpondent the fine of 200 J. and 
al reaſonable expences incurred in obtaining the {aid leaſe, toge- 
ler with intereſt for the ſame, from the reſpective times of pay- 
ment thereof. And as a ground for ſuch relief, the bill charged, 
Hat when the ſaid leaſe was obtained, the appellant was an in- 


at of ſeven years of age; that the reſpondent had preſented 
1 5 the 


Strange, then Chancellor of the Dutchy of Lancaſter, praying a 


ſondent, came on be heard before his Lordſhip in the preſence 
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the petition, upon which the ſaid leaſe was granted by Lord 
Edgecumbe, as Chancellor of the Dutchy, without the privity of 
the appellant's mother, in whom the poſſeſſion of the premiſes 
then was; that no mention was made in that petition, as uſual 
in ſuch caſes, of any term or intereſt ſubſiſting in another perſon, 
nor any notice given to the appellant's mother of the applica- 
tion for ſuch leaſe, but on the contrary, the whole tranſaction 
was induſtriouſly concealed from her ; and that the petition pre- 
ferred to Lord Edgecumbe for obtaining ſuch leaſe had undyly 
ſtated, that the reſpondent would have been entitled to the pre. 
miſes, if Edward Vernon had not diſpoſed thereof; but the ap- 
pellant charged, that the reſpondent was not of kindred to the 
ſaid Edward Vernon. 


On the 17th of April following, the reſpondent filed à demurrer 
to this bill; on the argument of which, two of the Barons were 
of opinion, that the demurrer ſhould be allowed, and the other 
two were againſt the allowance of it; thinking, that the appel- 
lant ought to have the ſatisfaction of an anſwer to the bill, eſpe- 
cially to ſuch part thereof as ſought. a diſcovery of facts. And 
therefore in May 1773, the reſpondent filed his anſwer to the 
bill, in which he admitted, that when the ſaid leaſe was granted 
to him, the appellant was an infant; and that he did not give 
notice to the appellant's mother, when he applied to Lord 
Edgecumbe for a grant of the ſaid leaſe; but the reſpondent 
> denied that he had. induſtriouſly concealed the tranſaction from 
her, and infiſted, that he was not in any reſpect bound to dil- 
cloſe it to her, or to inform Lord Edgecumbe, that the appel- 
lant's mother had at that time any intereſt in the premiſes de- 
miſed to him ; for that he had been informed and believed, that 
until Lord Strange became Chancellor of the Dutchy of Lat 
caſter, no certain rules had ever obtained with reſpect to grant 
ing leaſes of dutchy lands; but that the Chancellor of the Dutch) 
for the time being, had always been uſed to grant leaſes of eltate 
held thereof, to ſuch perſons as he thought fit, without regard, ane 
without giving notice to the leflce or tenants in poſſeſſion thereol 
reſpectively ; and though the reſpondent believed, that previ 
to the grant of the ſaid leaſe to him, and after his perſonal# 
plication to Lord Edgecumbe, and his compliance with the * 
ſpondent's deſire a petition had been preſented to Lord Ea 


cumbe, to the effect ſtated by the appellant in his bill, yet J 
uct 
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ſach petition was prepared as a matter of courſe, and in compli- 
ance with the forms of the office, without the reſpondent's direc- 
tion or privity, and to the beſt of his remembrance was not 
ſigned by him; and he declared by his anſwer, that he never 
did affert, either to Lord Edgecumbe, or any other perſon, that 


they not been diſpoſed of by the ſaid Edward Vernon, nor did 
he obtain the ſaid leafe on any ſuch or the like ſuggeſtion, 
but merely as being heir male of the ſaid Edward and Henry 
Ternon, and of the ſenior branch of the Vernon family, and in 


the ſaid leaſehold premiſes, and as a matter of friendſhip from 
Lord Edgecumbe, and a favour from the Crown to the reſpon- 
dent, whoſe relation Edward Vernon, originally obtained the 
grant of the ſaid parks from King Charles II. in conſideration 
of many acceptable ſervices, and in particular of money, to a 
conſiderable amount, advanced to the King during his exile at 


Breda. 0 


To this anſwer the appellant replied, and paſſed publication, 
but did not examine any witneſſes. 


the Court was equally divided; the Lord Chief Baron Smythe 
and Mr, Baron Eyre being of opinion, that the bill ſhould be 
difniſed ; Mr. Baron Perrot and Mr. Baron Burland being of 
opinion, that the reſpondent ſhould be declared a truſtee of the 
leaſe in queſtion, for the benefit of the appellant. 


In conſequence of this equal diviſion, the cauſe was to have 
been heard before the Right Honourable the Chancellor, and the 
Barons of the Exchequer, but before it came on, Mr. Baron 
Hotbam was appointed to ſucceed Mr. Baron Perrot; and the 
cauſe was thereupon ſet down for re-hearing before the Barons 
only; and coming on accordingly upon the 19th of June 1775, 
the Court were given to underſtand, that in caſe Mr. Baron Ha- 
tbam ſhould be of opinion for the appellant, the cauſe could re- 
ceive no deciſion, the other Barons declaring they had no reaſon 
to alter their former opinions, and in caſe Mr. Baron Hotham 
ſhould be of opinion with the reſpondent, that the appellant 
intended to appeal; the Court therefore, for the ſake of expedi- 
ting the parties, recommended a diſmiſſion of the bill without 
Vol. VII. 5 T further 


he ſhould have been entitled to the ſaid leaſehold premiſes, had | 


poſſeſſion of the family ſeat and eſtates in the neighbourhood of 


On the 24th of February 1775, the cauſe was heard, when 
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—— further argument, in order that the appellant might forthwith 


—— appeal. And it was thereupon ordered, that the bill ſhould be 
diſmiſſed, but without coſts. 


A. Wedder- Accordingly the preſent appeal was brought, and on behalt 
35 of the appellant it was ſaid to have been long an eſtabliſed 
F. Hargrave, practice, to conſider thoſe who are in poſſeſſion of lands under 
leaſes for lives or years, as having an intereſt beyond the 
ſubſiſting term; and this intereſt is uſually denominated the 
tenant-right of renewal; which, though according to language 
and ideas ſtrictly legal, is not any certain, or even contingent 
eſtate, but only a chance, there being no means of compelling 
a renewal, yet is ſo adverted to in all tranſactions relative to 
leaſehold property, that it influences the price in /a/es, and is 
often an inducement to accept of it in mortgages and ſettlementi, 
This obſervation is more eſpecially applicable to leaſes from the 
crown, the church, colleges, or other corporations, and in- 
deed from private perſons, where the tenure is of ancient date; 
and there have been frequent renewals, or, what are in effect the 
ſame, ſucceſſive enlargements of the terms in being, by reverſion- 
ary grants; and therefore ſuch leaſehold property is ſeldom made 
the ſubject of intail or mortgage, without expreſs proviſions for 
procuring renewals. This tenant-rigbt of renewal, as it is 
termed, however 1mperfee and contingent in its nature, being 
ſtill a thing of value, ought to be protected by the courts cf 
juſtice ; and when thoſe who are entitled to its incidental ad- 
vantages, whether by purchaſe, or other derivation, are diſap- 
pointed of them by fraud, impofition, miſrepreſentation, ot 
unfair practice of any kind, it is fit and reaſonable, that this in- 
Jury, which may in many inſtances be of great extent and mag- 
nitude, ſhould have redreſs; as well as that there ſhould be te- 
medies, when rights more perfect and certain are violated. Ac- 
cordingly, our Courts of Equity have ſo far recognized the 
tenant-right of renewal, as frequently to interpoſe in its favour, 


Frm le. by decreeing that new, or reverfionary leaſes, gained by mean 


ANY _ - ſuppoſition of the tenant-right of renewal, ſhould be for the be- 


Gan LL. £62, nehit of the ſame perſons as were intereſted in the ancient leale; 
and that thoſe who procured ſuch new leaſes, and were legally 


TH 
He 3 . poſſeſſed of them, ſhould be truſtees for that purpoſe. There | 


Ha great variety of authorities on this head; but the caſes which 
e Yah * , have 8 occurred, have principally been of two kinds 3 
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lument. 


The appellant's cafe, however, was not only within the {cope 


cured in 1755, the tenant-right, or favour of renewal, was 


whom .ſhe derived her title had bought the fituation of Mr. 
Eduard Vernon, the original leſſee, for the large price of 2800/. 
there had been two ſucceſſive renewals, and the length of the 
ſubliting leaſe neceſſarily led to ſuch a permanent connection 
with the property, as might well render the Crown particu- 
larly diſpoſed to prefer thoſe in poſſeſſion to mere ffrangers. 
But of the advantages which might have ariſen from a fenant- 
r;bt of renewal, thus ſtrongly recommended hy favourable cir- 
cumſtances, the appellant's mother was injuriouſly deprived, by 
the improper manner in which the reſpondent ſolicited the Crown 
in favour of himſelf, and by the falſe pretences which were 


might appear to have the Zenant-right of renewal, it was untruly 
alerted in his petition to the Crown, that he was next of kin to 
Mr. Edward Vernon the original leſſee; the reſpondent himſelf 
now admitting, that he was not next of kin, though the allega- 
un of his being ſo, was the oxly avowed pretenſion on which 
be founded his application for the new leaſe. And, that the 

© tention of the Crown might not be drawn more than was un- 
Wdable, to the tenant-right of renewal in the appellant's mo- 
ES ther, 


ſome being caſes of perſons not having any beneficial intereſt in 
the old leaſe, as guardians and executors ; and others being caſes 
of perſons having only partial and limited intereſts, as tenants 
for life, mortgagors and mortgagees ; and in caſes of both de- 
{criptions, thoſe who have procured a new leaſe in ſuch ſitua- 
tions, have been uniformly declared truſtees for the perſons be- 
neficially intereſted in the ancient leaſe, either wholly or in part, 
according to the particular circumſtances ; the Court ever pre- 
ſuming, that the new leaſe was obtained, by means of the con- 
nection with, and a reference to the intereſt in the ancient 
one, without in the leaſt regarding, whether the perſons renew- 
ing intended to act as truſtees, or merely for their own emo- 


of the general doctrine, but even ſeemed a ſubject peculiarly 
proper for relief in a Court of Equity. At the time of the re- 
ſzondent's applying for the reverſionary leaſe, which he pro- 


clearly in the appellant's mother; and her pretenſions to this 
right or favour were the ſtronger, becauſe before thoſe under 


made uſe of to enſure fucceſs to his application. For, that he 
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ther, the mention of her name as the leſſee in poſſeſſion wy, 


cautiouſly omitted; and the ſale by Mr. Edward Vernon vg 


thoſe under whom ſhe claimed, was obſcurely hinted at, with: 


generality ſo artfully expreſſed, as to produce the effect of: 
ſuppreſſion of truth, under the colour and ſemblance of a full 
and candid diſcloſure. Beſides, in order to prevent the reſpon. 


dent's application from meeting with any interruption by the 


appellant's mother, he avoided giving her the leaſt notice or in. 


timation of his deſign; and from the rapidity with which the 
grant of the reverſionary leaſe to him was precipitated, it ſeemed 


as if the forms of office were made ſubſervient to his views of 
ſurpriſe and concealment. Thus, by privacy, hurry and mi: 


repreſentation, the /uggeſtio falſi, and the ſuppreſſio veri, the 


tranſaction in every ſtage and in every part, notwithſtanding the 


palliating colours with which it was attempted to hide imper- 


fection, betrayed its genuine form, and attracted obſervation by 
all the ſtriking marks of an unfair proceeding. Such without 


doubt it was deemed by the North Auditor of the dutchy, when 


he framed his report upon the reſpondent's petition for a ſecond 
reverſionary leaſe, in terms ſo pointedly explanatory of the un- 


favourable circumſtances, which had attended the grant of the 
firſt*; as ſuch it was ſtill more avowedly reprobated by Lord 


Strange, when, after a ſolemn hearing, he diſmiſſed the ſame 


petition, and declared the fenant-rigbt or favour of renewal to 


be in favour of the appellant. Theſe acts of condemnation ope- 
rated the more forcibly againſt the reſpondent, becauſe they 
proceeded from perſons, whoſe official ſituations gave them the 
beſt opportunity of knowing how far, in the progreſs of the 
reſpondent's firſt application, the uſual and proper forms had 
been partially deviated from, or unduly accelerated ; and there- 
fore had ſo much more weight and authority, than the unproted 
allegations of an intereſted party, as not to leave room for 4 
competition. | 


1 


— 


* The ſubſtance of this report was, that the premiſes were held by the appel 
lant, but there being no covenant contained in the leaſe of the zoth of Charles ll. 
for inrolling any aſſignment in the Auditor's Office, the parties concerned hal 
not inrolled the ſame, and therefore he could not ſtate them ; that the reverſional 
leaſe obtained by the reſpondent in 1755, was granted upon a particular of the 
premiſes only, without any previous report; that on peruſal of the particular, 
he found no notice taken, by whom the premiſes were then held, or in who, the 
tenant-right of renewal was z and that it did not appear to him, whether the then 
leſlee had any previous notice of ſuch grant to the reſpondent, 


The 
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The unfairneſi of the whole proceeding being then apparent, 
what was there to prevent a Court of Equity from extending it 
arm of protection, 1n relief of the party injured? The falſe ſug- 
geſtion admitted, the ſuppreſſion imputed, could not be called 
into the ſervice of the reſpondent for any other purpoſe, than 
miſleading the Crown to ſuppoſe that tenant-right of renewal 
to be in him, which in fact was, and was now conceded to be 
in the appellant's mother; and the leaſe to the reſpondent being 
the fruit of this deception, it brought the caſe not barely within 
the Hpirit of the general doctrine, on which other caſes of the 
ſame kind have been adjudged, though ſurely that alone ought to 
ſuffice, but even within the very letter of it; or to expreſs it juſtly, 
more perfectly and fully within the reach of 5, than any in- 
ſtance which had yet occurred. In moſt, if not all of the former 
caſes, the Court preſumed that a ſuppoſition of tenant-right was 
the means of procuring the new leaſe, and the foundation of the 
grant; but in the preſent caſe, it was unneceſſary to reſort to 
preſumption ; for the fact of the reſpondent's thus obtaining the 
new leaſe, and of the Crown's granting it, was in evidence, and 
bis own words proved it; the only pretence in his petition for 
the new leaſe having been a miſrepreſentation, calculated to 
draw a veil over the real tenant- right, which exiſted in the appel- 
lant's mother, and in its place to raiſe the ſhadowo of a tenant- 
right in himſelf, by the derivation of a pretended proximity of 
blood. In the other caſes, the new leaſe was ſimply gained by. 
ſoppoſition of a tenant-right ; but here the new leaſe was fo 
gained, with all the aggravating circumſtances of deception of 
the Crown which granted, and ſurprize of the party to whoſe 
prejudice that deception was practiſed : So that the preſent caſe 
ſeemed to fall as well within the general head of fraud and impo- 


lition, as within the particular doctrine applicable to the ordinary 
caſes of tenant- right. 


The principal objections urged in favour of the reſpondent, 
would admit of the moſt obvious anſwers. In order to free him- 
{lf from the imputation of any intentional miſrepreſentation, it 
Was ſaid, that the reſpondent meant to found his pretenſions to 
the favour of a new leaſe, not as being Mr. Edward Yernon's 
"ext of kin, but as being his heir male. So far as this explana- 
ton merely tended to exculpate the reſpondent perſonally, and 


io preſerve his character inviolate, the appellant not only acqui- 
Vor. VII. 9 eſced 


— 
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particular intereſts in the ancient leaſe, relief is given, becaule 


they do, they cannot conſiſtently with fair dealing andgood 
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eſced in it himſelf, but even wiſhed that it might prevail with 
others; he being anxious for the high rank and dignity of the 


_ reſpondent, and much concerned that any harſhneſs of language 


ſhould be neceſſary in the argument of the appellant's caſe, and 
wholly indiſpoſed to have ſuch ſeverity in the leaſt extended, he. 
yond the attainment of that juſtice, which was the object of his 
ſuit, But if by this explantion, it ſhould be attempted to in. 
fluence the point in controverſy with the reſpondent, the appel- 
lant muſt refiſt its effect, The words next of kin in the reſpon. 
dent's petition, apparently referred to the nature of the ancient 
leaſe ; which being for a term of years, was tranſmiſſible to per- 
ſonal repreſentatives, and not to heirs; and therefore required, 
that the reſpondent's title ſhould be framed as next of kin, in 
order to give the colour of a tenant-right. Nor was it to be con- 
ceived, that the petition was expreſſed in terms ſo exactly corre- 
ſponding to the property, and ſo peculiarly adapted to inſinuate 
a tenant-right, without deſign and premeditation ; and though 
the pretenſions of the reſpondent might receive this ſhape from 
the officer of the dutchy, who negotiated the buſineſs as the re- 
ſpondent's agent; yet the petition. being preſented by authority 
from him, he muſt be reſponſible for all the incidental diſadvan- 
tages in point of intereſt; a conſtruction which he could not 
conſiſtently complain of as a hardſhip, ſo long as he perlevered 
in claiming the conſequential benefits. Another objection re- 
lied on by the reſpondent was, that a privity, arifing from con- 
nection of eſtate, or from ſome perſonal truſt and confidence, a 
an eſſential ingredient in caſes of tenant-rigbt, hitherto adjudg- 
ed; and that there was.no ſuch privity between the reſpondent 
and appellant, they being ſtrangers to each other. But the force 
of this argument depended partly on ſuppoſition ; for it does 
not appear, that all the caſes were determined merely on the 
ground of privity. Beſides, if they were, ſtill that ground ge- 
ceſſarily involved a principle of decifion, which would reach the 
caſe now in queſtion, In the caſe of truſtees, and perſons having 


the Court preſumes, that ſuch perſons, when they procure ben 
leaſes, obtain them on the ſuppoſition of a fenant-rigbt; and if 


conſcience, claim the benefit of them, in oppoſition to thoſe 10- 
tereſted in the ancient leaſe. But the preſent caſe was ſtronger; 


for the gaining the leaſe by means of ſuch a ſuppoſition Was l 
' prov, 
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proof, and as that ſuppoſition was created by a falſe repreſenta- 
tion, the circumſtances of unfairneſs, were of a more groſs kind, 


and even brought the caſe within the general doctrine of fraud 
ind impoſition, independently of any aid from the particular caſes 
of tenant-right. It had alſo been objected, that if the leaſe to 
the reſpondent was procured by fraud, impoſition, or any un- 
que practice, the Crown was the party injured, and might avoid 
the grant. But it was ſufficient to obſerve, on the part of the ap- 
rellant, that whether the deception which was made uſe of to 
obtain the leaſe, was or was not of ſuch a kind as might entitle 
the Crown to avoid it; the appellant, and not the reſpondent, 
who injuriouſly aſſumed his place and ſituation, ought to have 
the benefit of the leaſe, while it was ſuffered to continue in 
force. 


On the other fide it was contended, that ſuch a tenant-right, 
or claim of renewal as was now inſiſted on, had not been coun- 
tenanced or protected, either by the common or ſtatute law of 
this kingdom, or by any determination of Courts of Equity. In- 
ted it could not exiſt, without conſequences highly prejudicial 
to the free enjoyment of leaſehold property ; without invading 
the undoubted privilege which every landlord is entitled to, of 
granting leaſes. to whom, and upon what terms he pleaſes, A 
tenant-right in fact, is not any real or valuable intereſt ; it is no 
more than a right to expe a favour, which may either be totally 
vithheld, or may be extended to another, without injury; and 
where no injury is done, even though a loſs ſhould have been 
luſtained, our law does not furniſh any redreſs. In the prefent 
ale, there was no ground on which the juriſdiction of a Court of 


truſtee for the benefit of the appellant. Courts of Equity will 
not declare a truſt, where, from the nature of the tranſaction, 
there does not exiſt any. But the claim. of the reſpondent to 
the leaſe of 1755 was from the beginning, directly adverſe to, and 
ncontiftent, with the right of renewal claimed by the appellant. 
The reſpondent never acted, or pretended to act, in any degree 
r truſt for the appellant, but obtained the leaſe in queſtion pro- 
tſſedly as a ſtranger to the appellant, and for his own benefit. 
If there had been fraud uſed by the reſpondent in obtaining this 
leaſe, the Crown, who was injured, had a right to reſume it. 
The Crown therefore ought to be a party to this ſuit, otherwiſe 

| Its 


Equity could properly be exercifed, in making the reſpondent a 


E. Thurlow. 
R. Perryn. 
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its rights would be determined, without any opportunity of he. 
ing heard in defence of thoſe rights. 


Should it be objected, that the appellant was an infant whe 
the reſpondent obtained the leaſe in 1755, it was anſwered, thy 
his intereſt did not commence till the death of his mother in 
1763, and conſequently he was not entitled to complain of: 
tranſaction, which happened while the eſtate was the abſolute 
property of another, and he was as much a ſtranger to it as the 
reſpondent was, before the year 1755. 


But it is ſaid, that the reſpondent gave no notice of his appl. 
cation for a leaſe to the appellant's mother; nor did he take a 
notice of her ſubſiſting term in his petition. There is no rule 
either of law or equity, which makes notice in ſuch caſes neceſ. 
ſary. The uſage has not been to give ſuch notice, in applice- 
tions for leaſes under the Dutchy of Lancaſter, Before the jeu 
1764, no rule reſpecting fenant-rigbt, ever ſubſiſted as to the 
Dutchy tenants ; nor is there any rule now ſubſiſting, to controul 
the Crown, or the Chancellor of the Dutchy, in reſpect to Dutchy 
leaſes, or whereby the Crown or its Chancellor is bound to ob- 
ſerve or admit a fenant-right. The reſpondent therefore, ought 
not to ſuffer for not obſerving a rule, which had no exiſtence 
when his leaſe was granted. The mention of a ſubſiſting termin 
another, is unuſual and needleſs, becauſe the leſſees of the Dutch 
are always known to the Chancellor and officers of that Court; 
the accounts of the receivers and miniſters, in which every rent i 
particularly ſtated, being yearly paſſed ; and that the ſublilting 
term under the leaſe of 1678, was known to the Chancellor of 
the Dutchy, was apparent by the leaſe itſelf being recited at large 
in the reſpondent's leaſe of 1755; and the reverfionary term 
made to commence on the expiration of the leaſe fo recited. 


It is alſo ſaid, that the petition preſented by the reſpondent 
contained an untrue allegation, which induced Lord Edgecunbe to 
grant the leaſe; and that the reſpondent ought not to benefit b 
his own miſconduct, But to this it might be anſwered, tha 
Lord Edgecumbe had conſented to grant the leaſe before the pet! 


It 


tion was preſented, and for reaſons not urged in the petition. ; 
the 


was merely to comply with the form of office, and without 
reſpondent's privity, that the petition was preſented ; and if tx 


2 allegation 
v7 
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allegation complained of had really any weight, the reſpondent 1 


hould rather be declared a truſtee for the benefit of the perſonal 
repreſentative of Edward Vernon, than for the benefit of the ap- 


pellant. 


After hearing counſel on this appeal, it was oRDERED and ER. 
amrmed. 


40JUDGED, that the ſame ſhould be diſmiſſed, and the order M. S. jour. 
plication which the appellant had made, or might make to the 3 
diſcretion of the officers of the Crown, as to the manner of 
their executing, in this caſe, the truſt repoſed in them by his 


Majeſty. 
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vir John Eden, Bart. and others, - Appellants, Caſe 3 5. 


The Right Hon. John Earl of Bute, 


and others, = = 


Reſpondents. 


18th March, 1776. 


N conſequence of the former appeal, and the liberty then 


given *, the cauſe was reheard, and the decree affirmed. ® Ante, 4 
; | 304, 208. 


But upon this rehearing, certain leaſes and other written evi- 
dence, and alſo the depoſitions of two witneſſes, were offered, on 
the part of the reſpondents, to explain the articles of the 17th of 
April 1727. This evidence was objected to by the counſel for 
the appellants, on the ground of there being no ſuch ambiguity 
in the terms of the articles, as in point of law would admit of be- 
ng explained by evidence, dehors the articles; and more parti- 
cularly, that deeds made between others, and not ſhewn to the 
contracting parties, were inadmiſſible, as res inter alios acta. 
Theſe objections however were over-ruled, and both the written 
ad parol evidence was permitted to be read. 


| The appellants conceiving themſelves aggrieved by the admiſ- 
in of ſuch evidence, and by ſo much of the decree as declared, 
Vor. VII. „ A that 


therein complained of affirmed: Without prejudice to any ap- fub anne 177 he | 
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J. Dunning. 
LI. Kenyon. 


Vide Vol.IV. 
P- 179. 


parties, and the nature and ſubject matter of the agreement, oupht 


courſes demiſcd by the agreement, or the one: of them; and 
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that according to the true conſtruction of the heads of agreement, 
of the 17th of April 1727, the leſſees right of way-leave and 
water-courſe, extended to all the collieries and coal mines in 
their poſſeſſion at that time, or which they ſhould afterward; 
be poſſeſſed of during the term; brought the preſent appeal, 


And on their behalf it was contended, that as to the extern 
evidence admitted to be read, it was conceived to be an eſtablih. 
ed rule of evidence, not to receive parol proof, or any other 
ſpecies of external evidence, to expound the words of an agree. 
ment reduced into writing, except where there is ſome latent 
ambiguity; as to explain which perſon was meant, where there 
are two of the ſame name, &c. and to determine otheryiſe, 
would be to receive the more fallible kind of evidence, to con- 
troul that which is leaſt ſuſpicious; and to ſay, that the writing 
which the parties meant to abide by, as containing their inten- 
tentions, ſhould not be ſo underſtood. Beſides, it ſhould be te- 
membered, that the Houſe of Lords, in the caſe of Brown v. Sil. 
win , refuſed, after great debate, to receive parol proof to explain 
a will, and affirmed the decree of the Lord Chancellor Tall, 
who had rejected the parol proof; and to determine otherwiſe 
now, would be to remove the land-marks of the line of ei- 
dence, 


But further: There were no words in the agreement of 4jri 
1727, which reſpected any other coal mines and collicries, tha 
ſuch as the leſſees had at the time; or which in any degree de- 
ſcribed the extraordinary and indefinite liberties, now contended 
for by the reſpondents. But if there was any ambiguity in the 
words of the agreement, the fituation of the. property of the 


to have induced the conſtruction contended for by the appellants. 
The coal mines and collieries which the leſſees had in 172). 
wete of great extent, and at that time it was welt known, that il 
ef them contained many different ſeams of coal, and were 1nct 
pable of being worked out in a ſhort term of years; in fab, 
many of the ſeams are ſtill unwrought. It was impoſſible fo 
theſe collicries to be won and worked to ſo great profit of tit 
owners or leſſees, except by means of the way-leaves and watt 


was. both reaſonable and tſual, that the leſſor furniſhing the " 
| med 
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ment, ſhould participate of the profits reſulting from it; for in 
all grants of ſuch liberties as were agreed to be demiſed by this 
agreement, the advantages that will ariſe to the grantees from 
the ſame are always conſidered, and the rent to be paid to the 
grantor, is in proportion to ſuch advantages. In this light, the 
rents reſerved by the agreement in 1727, were moderate for the 
liberties granted, even if thoſe liberties were confined to the coal 
mines and collieries which the leſſees had in 1727; but no eſti- 
mate was then or now capable of being made of the value of ſuch 
liderties, with reſpect either to the detriment to be ſuſtained by the 
lefſor, or the advantages to be gained by the leſſees, if they could 
have been ſuppoſed to extend to ſuch coal mines and colleries as 
the leſſees might afterwards, during a long term of 98 years, be- 
come entitled to. It was well known in 1727, that under every 
part of Mr. Daviſon's eſtate, there were coals of a very confider- 
able value; and beſides the coal mines and collieries which the 
leſſees then had, there were many other coal mines and collieries 
of a very great extent, belonging to different perſons, lying to the 
riſe thereof; ſome of which were incapable of being won and 
worked at all, without the liberties of water-courſe and way- 
leave through Mr. Davi/on's eſtate ; and others which could not 


owner, without one or both of fuch liberties ; the water of all 
which collieries, by the extenſion of a water-courſe through Mr. 
Daviſon's eſtate to them, would neceſſarily run and flow from 
thoſe collieries into his eſtate, If the leſſees were to have a right 
to enjoy the ſeveral liberties of way-leave and water-courſe, in 
and through the eſtates of the late Mr. Morton Daviſon, to the 
extent they contended for, they might, and probably would be- 
come the purchaſors of moſt of ſuch coal mines and collieries; 
and extend, or enable the owners thereof, between whom, and 
the perſons ſtanding in the place of the late Mr. Daviſon, there 
was no privity of eſtate or contract, to extend the water- courſes 
made through, and the waggon- ways laid in and over his eſtates 
to them, whereby ſuch leffees would receive as great, or greater 
rents, than by the agreement were made payable; and ſuch 
owners would have and enjoy great and very valuable advantages, 
without paying any conſideration for the ſame, and which they 
could not have had without their aid and conſent, and by this 
means other great injuries would be done to their property; and 
in particular, the water would be brought down, and muſt neceſ- 
ſarily 


de won and worked fo conveniently, or to ſo great profit to the 


A. Wedder- 


burn. 
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ſarily run and flow from all ſuch coal mines and collieries, into 
the coal mines and collieries of the late Mr. Daviſon, which con- 
tained coals won, and capable of being wrought to the profit of 
the owner, of more than 100, ooo J. ſo that the ſame would he 
drowned, or ſo overburthened with water, as to be incapable of 
being worked at all, or at leaſt without the expence of fire eq. 
gines. This muſt have been foreſeen in 1727, and in a country 
where coal mines and collieries are objects of much attention, and 
a general, durable, and moſt valuable property, it is not to be 
conceived, that a gentleman living there would be ſo inattentiye 
to his own intereſt, as to agree to make a grant to bind himſelf 
and his heirs for 98 years, which might be attended with ſuch 


very prejudical conſequences. Beſides, the power given to the 


leſſees to determine the term at the end of any one year after 
the twentieth, was a circumſtance in favour of the conſtruction 
contended for by the appellants, no ſuch power being by the 
agreement reſerved to the leſſor; and it could only have been in- 
ſerted by way of caution, that if the coal mines and collieries 
which the leſſees had in 1727, ſhould happen to be worked out 
before the expiration of the 98 years term, they might not be 
obliged to pay a rent longer than they enjoyed the uſe of the li- 
berties; and in this view, the rents made payable during the 
firſt twenty years, were moderate for the liberties granted. 


On the other fide it was ſaid, that the general queſtion be- 
tween the parties was, Whether the heads of agreement of the 
17th of April 1727, imported a contract for granting way-leave 
and water-courſe, for carrying coals from ſuch collieries as the 
parties were entitled to, at the date of the articles only; or from 
ſuch as they then were, and ſhould be entitled to, during the 
term of 98 years agreed to be granted? The deſcriptions of the 
collieries to which the ways and water-courſes were to be eaſe- 
ments, were in the ſame form of words throughout the arti- 
cles, wiz. any of their coal mines or collieries, or any of tht coal 
mines or collieries of the Jefſees. Now a contract for an eale- 
ment, during a certain term of years, to be uſed in reſpect of any 
one ſpecies of property of the leſſee, imports ſuch property as he 
ſhall be poſſeſſed of during the term ; as a grant of common of 
paſture for a man's cattle, for a term of years, of itſelf imports i 


be for ſuch cattle as ſhall be his during the term ; and cannot be 
3 | reſtrained 
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reſtraĩ ned to ſuch cattle only, as he ſhall be poſſeſſed of at the time 
of the grant. | 


The agreement in queſtion, contained two diſtin parts: The 
firſt part contracted to grant a leaſe for 21 years, to be extended 
by Act of Parliament to 98 years, of way-leaves and water-courſes, 
over the ſettled eſtate, at a rent of 100 J. a year. The latter part 
contraſted to grant a leaſe for 98 years, of way-leaves and 
water-courſes over the unſettled eſtates, at the rent of a pepper- 
corn for the firſt ten years; 100 J. a year for the next five years; 
and 200 J. a year for the remainder of the term; with a proviſo, 
that if, within the firſt fifteen years, the leſſees ſhould lead any coals 
over any of the eſtates of Mr. Daviſon, either ſettled or unſettled, 
from any other collieries than thoſe which they then held by leaſe 
from the lefſor, they ſhould from thenceforth pay the rent of 200 /. 
a year, It was clear therefore, the parties intended, that during the 
whole term, the leſſees ſhould have a right, on paying 200 J. a 
year, of leading coals from any other collieries befides thoſe held of 
the leſſor; and no diſtinction was made between collieries 
which they were then poſſeſſed of, and collieries which they 
ſhould afterwards acquire ; although this part of the agreement 
called for ſuch diſtinction to be made, if any was intended. And 
this conſtruction of the agreement made the whole conſiſtent, and 
agreed with the expreſſions uſed in every part of the articles. 
It was further ſaid, that the articles which created the partner- 
ſhip between the leſſees, and were dated in 1726, were to con- 
tinue for 99 years; and the contract with Mr. Daviſon in 1727, 
was for 98 years; which plainly ſhewed it to be the intention of 
tie partners, that their contract with Daviſon ſhould have a re- 
ference to their articles of partnerſhip; one object of which was 
cxpreſſed to be for the purchaſing, taking, and working of col- 
lieries during the term; ſo that to ſuppoſe, that the contract 
with Mr. Daviſon referred only to collieries which the leſſees 
vere then poſſeſſed of, was to ſuppoſe, that they made a contract 
inconſiſtent with the whole deſign of their partnerſhip. An agrec- 
ment ſo confined, and made by a partnerſhip who had in view 
the increaſing the number of their collieries throughout the 
term, would have been weak and improvident, in the then ſitua— 
tion of the partnerſhip ; as the collieries of which they were then 
Prſeſſed, and for which they wanted any way-leaves or water- 
courſes, over or through the grounds of Mr. Daviſon, were ſuch 


might have been worked out in 20 years. 
Vor. VII. oY As 
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2 As to the particular grievance alledged by the appellants, that 

3 much evidence both written and parol was admitted to be read 
on the part of the reſpondents, in explanation of the written 
agreement of April 1727, which was objected to as inadmiſſible, 
it was ſaid, that in order to judge whether a Court of Equity ougbt 
to decree a fpecific execution of the agreement, and in what man- 
ner it was to be executed, it was neceſſary to ſhew the intereſt of 
the parties, the ſtate of their property at the time of the agree. 
ment, and the ſubject matter upon which the contract was to 
operate. For theſe purpoſes, the partnerſhip articles, which 
were ſtated in the bill, were read; the leaſes of ſuch collieries 
as the reſpondents had at the time of the agreement, and of 
ſuch as they afterwards acquired, were read; and parol evidence 
was alſo read to ſhew the conduct of the parties, both prior and 
ſubſequent to the agreement: Theſe acts being material to be 
known, in order to diſcover the end of entering into the agree- 
ment, to point out how the parties themſelves underſtood it, 
and to direct what covenants and proviſions ought to be inſerted 
in the form of the inſtrument, which was to carry the contrat 
into compleat execution. This evidence was therefore proper 
to be received by the Court, and it was apprehended the Court 
did right in receiving it. 


cues After hearing counſel on this appeal, it was oRDERED and 
Amrmed. 


M. S. Jour. ADJUDGED, that the ſame ſhould be diſmiſſed ; and the decree 


1 5 80 therein complained of 3 affirmed. 
P · © 


Caſe 36. The Reverend Samuel Rogers, Clerk, Appellant, 


Ae Holled, Knightley Holled, Clerk, | 
Thomas Smith, and the Right Reverend Reſpondents 
John Lord Biſhop of Lincoln, } 


2d May, 1776. 


2 Black, # H E Reſpondent Smith being, in 1763, entitled in feet? 
Rep. 1039. 


the advowſon of the rectory and pariſh church of Huſband 0 
Boſworth, in the county of Leiceſter, whereof Edward Coli 


CIcl U 
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clerk, was then incumbent, employed the reſpondent Thomas ee Wi 
Holled, an attorney at law in that neighbourhood, to ſell the 9 nl 
fame to the beſt advantage, which he undertook to do; but in- 
ſtead thereof formed a deſign of ſecreting the true value thereof, 
and of purchaſing the ſame for himſelf at an under value; and 
by letter of the 2d of July 1763, acquainted Mr. Smith, that Ut 
he had but one friend who bid for it, that he offered 5001. and 110 
no more; and that in all probability he (Sith) could not get 1 
a better price for it, although the rectory was at that time worth [| 
to be ſold, ſubject to the life of the then incumbent, for 20007. 
or more, in the unincloſed ſtate of the Lordſhip; and would be 
worth double that ſum in caſe an incloſure ſhould take place, 
which was then intended by the proprietors of the lands there, 14 
and an attorney at law was actually employed by them, to ſo- | 
licit an act of Parliament for that purpoſe, and to apply to Mr. | 
Smith for his conſent, yet the reſpondent Thomas Holled pre- [ 
vailed on ſuch attorney to poſtpone that application for a fort- 0 5 
night or three weeks; and Mr. Smith living at a great diſtance 1 
from the rectory, and being unacquainted with the value thereof, ' 1 
as well as with the intended incloſure, and in very diſtreſſed cir- 
cumſtances, and out upon bail on an arreſt for a juſt debt of 
zool. the reſpondent Thomas Holled took advantage thereof, and 
renewed his aſſurances, that the advowſon, was worth no more 
than 500 J. or 5oo guineas, and thereby prevailed on him to 
execute conveyances, by leaſe and releaſe, dated the 7th and 8th 
of February 1764, of the advowſon, to the ſaid Thomas Holled and 
his heirs, for the conſideration of 525/. notwithſtanding Holled 
could not but have been informed before that time, that the ad- 
vowlon, though the Lordſhip had continued unincloſed, was of 
the value of 2000 J. or more; and beſides, muſt before the con- 
veyances were executed, or the advowſon contracted for by him, 
have known that an incloſure of theLordſhip was then agreed upon, 
and the terms thereof abſolutely ſettled between the proprietors 
and the incumbent; and that all or almoſt all the proprietors 
had before that time ſigned a petition to the Houſe of Commons, 
for leave to bring in a bill for incloſing the ſaid lordſhip, and 
ſuch petition was, on the 24th of January preceding the execu- 
uon of the ſaid conveyances, preſented to the Houſe of Commons, 
and a bill then ordered to be brought into that Houſe purſuant 
o ſuch petition ; and that there then was not any proſpect of 
the leaſt oppoſition to ſuch bill, and in fact there was none; 
or the ſame ſoon afterwards paſſed both Houſes of Parliament, 


and 
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—— and received the royal aſſent, on the 19th of April following, h 
1776. | and thereby the advowſon, ſubject to the incumbent's life in the tl 
rectory, became of the value of 4000 J. h 

b 

The reſpondent Smith, having diſcovered that he had been fc 

greatly deceived and impoſed upon by the reſpondent Thom; w 
Holled, did, in Hilary Term 1765, exhibit his bill in Chancery ct 

againſt him, ſtating the ſeveral facts abovementioned, and pray- 0 

ing, that the ſaid conveyances might be ſet aſide for fraud, and al 

that the rectory might be reconveyed to him: To which bill the p 
reſpondent Thomas Holled put in his anſwer, and thereby inſiſted (0 

on the validity of his purchaſe. th 

T 

In October 176 5, the incumbent died, and thereupon Smith Pp! 

did, by writing ſigned by him, duly preſent the appellant to 1 

the ſaid church, who attended the reſpondent the Lord Biſhop ol 

of Lincoln (the dioceſan) with the ſaid preſentation, and pray- at 

ed admiſſion, inſtitution, and induction thereon ; but Holled ſoon of 

; afterwards preſenting his brother, the reſpondent Knightley Holled, bs 


to the ſaid rectory, and ſeveral writs of guare impedit and ne ad- 
mittas being ſerved on his Lordſhip by the ſeveral claimants, he 
refuſed to admit cither of the preſentees, 


The reſpondent Smith afterwards amended his original, and 
filed a ſupplemental bill, and made the ſaid Knightley Holle 
and the biſhop parties thereto; and the reſpondents Thomas and 
Knightley Holled afterwards filed a croſs bill againſt the reſpon- 
dent Smith and others; to which ſeveral bills, anſwers were at- 
terwards put in by the ſeveral defendants thereto, and the faid 
cauſes were brought to iſſue, and witneſſes examined on both ſides, 
and publication of the depoſitions taken in town paſſed in the 
original cauſe, which was ſet down to be heard before the Lord 
Chancellor; and there being ſufficient proof therein that the te- 
ſpondent's purchaſe was fraudulent, the appellant hoped to have 
had the benefit of his preſentation ; but falſe repreſentations of 
the depoſitions in the original cauſe, having been made to 
the reſpondent Smith, and he being thereby intimidated fron 
proceeding in that cauſe, Thomas Holled took advantage thereof, 
and thereby, and by other fraudulent practices, again impoſed and 
prevailed on him to execute an indenture, dated the 12th of 
December 1769, whereby, after reciting, that divers proceeding? 


3 
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had been had in the ſaid cauſes, and that by the advice of friends, 
the ſaid Thomas Smith had, for ſettling all diſputes, agreed that 
he ſhould diſcontinue his action of guare impedit, and diſmiſs his 
bill in Chancery, and do ſuch other acts as ſhould be neceſſary 
for eſtabliſhing the ſaid Thomas Holled's title; and in conſideration 
whereof, the ſaid Thomas Holled had agreed to diſmiſs his ſaid 
croſs bill, and immediately to pay Smith 1050 J. and alſo his 
coſts, both at law and in equity, together with the coſts of the 
zppellant ; the reſpondent Smith did, in conſideration of 1050 /. 
paid by the ſaid Thomas Holled, grant, bargain, fell and confirm 
to him, his heirs and aſſigns, the faid advowſon, together with 
the glebe lands, tenements, tithes, oblations, hereditaments and 
appurtenances thereunto belonging, and the rents, iſſues, and 
profits thereof: Which ſaid indenture (except as to the conſide- 
ration money, for which a blank was left) had been previ- 
ouſly prepared by Thomas Holled, or his agent in all his law 
affairs, without the privity of the reſpondent Smith; and upon 
or immediately after the execution thereof, the reſpondent Sm 
izned a letter to the Biſhop of Lincoln in the words following, v2. 


« My Lord, | 

i Whereas all ſuits at law and in equity are now ended be- 
* tween me and Thomas Holled, touching the advowſon of the 
church and rectory of Boreſworth, otherwiſe Huſband's Boſ- 
* worth in the county of Leicefter, and as I have by a certain in- 
* denture of bargain and ſale and confirmation, bearing even 
date herewith, duly executed and acknowleged by me, in or- 
„der to be inrolled in the High Court of Chancery, confirmed 
* the title of the ſaid Thomas Holled and his heirs, of, in and to 
the ſaid advowſon and rectory ; Now I do hereby, as far as in 
me lies, recall and make void my preſentation of the Reve- 
* rend Samuel Rogers, Clerk, to the ſame, and I do further there- 
* fore hereby humbly requeſt your Lordſi ip, to deliver up the 
* ſaid preſentation by me given to the ſaid Samuel Rogers to the 
* faid Thomas Holled, his ſolicitor or agent, to the intent, that 
the fame may be deſtroyed, and to accept, inſtead of the ſaid 
Samuel Rogers, the Reverend Knightley Holled, (now Doctor 
* of Divinity) and to inſtitute or cauſe him to be inſtituted and 


l Proceedings in the quare impedit by me brought againſt your 
Lordſhip, being by my conſent and approbation diſcontinued.” 


Vol. VII. | 5 2 Upon 


inducted to the church and rectory in queſtion forthwith, all 
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Upon the execution of the indenture of bargain and ſale, and 
the ſaid letter to the Biſhop, the reſpondent Ho/led paid Mr. 
Smith 6301. and gave him a note or other ſecurity for 4200. 
in diſcharge of the 1050/. the conſideration money in the in. 
denture mentioned. But a ſuit was afterwards inſtituted in the 
Court of Chancery, between the ſaid Thomas Smith and Thoma; 
and Knightly Holled, for ſetting aſide the ſaid indenture of bar. 
gain and ſale for fraud and impoſition. 


In Hilary Term 1770, the appellant filed his bill in the Court 
of Chancery againſt the reſpondents, ſtating the ſeveral facts be- 
fore mentioned, and praying, that the ſaid conveyances might be 
ſet aſide for fraud, and that the appellant might have the benefit 
of his preſentation to the ſaid rectory, and be inſtituted and in- 
ducted into the ſame, and that the money in the hands of the 
ſequeſtrators of the rectory might be paid to him. 


The reſpondents Thomas and Knightley Holled put in their 
anſwers to this bill, and the reſpondent Thomas Holled there- 
by admitted, that he was employed as attorney and agent for the 
reſpondent Smith, to enquire into the value of, and to ſell the 
ſaid advowſon ; but alledged, that he had done ſo, and could 
get no more than 500 J. for the ſame, and inſiſted on his pur- 
chaſe thereof, at the ſum of 525 JI. and alſo on the ſecond con- 
veyance, for the further ſum of 1000 guineas and coſts. And the 
reſpondent Knightley Holled, by his anſwer, claimed to be en- 
titled to inſtitution and induction into the rectory, as well by 
virtue of the original preſentation by the reſpondent Thomas 
Holled, as of the abovementioned requiſition of the 12th of De- 
cember 1769. | 


The reſpondent Smith alſo put in his anſwer to the appellants 
bill, admitting the material facts ſtated therein, and alledging, 
that at the time the appellant was preſented by him, he had, 3 
he believed, good right to preſent him, and that therefore the 
appellant ought to have the full effect and benefit of his pte- 
ſentation, and that he had no objection thereto in caſe the Court 
ſhould decree the ſame. 


The Biſhop alſo put in his anſwer, and thereby ſubmitted! 
act as the Court ſhould direct. 
The 
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The cauſe being at iſſue, and witneſſes examined, and publi- 
cation paſſed, came on to be heard before the Lord Chancellor 
Bathurſt, on the 6th of March 1775, when his Lordſhip was 
pleaſed to order, that a caſe ſhould be made for the opinion of 
the Judges of his Majeſty's Court of Common Pleas, on the fol- 
lowing queſtion ; ©* Whether the ſaid letter or inſtrument be a 
good and effectual revocation of the preſentation in law?“ 


A caſe was accordingly made, and the Judges of that Court, 


on the 15th of November 1775, certified their opinion; ** that 
« the ſaid letter or inſtrument was a good and effectual revoca- 
« tion of the preſentation in law.” 


In conſequence of this certificate, the cauſe was again brought 
to hearing for further directions, on the 3d of February 1776, 
when his Lordſhip, on the foundation of the ſaid certificate, 
was pleaſed to order (as is uſual in the like caſes) that the ap- 
pellant's bill ſhould ſtand diſmiſſed, but without coſts to any of 
the reſpondents, except the Biſhop, who was to be paid his 
colts by the appellant, 


From this decree Mr. Rogers appealed and on his behalf it 
was argued, that the title to the advowſon of the rectory in 
queſtion, was, before the execution of the deeds of February 1764, 
in the reſpondent Smith, and was admitted by all parties to have 
been ſo, The groſs fraud in obtaining thoſe deeds, ſo manifeſt- 
ly appeared from the facts above ſtated, all which were clearly 
proved in the cauſe, that the whole tranſaction muſt be eſteem- 
ed fraud apparent; and in ſuch a caſe, the conſtant practice of 
Courts of Equity is, to ſet aſide the conveyances, without direct— 


for the money advanced, and intereſt. But if there was any 
doubt, whether that tranſaction was fraudulent or not, as it 
ſtood originally, that doubt was removed by the reſpondent Tho- 
mas Holled's afterwards giving a further ſum of 1000 guineas, 
beſides agreeing to pay all the coſts of various ſuits both at law 
and in equity; which was the ſtrongeſt admiſſion on his part, of 
the fraud and invalidity of his title under the conveyance of 1764. 
Conveyances obtained as that was, are conſidered in equity, 1n 
the ſame light as mortgages, ſo far as to ſecure the repayment of 
the conſideration money and intereſt; but in all other reſpects 


are 


ing a trial at law, and to order them to ſtand as a ſecurity only 


A. Wedder- 


burn. 


G. Hill. 
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are much leſs favoured. The eſtabliſhed practice of Court; 
of Equity, in reſtraining mortgages of advowſons from preſent. 
ing, is founded on clear reaſons, applying with equal force 4. 
gainſt a claim to preſent by virtue of a conveyance in terms 
abſolute and irredeemable, but attended with circumſtances 
changing its equitable operation, to a ſecurity for the money ag. 
vanced, and intereſt; and it would be a ſtrange reverſe of the 
rules of equity, to allow a privilege to perſons obtaining by 
fraud, ſecurities on advowſons, or conveyances operating as ſuch, 
which is denied to thoſe who obtain them without fraud, or any 
other imputation whatever. 


But it was ſaid, that the appellant's claim was founded on the 
preſentation of the reſpondent Smith, which was afterwards re- 
voked by the inſtrument of the 12th of December 1769. That 
inſtrument however was not a reyocation of the former preſenta- 
tion, becauſe a preſentation to an eccleſiaſtical benefice, being once 
duly made by any ſubject as patron, is not revocable by ſuch pa- 
tron ; eſpecially after the ſame has heen delivered by him to the 
preſentee, who has therewith attended the dioceſan, and duly 
prayed admiſſion, inſtitution, and induction thereon. It is true, 
the opinions of judges on the general queſtion, whether a preſen- 
tation is revocable or not, are inconſiſtent; but the ſtrongeſt rea- 
ſons are againſt a revocation in general. Admitting however, 
that a preſentation is in general revocable by a patron before in- 
ſtitution; yet, under the circumſtances of this caſe, the inſtru- 
ment of the 12th of December, 1769, was not a revocation of the 
former preſentation ; iſt, Becauſe it appeared by the recitals in 
that inſtrument, that the motive or conſideration for making it, 
was the deed of bargain and ſale executed immediately previous 
thereto; which deed was obtained for an inadequate conſideration, 
and by falſe repreſentation of the depoſitions in a former caule; 
and therefore that inſtrument was fraudulent and void, and could 
not revoke the former preſentation fairly obtained. 2dly, But 
ſuppoſing the bargain and ſale not to be fraudulent and void, 
then the reſpondent Sith, on that ſuppoſition, was not patron 
at the time he executed the inſtrument, having before conveyed 
away the advowſon, and therefore could not then have that ot 
any other power incident, or ſuppoſed to be incident to the right 
of patronage ; and though the right of preſentation on the the" 


vacancy, or the power of revoking the former preſentation, wett 
2 chiſes 
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choſes in action, and as ſuch not aſſignable by law, and there- 
fore could not paſs by the indenture to the bargainee, yet the 
bargainor could not claim the ſame againit his own conveyance ; 
and conſequently, the right of revocation, if any then ſubſiſted, 
muſt be extin& by that conveyance. But further; this inſtru- 
ment was obtained when the church was vacant, and under a 


corrupt and ſimoniacal agreement, as appeared by the proofs in 


the cauſe, and by ſome recitals in the inſtrument itſelf; there- 
fore it was by the expreſs words of the ſtatute, 31 Elix. c. 6. 
utterly void, fruſtrate, and of none effe&# in law; conſequently it 
could not operate as a revocation, for if it could, it would be of 
ſome effect in law, which is contrary to the expreſs words of the 
ſtatute. 


It was nevertheleſs objected, that a preſentee has not, before 
inſtitution, either jus in re, or ad rem, and conſequently was in- 
competent to maintain any ſuit either in law or equity. But it 
was ſubmitted, that the relief contended for fell within the ge- 
neral rules of equity. A preſentee before inſtitution, has a right 
to maintain a ſuit in the Eccleſiaſtical Court by duplex gquerela, 
and may thereby obtain inſtitution and induction, therefore he 
has jus ad rem, thaugh not in re. This remedy properly lies, 
where the parties contending for inſtitution, claim under the 
ſme patron, which was the preſent caſe; for the reſpondent 
Knightley Holled expreſsly claimed under the preſentation of 
Smith, as well as that of Thomas Holled, and if he had claimed 
only under Thomas Holled, yet as he neither had or pretended to 
baye any title to preſent, but what was founded on the fraudu- 
lent conveyance of 1764, and as the Court of Chancery has an 
original juriſdiction to reheve againſt fraudulent conveyances, 
the appellant was well entitled to the relief prayed by his bill, 
and ought not to be ſent to another juriſdiction ; and the rather, 


is the Biſhop had, by his anſwer, ſubmitted to the juriſdiction of 


the Court, It was apprehended, that not only the perſon from 
whom a deed is fraudulently obtained, has a right to the aid of 
Court of Equity for ſetting the ſame aſide, but that any per- 
lon affected thereby has the ſame right, at leaſt ſo far as his in- 
tereſt is concerned ; and conſequently, that the appellant had a 
fight to maintain the preſent ſuit pro intereſſe ſuo; eſpecially as 
tie reſpondent Smith was made a party to it, and as no objections 
lad been or could be made againſt the appellant's having the be- 
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ferred by the preſentation of a lay patron, were founded on the 
citation of a caſe determined, 31 Edward I. but this citation 


' ſuſpicion of ſimony in any part of this tranſaction, it was more 
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nefit of his preſentation, but ſuch as were founded on the frau. 
dulent and unwarrantable practices of the Ho/leds ; and as no relief 
could be had againſt them at the common law, or in any Eeccle. 
ſiaſtical Court, the appellant's caſe was properly cognizable and 
relievable in a Court of Equity. 


On the other ſide it was contended, that a preſentation by 2 
lay patron, before inſtitution, is only a letter miſſive to the Bi. 
ſhop, recommending the perſon preſented, and confers no inte. 
reſt whatever. That the caſes proving that any intereſt is con- 


ſeems to have been totally miſunderſtood by F:itzherbert, in his 
Natura Brevium, and from him copied by ſome few ſubſequent 
reporters, without examining the year-book itſelf; which proves 
the propoſition above laid down, and clearly appears underſtood 
to do ſo, by the current of the beſt authorities, from that time 
to the lateſt deciſion upon the point; which being now in the 
fulleſt manner recognized by the Court of Common Pleas, the 
very attempt to ſhake a doctrine ſo eſtabliſhed, was of the molt 
dangerous conſequence, There was no circumſtance in the pre- 
ſent caſe, which could in any wile affect this general doctrine; 
for the inſtrument in queſtion was fairly obtained, and properly 
executed ; and if there was a foundation for the moſt remote 


applicable to the appellant, than to either of the Ho/leds; and 
therefore created an additional incapacity in the appellant to 
maintain this ſuit, The appellant being thus clearly without : 
ſhadow of right to the living in queſtion, he ought alſo to be 
without remedy; and therefore the diſmiſſion of his bill, was 3 


After hearing Counſel on this appeal, the following queſtion 
was put to the Judges, viz. * Whether, ſuppoſing the deed of 
«« 1764 to have been fraudulently obtained, the deed and letter 
* of the 12th of December 1769, for the additional conſidera- 
*« tion of 1050. and coſts in law and equity in the cauſes 
„then depending between the ſaid Thomas Smith and Thom 
„ Holled, paid to the reſpondent Smith after the church became 
* yacant, is in law a good revocation of the preſentation of the 


« appellant by the reſpondent Smith ?” And the Lord Chic 
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Baron having delivered the unanimous opinion of the Judges pre- 
ſent, that it was not in law a good revocation ; it was DE- 
cLARED, that ſuppoſing the deed of 1764 to have been frau- 
dulently obtained, the deed and letter of the 12th of December, 
1769, was not in law a good revocation of the preſentation of 
the appellant by the reſpondent Smith; and it was therefore 
)0RDERED and ADJUDGED, that the decree complained of ſhould 
be reverſed ; and that the cauſe ſhould be remitted back to the 
Court of Chancery, to do therein as ſhould be agreeable to law 
and juſtice “. 


— ——————————— OF PV WER. 
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LE 


Alexander Elliot and Others, — Appellants. 
William Wilſon and Company, — Reſpondents. 
| | 25th November, 1776. 


HE harbour of Carron, ſituate near the head of the Frith 
of Forth, is chiefly reſorted to by ſhips in the ſervice of 

the Carron Company, who have a great iron work and conſider- 
able collieries in the neighbourhood. From thence veſſels in- 
tended principally to convey the manufactures of the Company, 
their coal and ſuch goods as may be offered them on freight, 
fail periodically for Hull, and other places on the Eaſtern coaſt of 
England, This is a coaſting or carrying trade, the veſſels in 
going down the Frith touching at different places to take in ad- 
ditional loading, or to diſcharge part of what they have received 
at places higher in the river. Particularly, it is uſual for theſe 
veſſels to call at Borrowſtoneſ5 and Leith, and at Morriſon's Ha- 


2 


* Accordingly on the 28th of April 1577, the cauſe was again heard, when 
the Lord Chancellor declared, that the deed of the 8th of February 1764, was 
fraudulently obtained ; and therefore, that the deed and letter of the 12th of De- 
amber 1769, was not in law a good revocation of the preſentation of the plaintiff 
to the living in queſtion + And it was ordered, that the plaintiff ſhould be at li- 
berty to apply to the Biſhop of Lincoln, for inſtitution and induction to the ſaid 
living, And it was further ordered, that the plaintiff ſhould pay to the Biſhop of 
Lincoln his coſts of the ſuit, but as between the reſt of the parties, his Lordſhip 
ud not think fit to give coſts on either fide, | 
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ven, a port ſix miles further down the Frith, and on the ſams 
fide with Leith in the bay of Preſtonpans. 


In February 1774, the reſpondents had occaſion to ſhip four. 
teen hogſheads of tobacco on board one of theſe veſſels for 
Hull, and defiring to inſure them, gave the following inſtruc: 
tions in writing to Hamilton and Bogle, inſurance brokers in 
Glaſyow, ** Pleaſe to inſure for our account by the King fy, 
George Finlay maſter, from Carron to Hull, with liberty to call 
* as uſual, fourteen hogſheads of tobacco;” and theſe inſtruc. 
tions were entered in the brokers books for the peruſal of the 
underwriters, as is the practice at G/a/gow. 


Upon the gth of February, the appellants underwrote a policy 
of inſurance in theſe terms, Beginning the adventure of the 
*« ſaid tobacco, at and from the loading thereof on board ſaid 
King ſion, at Carron Wharf, and to continue and endure until 
« ſaid King ſton, (being allowed liberty to call at Leith) ſhall 
« arrive at Hull, and there be ſafely delivercd. 


The reſpondents were not privy to the allowance to call at 
Leith, being thus ſubſtituted in the policy, for the more general 
term, as uſual, mentioned in their inſtructions to the broker. 
The premium agreed on was 1/7. 5s. per cent. a rate equal at 
leaſt, if not higher than was in uſe to be given on the voyage, 
in caſes where it was underſtood, or expreſſed in the policy, 
that the veſſel might touch at the cuſtomary ports. And in 
particular, ſome of theſe appellants, in February 1772, under- 
wrote a policy upon this very veſſel, and for the ſame voyage, 
with liberty to call at Leith and Morriſon's Haven, at a premium 
of 1 J. per cent. only. | Te 


The veſſel thus inſured had failed from Carron five days be- 
fore the date of the policy, that is on the 4th of February 1774. 
it did not call or touch at Leith, but put into Morriſon's Haven; 
ſet ſail from thence on the gth ; got ſafe into the direct courle 


from Carron to Hull; cleared the Frith of Forth, and proceeded 


with a fair wind, till on the evening of the roth, the veſſel be- 
ing overtaken by a ſtorm at Holy and, on the coalt of Ner- 
thumberland, was wrecked, and the cargo totally loſt. All theſe 


vere facts admitted, nor was it alledged by the appellants, that 
6 the 
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the ſhip received the ſmalleſt damage, in going into or coming 
out of Morriſon's Haven. 


Intelligence of this misfortune reached Glaſgow on the 14th 
of February, when the reſpondents for the firſt time ſaw the 
policy of inſurance, or underſtood that it differed in terms from 
their inſtrutions to the broker in whoſe hands it remained. It 
did not however occur to them, that this ſlight variation would 
afford a handle to the underwriters for refuſing payment; nor 
does it ſeem to have then occurred to theſe gentlemen, who im- 
mediately wrote to the reſpondents, defiring they would requeſt 
the Carron Company to give the neceſſary orders for preſerving 
the tobacco, and forwarding it to Hull, promiſing to contribute 
towards the expence, ſo far as they were intereſted. 


After this ſeeming acquieſcence, the reſpondents were not 
a little ſurpriſed, when, upon the 24th of February, a proteſt 
was taken againſt them by all the underwriters in perſon, at- 
tended by a notary public and witneſſes; in the inſtrument 
which they cauſed the notary to draw up and fign on that oc- 
occaſion, they were pleaſed to give the following account of the 
matter: Upon Wedneſday the gth of February current, a po- 
* licy was offered to the ſaid James Coulter, Alexander Elliot, 
Robert Carrick, Andrew Dunlop and Henry Ritchie, in the 
office of Archibald and Gilbert Hamilton, inſurance brokers in 
* Glaſgow, for their underwriting as inſurers on goods, for ac- 
count of the ſaid William Wilſon and Company, on board the 
* ſhip King ſton, Captain Finlay, from Carron ſhore to Hull, 
* with liberty to touch as uſual. Upon requiring the broker to 
*explain what he meant, by touching as uſual, he ſaid he 
* meant a liberty to ſtop at Leith Road or Harbour, for a ſhort 
* time, in caſe any paſſengers or goods were expected from that 
* place, and upon enquiring the advices about the time of ſail- 
ing, he ſaid that he was informed, the veſſel had ſailed the 
* Saturday before, being the 6th of February current. In theſe 
*circumſtances the ſaid James Coulter, and the other perſons 
"aforeſaid, were ſatisfied with the conditions of the voyage, 
and ſigned the policy, which contains a liberty to touch at 
Leith, and no where elſe, and as the wind and weather were 
* favourable from the Sunday to the Weaneſaay, they had good 
* reaſon to conclude, the veſſel would make a ſafe and ſpeedy 
Vox. VII. 
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—— „ paſſage to Hull. But being now well informed, that inſtea 
— * of proſecuting the voyage deſcribed in the policy, the ſaid hip 
* King flon, was deſignedly carried into the port of Morr;jy, 
% Haven, near Preſtonpans, where ſhe ſtaid four or five days, 
having really failed on Friday the 4th current, taking iq , 
* large quantity of a very dangerous commodity, viz. ſulphur, 
| * and from which port of Morriſon's Haven ſhe did not depart 
| till the gth of the month, and was the next day wrecked nex; 
« Holy Iſland in her way to Hull; which misfortune was en— 
te tirely owing to her ſtay in that harbour, whereby ſhe loſt many 
e days of the moſt favourable winds and weather, which would 
© have compleated her voyage in ſafety, in place of meeting 
« with a change of wind and ſtorm of ſnow, which occafioned 
« her ſhipwreck; and the ſaid underwriters would not have 
* underwritten upon the ſaid policy, if they had known the 
* veſſel had been to call at Morriſon's Haven, and take in an ad. 
* ditional cargo: Wherefore the ſaid James Coulter, Alexander 
« Elliot, Robert Carrick and Andrew Dunlop, for themſelves, 
* and as procurators for the ſaid Henry Ritchre, did and do pro- 
e teſt, that this plain deviation, contrary to the expreſs ſtipula- 
* tion in the policy, muſt, according to the conſtant practice of 
* merchants, render the policy null and void, and therefore 
4 they hold themſelves to have no further concern in the goods 
* inſured.” 
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The appellants perſiſting in their refuſal, and an arbitration 
entered into having ended without any award, the reſpondents 
were obliged to bring their action againſt the appellants for pay- 
ment, in the Court of Admiralty in Scotland, the only compe- 
tent Court for determining queſtions about inſurances, and 
other maritime affairs in that country, in the firſt inſtance, At 
the ſame time the reſpondents brought ſeparate actions againſt 
the brokers, for having without orders taken the policy in terms 
different from the inſtructions ; and againſt the Carron Compal) 
as freighters of the veſſel, on the ground of not having informed 
the reſpondents of an intention to call at Morriſon's Haven; 
both theſe actions concluding againſt the ſeveral defendants, only 
in the event of the underwriters being acquitted. 


The appellants put in their defences, which were followed 
by other pleadings of the parties, and on the 6th of Janud) 
1 | : 


1775 


Caſes in Parliament. 


1775, the Judge Admiral pronounced the following interlo- 
cutor: Having adviſed proceſs, and the defences for Alex- 
An r Elliot and others, with the anſwers made thereto for 
William Wilſon and Company, merchants in Glaſgow, pur- 
« ſuers, and the replies and duplies, and the policy of inſur- 
« ance produced and libelled on, and the other writs produced; 
«and having conſidered the whole circumſtances of this caſe, 
« and in particular that it is not alledged by the defenders, that 
« the purſuers were in the knowledge of the ſhip the King ton 
« being intended to put into Morri/on's Haven, repells the de- 
« fence pled by the defenders.” 


The appellants reclaimed apainſt this interlocutor, and an- 


ſwers being put in to their petition, the Judge Admiral, in re- 
card they ſet forth and ſeemed to found on converſations be- 
tween them and the brokers, at the time of underwriting, or 
ſettling the terms of the policy, allowed them to bring proof 
« of what paſſed at and previous to making the inſurance.” 
But the appellants preſented a ſecond petition, declining to go 


words of the policy, and demanding judgment on the abſtract 
queſtion, whether the veſſel touching at Morri/on's Haven, when 
not allowed by the policy, diſcharged the underwriters ? Where- 
upon the Judge, by interlocutor dated the 7th of April 1775. 
again decreed in favour of the reſpondents. 


The appellants then ſued out a writ of ſuſpenſion from the 
Court of Seſſion, of theſe ſentences of the Judge Admiral, and 
after the uſual preliminary ſtep of procedure before the Lord 
Ordinary, the cauſe being reported to the whole Lords, their 
Lordſhips, having before them the opinions of ſeveral of the 
moſt eminent merchants, both in England and Scotland, gave 
judgment for the reſpondents on the 23d of Fanuary 1776, in 
the following terms; Having adviſed informations, Hinc inde, 
and conſidered the policy of inſurance and whole ciccumſtances 
"of the caſe, the Lords repel the reaſons of ſuſpenſion, find 
* the letters orderly proceeded,” (i. e. that the appellants were 
obliged to pay the ſums underwritten, in terms of the Judge 
Admiral's decree) ©* and decern.” 


The appellants having reclaimed againſt this interlocutor, 
the following judgment was, on the 7th of March 1776, pro- 
nounced 


into any proof, inſiſting that the cauſe turned ſingly upon the 
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nounced by the Court, The Lords having adviſed this pe. 
„ tition with the anſwers, they find the ſuſpenders feverally li. 
„able, to the chargers, in payment of the reſpective principal 
„ ſums and intereſt thereof decerned for and underwrote by 
„ them; and alſo find them conjunctly and ſeverally liable, in 
* the expence of the extract of the decreet before the Admiralty 
* Court, as the ſame ſhall be certified by the Clerk of the ſaid 
* Court; and in ſo far find the letters orderly proceeded, and 
% adhere to the former interlocutor; and as to all other ex- 
«© pences found due by the Admiral, they ſuſpend the letters 
« fimpliciter, and decern and find the ſuſpenders liable in the 
* expences of the extract before this Court, as the ſame hall 
© be certified by the collector of the clerk's dues, and decern, and 
* find no other expences before this Court due.“ 


From theſe ſeveral interlocutors, the preſent appeal was 
brought ; and on behalf of the appellants it was contended, that 
a wilful deviation from the due courſe of an inſured voyage, is 
in all caſes a determination of the policy; from that moment 
the engagement between the inſurers and inſured is at an end; 
and it is immaterial from what cauſe, or at what place, a ſubſe- 
quent loſs ariſes, the inſurers being in no caſe anſwerable for it, 
The going into Morriſon's Haven, was a wilful deviation from 
the due courſe of a voyage from Carron to Hull; and though it 
may be true, as contended on the part of the reſpondents, that 
| ſhips ſailing through the Frith of Forth, have ſometimes been 
permitted by the terms of a policy, underwritten at the ſame 
premium as the preſent, to go into this port, it would not avall 
them in the preſent caſe, fince this policy gave no ſuch permil- 
ſion. The reſpondents appeared by their inſtructions to their 
broker to have been aware, that the going without permiſſion 
into any port but that of their deſtination, would be a deviation; 
and the broker, finding it difficult to get a policy underwritten 
on any other terms, thought fit to reſtrain the liberty of calling, 
to the port of Leith. But independent of what paſſed between 
the broker and the underwriters, before their ſigning this po- 

licy, it was ſubmitted, that a policy penned like the prelent, 
giving liberty to call at one port, excluded every claim to! 
liberty of calling at any other. 
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of vacating the policy, there being neither an increaſe, nor a 
difference of riſk; for the voyage as actually made, was one and 
the ſame chance with that inſured againſt, even taking the policy 
in the ſtrict ſenſe contended for. The appellants indeed, to give 
a colour to their plea, by the appearance of a different riſk, ar- 
gued that the loſs was occaſioned by going into Morriſon's Ha- 
ven; for had there been no interruption of the courſe from 
Carron to Hull, the veſſel would have eſcaped the ſtorm which 
overtook it at Holy Hand. But as the veſſel was allowed to call 
at Leith, withour any limitation of the time of ſtaying there, 
the riſk of the voyage being prolonged by calling at à port in 
the courſe of it, was clearly undertaken by the inſurers ; - and 
it made no difference of hazard, whether that port was Leith, 
or Morriſon's Haven ; policies of inſurance are to be conſtrued 
largely, and for the inſured; a rigid adherence to literal terms 
has been deſervedly reprobated in Courts of Law, and among 
merchants, Every voluntary deviation from the direct line has 
not the effect to diſcharge the underwriters, it being ſufficient 
if the voyage is according to uſage. But the appellants argument 
went even farther than literal interpretation, for they would con- 
ſtrue liberty to call at Leith, as a direct prohibition to call 
any where elſe; though the juſter and more natural concluſion 
was, that had ſuch prohibition been intended, it would have been 
expreſſed; and as it was not diſputed, that veſſels in the trade 
from Carron to Hull, uſually touch at Morriſon's Haven, and that 
this conſiſted with the knowledge of the appellants, the voyage, 
a made, was according to uſage, and within the intent of the 
policy. The appellants were not at liberty to deviate from the 
reſpondents inſtructions ſhewn to them, but ought either to have 
kept to the preciſe terms of thoſe inſtructions, or not have ſigned 
the policy at all; eſpecially when they were told, that the veſſel 
had previouſly ſailed, If their plea now was not affected, their con- 
duct then was infidious and wrong; and as, by their ſilence, the 
reſpondent was led to believe himſelf ſecure in all events, they 
were in equity obliged to make good his loſs, 


Like moſt other queſtions arifing from inſurance, the pre- 
ſent fell to be judged upon equitable principles, reſulting from 
the ſpecial circumſtances of the caſe; and when all circumſtances 
here were conſidered, the plea of the appellants muſt be deemed 


a attempt to evade payment, equally illiberal and ineffectual, 
Ver, VII. FL An 
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An expreſs allowance to call at one port being given, the veſſel 
paſſed it and touched at another, only ſix miles farther down 
the river, and in the courſe of the voyage inſured. The al. 
ledged deviation, was ſingly the act of entering Morriſon's Ha. 
ven; for the veſſel's failing cloſe by it never could have been ſo 
termed, ſo near was it to the direct courſe of the voyage; ang 
nothing being more common, than to tack from one ſhore to 
the other in going down the Fritb; calling at Leith, or at Myr. 
riſon's Haven, was but the difference of a name, for the time 
of ſtaying at the port mentioned in the policy was not limited, 
The riſk was not greater, as it is allowed by every perſon ac. 
quainted with the coaſt, that Morriſon's Haven is even a ſafer 
and more acceſſible harbour than Leith; and in fact, no damage 
was ſuſtained by the deviation, the veſſel having regained the 
direct courſe to Hull, and being wrecked after proceeding in it 
ſeveral leagues. But further: The words in the policy, what. 
ever the appellants now affected to underſtand by them, ſeemed 
to have been uſed as ſynonimous with thoſe in the reſpondents 
inſtructions to the broker. The appellants admitted having ſeen 
the inſtructions, and aſked the broker what was meant by calling 
as uſual, The words inſerted in their place, could not be in- 
tended to limit the more general term, becauſe the inſured were 
neither maſters of the veſſel, nor had any direction or know- 
ledge of the preciſe courſe of the voyage; and becauſe it was 
underſtood by all the parties concerned, that the veſſel had failed 
from Carron, three days at leaſt betore making the inſurance, and 
conſequently might be in ſome other port at that inſtant, as 
it actually was; a circumſtance which it was not impoſſible for 
the underwriters to be acquainted with. It was evident therefore, 
that the broker could not poſſibly mean to make the policy void, 
in caſe the veſſel had called, or might call, at the other uſual 
places beſides Leith; and if the appellants zacizly entertained 
ſuch an idea, having the inſtructions before their eyes, being 
acquainted that the veſſel had already failed, knowing the uſage, 
and taking the accuſtomed premium, they were guilty of a fraud, 
from which they could not be allowed to reap any advantage. 


But after hearing Counſel on this appeal, it was ORDERED 
and ADJUDGED, that the interlocutors complained of ſhould be 
reverſed: And it was DECLARED, that the reſpondents were en- 
titled to a return of the premium, paid by them to the appel- 

lants: 
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lunts: And it was therefore oRDERED and ADJUDGED, that the 


6. 
appellants ſhould pay, or cauſe to be paid to the reſpondents 1776. 
the ſaid premium. 9 
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Neuland Fackſon, Eſq; Plaintiff 1? 


Jubn Hogan, leſſee of Henry 
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Wallis, Eſq; John Fackſon, As [ 0 rror. Caſe 38. 


Elinor Facitſon and George 


Fackſon, 
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2d December, 1776. 


HHE Reverend George Fackſon deceaſed, in Auguſt 1756, 
was ſeiſed of the ſeveral real eſtates and deſcendible freeholds 
following, all fituate in the county of Waterford ; viz. the towns 
and lands of Cooliſball and Glanbegg in fee ſimple; the lands 
of Ballyduſtultra and Ballygally, for lives renewable for ever; 
and of three inconſiderable freehold tenements; the firſt held 
under an article for three lives fo be named; the ſecond under a 
leaſe for three nominated lives, then all in being; and the laſt 
under a like leaſe for three lives, of which he himſelf was then 
the ſurvivor ; with an agreement as to the firſt, and a covenant 
i to the two laſt reſpectively, for a reverſionary term of 21 years, 
to commence from the death of the ſurviving ceſtur que vie. 


The lands of Glanbegg and Ballygally were of the yearly value 
of 150 /. ſubject to a rent of 45 /. payable out of Ballygally, and 
the timber on theſe denominations was valued at 2001. Coolifhall 
and Ballyduff were of the yearly value of 350 J. ſubject to a rent 
of 501, payable out of the latter. The timber on theſe lands 
Was valued in the year 1769, at 4500/. Glanbegg and Coolifhall 
vere incumbered with debts of John Fack/on, his elder brother, 
to the amount of 590o/. The three ſmall freehold tenements pro- 
| duced an annual profit of 30 J. the groſs value of the whole was 
401. his perſonal fortune was 1300 J. and his debts, with the 


addition of his funeral expences, amounted to 195 /. 
He 


468 | Caſes in Parliament, 


— He had living a mother advanced in years; an uncle, Eg, 
177%, Fackſon, his preſumptive heir, an uncle, Fohn; and a coujy. 
german Henry Wallis; two nephews and a neice, John, George, 
Ellen, natural children of his elder brother Jon Jackſon, beſides 

other collateral relations. 

- 

Thus circumſtanced as to family and fortune, on the 9th of 
Auguſt 1756, George fackſon duly made his will in the folloy. 
ing words: In the name of God Amen; I the reverend 
© George Jackſon, of Glanbegg in the county of Waterford, clerk, 
„ being in perfect health, but mindful of mortality, thanks be 
* to Almighty God, da hereby publiſh this my laſt will and tel. 
* tament, Firſt I recommend my ſoul to Almighty God, 
* and my body I deſire may be interred with my anceſtor 
* in Liſmore church, in a decent manner; and as to my worldly 
* ſubſtance, I give and bequeath unto my dearly beloved mother 
Mary Fackſon, my houſe and lands of Glanbegg, with all their 
*« appurtenances, for and during the term of her natural life 
* clear and free of any deduction or charge whatſoever ; and 
* alſo the lands of Ba/lygally, ſubject to the rent only payable 
* thereout, for the term of her natural life, without liberty if 
* committing waſte thereon, I alſo give and bequeath unto Ell 
% Corkeran, now of Cooliſhall, the ſum of 30 J. ſterling, to be 
paid her yearly during her life, for the ſupport of her and her ſon 
George Jackſon. I allo give and bequeath unto her daughter 
Ellen Fackſon, the ſum of 20). ſterling, to be paid her half yarty 
till ſhe arrives to the age of 21 years, and I then give and be- 
* queath her the ſum of 500 J. I alſo give and bequeath unto 
John Jackſon, eldeſt ſon of the ſaid Ellen Corkeran, the like 
* ſum of 20/. ſterling, till he arrives to the age of 21 ye! 
and then I give and bequeath unto the ſaid Fobn Fackſon, the 
„ ſum of 500 J. ſterling; and in caſe the ſaid Ellen Corkers 
4 ſhould die before the ſaid George Jacłſon, then I give tit 
*« ſaid George Jackſon the yearly ſum of 20 J. ſterling till he at- 
„ rives to the age of 21 years; and then I give and bequeatl 
*'the ſum of 400 J. to the ſaid George Jackſon. All which ſaid 
e bequeſts are to be raiſed and levied out of my lands of Gland'ygs 
* Cooliſhall, Ballygally and Ballyduf, all ſituate in the Barony of 
* Caſhmore and Caſhbride and county of Waterford. But 9) 
„ will and deſire is, that if the ſaid Ellen Jackſon, Jobn Jacl- 
«* ſon, and George Fackſen, or any of them ſhould not be bred 


6 yp 
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« yp and educated in the Proteſtant religion, that then and in 
« ſuch caſe, or in caſe that they or any of them ſhould not mar- 
« ry Proteſtants, then and in-either of the ſaid caſes, my will is, 
« that the ſaid Ellen Fackſon, Fohn Fackſon and George Fackſon, 
« ſhall have and be entitled unto only 1004. apiece, at their re- 
« ſpective ages of 21 years; and in caſe the ſaid Ellen Fackſor 
« ſhould marry without the conſent of my executors herein after 
« named, that then ſhe ſhall be entitled but to 100 f. ſterling. I 
« alſo give and bequeath unto my couſin Henry Wallis, of Curry- 
« /aſs, the ſum of 1000 J. ſterling, to be paid to him as ſoon as 
« conveniently may be after my deceaſe. I alſo give and bequeath 
« to my uncle, Edward Jackſon, the yearly ſum of 300. ſterling, 
„during his life. I alſo give and bequeath unto my uncle 
Jobn Wallis, the ſum of 100/. ſterling. I alſo give and be- 
« queath unto my relations Villiam Kenah, and Jane his wife, 
« the ſum of 200/. ſterling. I alſo give and bequeath unto 
« my dearly beloved mother, Mary Jackſon, all the remainder 
and ręſidue of all the effects, both real and perſonal, which I 
« ſhall die poſſeſſed of. And laſtly I do conſtitute, nominate and 
« appoint Chriſtopher Muſgrave of Tourin, and Henry Eeles, of 
« Liſmore, Eſq; executors of this my laſt will and teſtament, and 
«* evardians over the ſaid Ellen Fackſon, Fohn Fackſon, and 
George Fackſon. In witneſs, &c,” 


The teſtator lived till the 8th of May 1761, and then died a 
batchelor, without any other alteration in circumſtances, than 
his having diſcharged 500/. of the incumbrances affecting his 
fee ſimple eſtates, He left ſurviving him all his above-named 
relations, legatees in his will. And upon his death, Mary his 
mother entered into poſſeſſion of his ſeveral real eſtates, claiming 
the fame under his will. 


In Trinity Term 1761, Edward Fackſon, the uncle and heir at 
law, filed his bill in the Court of Chancery in 1reland, againſt the 
ſaid Mary Fackſon, alledging the want of deeds, and temporary 
bars, which prevented his proceeding at law; and praying an ac- 
count of the rents and profits, and to be decreed to the poſſeſſion of 
the real eſtate, of which the teſtator died ſeiſed; inſiſting, that the 


lame did not paſs to his mother under the reſiduary clauſe in his 
will, 


Mary Fackſon having put in her anſwer, the cauſe came on to 


be heard before the Lord Chancellor Bowes, on the 14th of De- 
Vol. VII. 6D ore the cember 
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— cember 1762, when his Lordſhip directed, that the bill ſhould þ, 

; 1776. ö retained for a year, with liberty for the plaintiff, in the mean time, 
to try his title at law; that all deeds ſhould, be produced, and 
that temporary bars ſhould be waived. 


Accordingly, in Michaelmas Term 1762, Edward Fackſon, in 
the name of Henry Prendergraſt, his feigned leſſee, brought an 
action of treſpaſs and ejectment in the Court of Common Pleas, 
in Ireland, againſt Mrs. Jackſon, for recovering the lands gf 
Cooliſhall and Ballyduffultra ; to which ſhe pleaded, and the cauſe 
was tried at the bar of that Court, in Eaſter Term following i 
when the jury found a ſpecial verdict, ſetting out the title of 
il 2 George Jackſon to the lands in queſtion, and his will, in the wordt 
|: thereof. 


* 
— 
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This ſpecial verdi& was ſeveral times argued in that Court, 
and in Trinity Term 1764, judgment was given for the defendant, 
Mrs. Fackſon, by the unanimous opinion of the Lord Chief 
Juſtice Aſton, and the other judges. 


— ——— — — — 


_— 


Edward Fackſon having died inteſtate, on the 2oth of Fur: 
1763, Rewland Fackſon, his only ſon and heir, the now plaintif 
in error, took up the cauſe, and in the name of Henry Prender- 
graft, the nominal plaintiff in the ejectment, brought a writ of 
error, in the Court of King's Bench in Ireland; and in Eafer 
Term 1767, after many arguments, the judgment of the Court of 
Common Pleas was reverſed, by Lord Arnaly and Mr, Juſtice 
Scott, againſt the opinion of Mr. Fuſtice Robinſon. 
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To reverſe this judgment, Mrs. Fack/or brought a writ of error, 
in the Court of King's Bench in Exgland; where, in Hilary Term 
1768, the cauſe came on to be argued, and. was ordered to ſtand 
over to the then next term. But the writ of error having abated 
by Mrs. Fack/on's death, there was no further argument. 
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I Mrs. Fackfon died on the 13th of Fannary 1768, having fil 
il made her will, bearing date the 31ſt of October 1761, and there- 
i by gave and bequeathed (ſubject to. her debts) all her real and 
freehold eſtates, of and in the towns and lands of Glanbegg, 
Ballygally, Coohfhall, and Ballydufultra, and alſo all her pei- 
ſonal eſtate, of what nature or kind ſoever, to Fohn Fackſon, Georg! 
ll Fackſon, and Ellen Fackſon, children of Ellen Corkeran, and to her 
| nephew, Henry Wallis, to be equally divided between them, ſhare 
| and ſhare alike, with clauſes of fervivorthip; and appointed 
| | | Chriftophtr 
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Cbriſtopber Muſgrave, and Henry Eeles, Eſqrs; and the ſaid 


Henry Wallis, her executors. 


Immediately after the death of Mrs. Fack/on, the now plain- 
tiff in error, Rowland Fackſon, contrived to get into the poſſeſſion 
of the eſtates in queſtion, and received the rents and profits there- 
of to his own ule, | | 


In Hilary Term 1769, the deviſees of Mary Fackſon, in the 
name of their feigned leſſee John Hogan, the now. defendant in 
error, brought an ejectment in the Court of King's Bench in Jre- 
land, againſt Rowland Fackſon, for recovery of the ſeveral lands of 
Glanbegg, Cooliſball, Ballyduffultra, and Ballygally, of which he 
had ſo poſſeſſed himſelf; and iſſue being joined, the cauſe came 
on to be tried at bar, in Eaſter Term 1771, when the jury brought 
in a ſpecial verdict, in ſubſtance as follows: 


They found, that George Fackſon, father of the teſtator, pur- 
chaſed the towns and lands of G/anbezg, and Cooliſhall, and died 
ſeiſed thereof in fee, leaving two ſons, John his eldeſt, and the 
teſtator, and no other iſſue; and that on his deceaſe, John Fack- 


ſon, as his heir, entered and became ſeiſed in fee of the ſaid towns 


and lands, and died ſo ſeiſed without iſſue ; and that on his death 
the ſame deſcended to the teſtator, as his brother and heir, and he 
entered and became ſeiſed in fee. That Sir Villiam Abdy, Bart. 
and Jonathan Bur ward, being ſeiſed in fee of the town and lands 
of Ballyduffultra, and of the lands of Ballygally, by two ſeveral in- 
dentures of leaſe, dated reſpectively the gth of June 1739, and by 
livery and ſeifin, demiſed the ſame reſpectively to the ſaid George 


Jackſon the elder, and his heirs, for three lives in being, renewable 


for ever, with full liberty to commit waſte. That the eſtate of 


freehold in theſe lands veſted in the teſtator, who became ſeiſed 
thereof, to him and his heirs, by virtue of the ſaid ſeveral leaſes as 
ſpecial occupant, he being heir of George Fackſon the elder. That 
the teſtator, being ſo ſeiſed, on the gth of Auguſt 1756, duly made 
bis will, in the words before ſtated. That the teſtator, on the 
Sth of May 1761, died ſeiſed of the ſaid ſeveral lands, unmarried, 
and without iſſue, and without revoking or altering his faid will. 
That Edward Fackſon was, at the time of the teſtator's making his 
will, his uncle and preſumptive heir, and at the time of his death 
bis heir at law]; and that he died on the 2oth of June 1763, inteſtate, 


leaving 
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7 leaving Rowland Jackſon, the plaintiff in error, his only ſon and 
heir. That the teſtator, at the time of making his will and at his 

death, was entitled to the tenements, v/z. the Old Houle at the 
ferry in Liſmore, called the Old Mill, by virtue of an agreement, 
executed by the agents of the Earl of Cork and Burlington, by 
which it was agreed, that George Fackſon, the teſtator's father, 
his heirs, executors, Gc. ſhould hold the ſaid Old Houſe for 
three lives, to be named, and after the death of the ſurvivor, 
for 21 years, at the yearly rent of 5s. A tenement in Liſmore, 
called Mulcabys and Dart's holding, by virtue of an indenture of 
demiſe, dated the gth of June 1727, made by Char lei Baggs, to 
George Jackſon the father, his heirs and aſſigns, for the lives of 
Charles Baggs, Henry Jervois and David Crotty (all living) and 
the life of the ſurvivor, at the yearly rent of 40s; in which 
leaſe was an agreement, that the leſſee ſhould hold the premiſes 
for 21 years, from the death of the ſurvivor. And a tenement 
called Geobagans, containing 86 acres, in the county of Yaterfard, 
by virtue of a leaſe dated 26th March 1723, made by the Earl 
of Cork and Burlington to George Jackſon the father, his heirs and 
aſſigns, for the lives of Fohn Jackſon, Henry Fackſon and the de- 
viſor, and of the ſurvivor, at the yearly rent of 25 J. ſterling, &c, 
with a covenant on the part of the Earl, that the leſſee, his heirs, 
Sc. ſhould hold the premiſes for 21 years, from the death of 
the ſurvivor of the ſaid three lives. That the teſtator was the 
ſurvivor of the ſaid three ceftuigue vies; and the ſaid three leaſe- 
hold intereſts duly came to him before the making his will. 
That Mary Jackſon, the mother of the deviſor, on his death en- 
tered into and became ſeiſed of Glanbegg, Cooliſpall, Ballydufful- 
tra, and Ballygally, for ſuch eſtates therein, as paſſed to her by 
the ſaid will; and that on the 31ſt of OZober 1761, ſhe made 
her. will as the law requires, to the effect before ſtated. That 
Mary Jackſon died on the ziſt of Fanuary 1768, ſo ſeiſed of 
Glanbegg, Cooliſball, Ballyduffultra and Ballygally. That the 
lands of Glanbegg and Ballygally were, at the time of making 
the will of George Fackſon, of the yearly value of 1 50 J. ſubject 
to the payment of 45/. yearly, out of the rents of Ballygaly; 
and that the woods and timber trees upon the ſaid lands, were o 
the value of 200 J. That the lands of Cooliſpall and Ballydufful 
tra were of the yearly value of 3 50 J. deducting 60 J. a year I 
and quit rent, and that the woods on theſe lands were, in the 
year 1769, of the value of 4500/, That at the time of — 
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the ſaid will, the lands of Glanbegg and Cooliſhall were ſubject 1 

to debts and incumbrances, amounting to 5900 J. and that at the 8 
teſtator's death, there were incumbrances to the amount of 

5400 J. affecting Glanbegg and Cooliſball; all which were created 

by John Fackſon. That all the pecuniary legatees named in the 

will of George Fackſon, were living at his death, and that Mary 

Jackſon was 60 years of age and upwards at the;time of making his 

ſaid will. That the teſtator paid off 500 J. of the incumbrances, 

ſoon after the making his will. That the value of the perſonal 

aſſets of George Fackſon, excluſive of his ſaid chattels real, at the 

time of making his will, and at his death, did not exceed 1300 J. 

That the amount of his debts, payable out of his perſonal aſſets, 

added to his funeral expences, was 1951. That the yearly value 

of his ſaid chattels real, was 30 J. and that the groſs value there- 

of, at the time of making his will, and at his death, was 240 J. 

But what eſtate in the ſaid ſeveral lands and premiſes, or any of 

them, Mary Jackſon became entitled to under the teſtator's will, 

the jurors were ignorant; and therefore found for the plain- 


tiff or defendant, as the Court ſhould determine the queſtion of 


law. 


This ſpecial verdict was ſeveral times argued in the Court of 
King's Bench in Jreland; and in Eaſter Term 1774, the Court 
gave judgment in favour of the defendant Rowland Fackſon (now 
plaintiff in error); againft the opinion of Mr. Juſtice Robinſon, 
that judgment ſhould be given for the plaintiff in ejectment. 


Whereupon, in Michaelmas Term following, the plaintiff (now 
defendant in error) brought his writ of error in the Court of 
King's Bench in England, to reverſe that judgment; and in 
Trinity Term 1775, that Court reverſed the judgment of the 
Court of King's Bench in Jreland, and unanimouſly decided in 
favour of the plaintiff in ejectment. 


To reverſe this latter judgment, a writ of error was brought E. Thurlow. 
in Parliament; and on behalf of the plaintiff in error, it was faid, J. Dunning. 
the ſubject of it was really of the moſt intereſting and momen- 3 
tous concern to him. The whole of a conſiderable patrimonial 
ltate which he had enjoyed for ſeveral years, under that ſtate 
of ſecurity and confidence in his title, which the concurrent opi- 


nions of the moſt eminent counſel in the two kingdoms in favour 
Vor. VII. 6 E of 
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of it, coinciding with the opinion of the Court of Chancery in 
Ireland, and confirmed by two ſucceſſive ſolemn adjudications of 
the Court of King's Bench there, neceſſarily induced, was now at 
ſtake, upon a queſtion well worthy the attention, as well of every 
teſtator, as of every heir at law in this kingdom ; a queſtion, 
whether certain general indeterminate words, irregularly uſed in a 
vague reſiduary clauſe, ſhould trip the heir at law of that inhe- 
ritance which the law gives him, and force it upon a deviſee, 
from whom the teſtator, in all the preceding parts of his will, 
had, by the moſt cautious limitations and reſtrictions, and in the 
moſt guarded and proper terms, expreſsly withholden it. 


This queſtion aroſe upon the reſiduary clauſe in the teſtator 
George Fackſon's will; which clauſe, the defendant contended, 
diſinherited the teſtator's heir at law, whilſt the plaintiff inſiſted, 
that every word in the clauſe was ſufficiently ſatisfied without 
ſo violent a conſtruction; which he ſubmitted, was incompa- 
tible with the expreſs tenor of the will itſelf, and contradictory 
to all the rules of law which govern the conſtruction of wills, 


I. It is an eſtabliſhed rule of law, upon the ſtrength of which 
the ſecurity of many adjudged titles at this day depends, that an 
heir at law ſhall not be diſinherited, but by expreſs words, or ne- 
ceſſary implication. The reſiduary clauſe in this caſe, contained 
no expreſs deviſe of the real eſtates; the word efe#s being pro- 
perly applicable only to perſonal eſtate. All the dictionaries of 
the Engliſh language uniformly concur in explaining it, by the 
words goods and moveables; the ſame meaning is conſtantly an- 
nexed to it by our Engliſh writers; this is the acceptation it 
bears in common ſpeech, and we find it uſed in the ſame ſenſe 
in our acts of Parliament, and public inſtruments, and treaties of 
peace and commerce. The ſubſequent words, ** which I ſhall 
e die poſſeſſed of,” ſupported and fortified this conſtruction, be- 
cauſe the expreſs alluſion of thoſe words to a future acquiſition, 
was inapplicable to real eſtates, as none acquired after the publi- 
cation of the will could paſs by it, and the word poſſeſſed, pro- 
perly relates only to perſonal eſtate. And as to the word rt 

annexed to the word ed, it applied expreſsly to the chattel 
real, found by the verdict to have been left by the teſtator. Not 
was there any neceſſary implication, that any greater intereſt in 


the real eſtates was intended for the mother, than the W 
Ile, 
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life, without power of waſte, expreſsly deviſed to her in two of $652 i 
he denominations. Such an implication, ſo far from being ne- 2 
ceſſary, was incompatible with, and would merge and deſtroy, 

and in fact revoke the mother's expreſs eſtate for life, and re- 

ſriction from waſte; and would break through another rule as 

well of law as of common ſenſe, which ſays, what is expreſſed, 

{all not be deſtroyed by implication. To ſay, that in order to 

give effect to the intention of a will, we are under the neceſlity 

of implying a revocation of it, carries the air at leaſt of a pa- 


radox. 3 


But it is ſaid, that we are to preſume the teſtator was inops con- 
ali, and therefore not tied down to uſe words in their proper 
ſenſe; and that in ſome of the 1r1/5 bankrupt and inſolvent acts, 
the word ecke is applied to real eſtates. 


To this it may be anſwered, that the teſtator was a clergyman 
md a man of letters, which entitles him to credit for a knowledge 
of the proper ſenſe of words; and indeed the ſkill he had ſhewn 
in the expreſs proviſions for his mother, and for his brother's 
natural children, his conduct in diſtinguiſhing the ſeveral funds 
out of which the legacies ſhould ariſe, and in reſtraining his mo- 
ther from waſte in the lands deviſed to her for life, becauſe in 
part of thoſe lands, viz. Ballygally, the power of committing 
waſte contained in the original leaſe for lives, might be ſuppoſed 
to paſs to her by a deviſe for life, if not expreſsly reſtrained ; 
were ſtrong proofs, that he very well underſtood what he was 
about. Beſides, there was ſome difficulty in reconciling the pre- 
ſumption of the teſtator's being inops concilii, and a ſtranger to 
the meaning of the words he uſed, with a ſuppoſition of his 
having ſearched the 1r:/þ bankrupt and inſolvent acts for the 
meaning of the word efefs; which we muſt preſume he did, 
when we appeal to thoſe acts for the ſenſe in which the teſtator 
uled that word. But this appeal to the 1: ſtatutes, forced, 
extraordinary, and inconſiſtent as it appeared, was founded on a 
miſtake; for in all thoſe acts, the word Fete particularly relates 
to chattelt. In the inſolvent act, 23 Geo. II. c. 17. the word 
effetts, is always preceded by the word eſtate, except in one in- | 
lance only, where the priſoner, whoſe effects are aſſigned, is ſuf- _ | | 
feiently deſcribed by the aſſignment of his goods or perſonal | 
tate. And 1 Geo, III. c. 16. proves clearly, that the words | 

real | 
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r real effects, in the language of the 1-7 ſtatutes, mean leaſes for 


1776. 
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fary, there would be an end to the preſent queſtion; and no doubt 


vide Bacon's 
Ab. vol. III. 


P. 419, 420. 
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years, i. e. chattels real; where it ſays, that nothing therein ſhall 
prevent mortgages, judgments, &c. to take place upon the longs, 
tenements, or real effetts of the priſoner; fer the preceding words 
lands and tenements, fully compriſe all the real eſtate, and that 
only, and leave nothing but intereſts for years in lands, i. , 
chattels real, for the words real effects to apply to. And in the 
ſame ſtatute, the words ate and effefs are together occaſionally 
ſubſtituted for the words real and perſonal eftate uſed imme. 
diately before, which preſerves their diſtinction, by referring 
eſtate to real, and fed to perſonal property; and wherever the 
latter word occurs alone, it has an obvious relation to bank or 
copartnerſhip ſtock, or to caſh or monies depoſited or concealed 
in the hands of other people. But above all, the form of the 
oath required by theſe ſtatates to be taken by the debtor, matks 
the diſtinction by the moſt manifeſt application of the word 9. 
fects, to perſonal eftate only; for the words of that oath in all 
the IJriſb inſolvent acts are, efate, goods and effefts. So that if the 
Triſb ſtatute book was to be conſidered as the teſtator's gloſ- 


would remain, that the words Secte real, were uſed as ſynoni- 
mous with chattels real. 


But it had been alledged, that the teſtator's future intereſts 
for 20. 20. and 21 years reſpectively, in the lands called the 00 
Mill, Mulcabys, and Darts, and Geobagan, and Burgeſs land, one 
of which terms was to commence in poſſeſſion upon his death, did 

not fall under the deſcription of chattels real. 


To this it was anſwered, that theſe intereſts were created by 
the covenant and agreement of the leſſor with the leſſee, found 
by the verdict, that the leſſee and his repreſentatives ſhould en- 
joy the lands for ſuch terms of years reſpectively, paying ſuch 
rents; that ſuch agreements are actual leaſes, and pleadable a 
ſuch, and ſo it has been decided in a great variety of caſes *, 
Theſe leaſehold intereſts were clearly no part of the teſtator s 
eſtate of freehold or inheritance, nor yet were they chattels pet- 
ſonal, What were they then, if they were not chatrels real? Lotd 
Coke ſays, 1. Inft. 345. 6. © interefſe is vulgarly taken for 4 
** term, or chattel real, and more particularly for a future tem ; 


ſo that in his days, at leaſt, future terms were chattels real, 
| 81 
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Still it was urged, that though theſe leaſchold intereſts were 1 
chattels real, the teſtator could not properly be ſaid to have died , ll! 
poſſeſſed of them, as they were future terms, which did not | 1 
commence in poſſeſſion during his life. 


But this objection came with very little propriety, from thoſe | 
who contended for ſtraining the word efe#s to include real | li i 
eſtate, under a preſumption that the teſtator was inops concilii, 1 
and therefore not tied down to propriety of expreſſion. The ll! 
title of the plaintiff in error needed no ſuch latitude of conſtruc- Il} 
tion, as this objeCtion ſurmiſed; indeed it might have been | 
imagined, that the ſecond ſpecial verdict found in this cauſe, | 
would have precluded this, as well as the laſt objection, when it 
expreſsly ſtated, that the yearly value of the chattels real, of | 
which the teſtator ag poſſeſſed at the time of making his will, 
and at his death, was 30/. Sc. The land itſelf is not a chattel, 
it is an hereditament; it is the intereſt or term of years in the 
land, which conſtitutes the chattel real, A man may be pro- 
perly ſaid to be in poſſeſſion of this intereſt, though the actual 
poſſeſſion of the land by virtue thereof, is not to take place for 
a thouſand years to come; he is ſaid to be in poſſeſſion of this 
intereſt becauſe it is veſted in him, ſo that he may exerciſe every 
act of ownerſhip over it; he may give it, ſell it, aſſign it, ſettle, 
bequeath, or diſpoſe of it as he thinks proper; he poſſeſſes and 
diſpoſes of it as a preſent ſubſiſting right to a future actual occu- 
pation of the land. Lord Coke in the place before cited, after 
faying, ** intereſſe is vulgarly taken for a term or chattel real, 
* and more particularly for a future term, adds, the party 
* entitled hereto is ſaid, in pleading, to be poſſeſſed de intereſſe 
** termini.” So that in fact, the word poſſeſſed was 1o far from 
not being properly applicable to the teſtator's future leaſehold in- 
tereſts in this caſe, that the ableſt Special Pleader could not have 
deſcribed them, or expreſſed the teſtator's ownerſhip therein, at 
the time of his deceaſe, with more ſtrict legal propriety, than 


by the word poſſeſſed. 


— WR Iv_. Or” ag” 
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But it was contended, that the introductory words, as to my 
worldly ſubſtance, indicated the teſtator's intention to diſpoſe of 
every thing he had; and the caſe of [bbetſon v. Beckwith *, was * Forreſtey 
inſiſted u pon as in point. In that caſe, the teſtator, after ſaying, walk 
as touching my worldly eſtate, wherewith it has pleaſed God 
Vol. VII. 6F | to 


| 


* 2 Atl. 102. 
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te ty bleſs me, I give, deviſe, and diſpoſe of the ſame in manner 
following, makes the following deviſe ; viz. © I give unto 
« my loving mother all my ate at Northwith, Ec. for her na- 
* tural life, and to my nephew Thomas Dodſon, after her de- 
„% ceaſe.” The queſtion was, whether Thomas Dodſon took an 
eſtate in fee, or for life? And Lord Talbot decreed, that he took 
in fee. 


The word ęſtate, uſed in the caſe of 1bbetſon v. Beckwith, is 
properly applicable to real eſtates, and of this no doubt exiſted; 
but the omiſſion of the word heirs, left it a queſtion, whether it 
paſſed more than an eſtate for life to Thomas Dodſon ; for the 
deviſe to him was not confined by an expreſs limitation for life, 
It has often been held, that the words a/l my eſtate, will carry 
the fee without the word heirs. The word effefs, uſed in the 
preſent caſe, is properly applicable to per/onal eſtates only; and 
ect real are ſynonimous to chattels real; could they even 
ſignify lands, they could give no greater eſtate than the word land; 
would have done, i. e. an eſtate for life only, for want of the word 
heirs ; for it is an indiſputable rule of law, that a deviſe of lands 
to a man indefinitely, without the word heirs, or other words 
tantamount, gives only an eſtate for life. The force of the in- 
troductory clauſe, in the caſe of Thbetſon v. Beckwith, did not 
reſt on the words as touching my worldly eſtate, but on the ſub- 
ſequent words, I give, deviſe, and diſpoſe of the ſame in manner 
Following. Theſe words expreſſed a total diſpoſition in general 
terms, referring to what followed for the particulars, In the 
prefent caſe, the words as 70 my worldly ſubſtance, imported no 
deviſe, bequeſt, or diſpoſition at all ; they only expreſſed a tran- 
ſition of the teſtator's contemplation from his ſpiritual to his 
temporal affairs, and that the ſubſequent diſpoſitions related to his 
worldly ſubſtance ; but in no fort expreſſed or implied the mes- 
ſure, extent, or quantum of ſuch diſpoſitions. Beſides, intro- 
ductory words, even where they expreſs a diſpoſition, are fre- 
quently confidered rather as the formal words of the ſcrivenet, 
than as any expreſſion of the teſtator's intent. As to this point, 

the caſe of Timewell v. Perkins * is a direct authority; where the 
teftator, after ſaying, as touching the temporal eflate with which 
tt hath pleaſed God to bleſs me, I give, bequeath, and diſpoſe 9 ® 
er deviſed in the words following : Item, all thoſe m/ 

«* frechold lands and hop grounds, with the meſſuages, —_ 

4e ments 
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« ments, barns, &c. now in the tenure of, &c. and all other = 
« the reſt, ręſidue and remainder of my eſtate, conliſting in ready 1776. 
« money, plate, jewels, leaſes, judgments, mortgages, Ge. 
« or in any other thing whatſoever and whereſoever, I give unto 1 
« my dearly beloved Arabella Hitchins and her affigns for ever.“ 1 
Here, though the ſtrength of the introductory clauſe was in- 
iſted upon, and it was urged that the word e/tazte would in- 
clude lands as well as perſonal eſtate; yet as the word ate in | j 
the reſiduary clauſe, was coupled with perſonals, it was held, 1 
that the reſidue of the real eſtate did not paſs; and ht whilf | 
it admitted of a doubt, certainly the heir at law ought to be pre- 
ferred. 


But it was further inſiſted, that if neither the reſiduary or the 
introductory clauſe ſeparately contained words ſufficient to paſs 
the real eſtate, yet that defect might be ſupplied by blending 
them together, and bringing down the words worldly ſubſtance 
from the introductory clauſe, where the teſtator himſelf had 
thought proper to leave it, into the reſiduary clauſe, where the 
defendants claim could not well do without it, and that this 
would remove all difficulties at once; for the word ſub/tance is 


uſed in a general ſenſe, and applied to real ęſtates in the ſtatute 
485 Phil. & Mary, c. 8. 


— —ů—— — — 
NN” —— 


This, however, would be only ſubſtituting one difficulty in the 
toom of another; for upon looking into the ſtatute, it appears 
that the words of the preamble, the only place in which the 
word ſubſtance occurs, are ** lands, tenements and heredita- 
* ments, and other great ſubſtance in goods and. chattels move- 
* able;” which words, ſo far from extending the word /ub/tance 
to real eſtates, expreſsly confine it to one ſingle ſpecies of per- 
lonal eſtate, viz. goods, or chattels moveable. But without enter- 
ing into a diſcuſſion of the meaning of the word /ub/ance, it might 
be ſufficient to obſerve, that the teſtator had not thought pro- 
per to uſe that word in the refiduary clauſe; and it was con- 
ceived, that the parties were to content themſelves with the will 
as he left it, and were not at liberty to exchange the words ac- 
tually uſed by him, for others better adapted to their own pur- 
poles, Should it even be allowed that they might combine theſe 
two clauſes together, in ſupport of an intent implied in either, 
not incompatible with the reſt of the will; yet no rule of con- 

2 ſtruction 
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ſtruction could authorize the tacking together the firſt and laſt 
lines of a will, in order to annihilate all that intervenes; nor 
indeed was it eaſy to conceive, how a reſiduary clauſe, wanting 
the force to paſs real eſtates, could poſhbly derive that force 
from an introductory clauſe, which contained no diſpoſing force 
at all. 


II. Another rule of conſtruction is, that where words uſed by 
a teſtator are indifterently applicable to real and to perſonal 
eſtates, they ſhall not, if there be any thing to ſatisfy them, 
receive a conſtruction prejudicial to the heir; and this was de. 
termined in the three leading caſes of Bowman v. Milbank *, 
Shaw v. Bull q, and Merchant v. Twiſden F. In the firſt, the 
teſtator deviſed in theſe words, I give a// to my mother, al 
to my mother ;” and it was held that no lands paſſed, as the 
word all might relate either to real or to perſonal eſtate. In the 
ſecond, a teſtator ſeiſed of five meſſuages, after making a com- 
pleat deviſe of four of them, ſays, and all the overplus of 
* my e/tate to be at my wife's diſpoſal; and it was held, that 
the fifth houſe did not paſs, even by this ſtrong reſiduary clauſe. 
In the third caſe, a teſtator, after giving certain legacies, ſays, 
all the reſt and reſidue of my gate, chattels real and perſona, 
] give and deviſe to my wife ;” and it was held, that the te- 
verſion of lands ſettled in jointure on the wife for life, did not 
paſs to her by this reſiduary clauſe. The opinion of the Court 
in the caſe of Shaw v. Bull, as delivered by the Lord Chief 
Juſtice Trevor, applied directly to the preſent caſe. His words 
were, That in the conſtruction of wills, generally the words 
r my eftate, the reſidue of my eftate, or the overplus of my eftate, 
% may well paſs an inheritance, where the intent is apparent to 
40 paſs it; but ſuch intent to carry an inheritance by ſuch words, 
* muſt be very apparent and neceſſary, to be drawn from the 
«© words of the will, and circumſtances of the caſe ; for if the 
words be indifferent to real and perſonal eſtates, or may be 
<« applied to perſonal alone, there the heir at law is not to be 
« diſinherited by the implication of ſuch words, or by any impli- 
« cation at all, but what is a neceflary one.“ Now in the pte- 
ſent caſe, the words begueath, edis, and poſſeſſed of, were in- 
diſputably much leſs applicable to real than to perſonal eſtate. 
They have never been admitted to apply to the former, but 


where inſurmountable arguments of ſuch an intent, _y 
| | * 
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other parts of the will, rendered that conſtruction neceſſary. 
But here, the other parts of the bill were fo far from requit- 
ing ſuch a conſtruction, that they were deſtroyed if it was ad- 
mitted. The words, in their moſt proper ſenſe, apply to perſonal 
eſtate, and the chattels real which the teſtator left, ſhewed 
the reaſon for his annexing the word real to egffefs, which 
otherwiſe properly means moveables only, and fully ſatisfied 


thoſe words; they could not therefore be extended to real 
eſtates. 


III. It is alſo an eſtabliſhed rule, that general words in one 
part of a will ſhall be ſo conſtrued, as not to defeat the plain in- 
tention of the teſtator, to be collected from any other part of his 
will. The force of this rule is ſufficiently verified in the caſe of 
Mervin v. Strong *, where the teſtator made a reſiduary deviſe of 
« all other the lands, tenements and hereditaments, in the counties 
« of Tyrone and Meath, or either of them, whereof he was 
« ſeiſed in fee ſimple, or of which any other perſon was ſciſed 
in truſt for him ;” a queſtion aroſe, whether the reverſion in 
fee of certain ſettled lands in the county of Tyrone, paſſed by 
that reſiduary clauſe? Lord Mansfeld, in delivering the opinion 
of the Court, obſerved, that the generality of the expreſſion, if 
unreſtrained and unqualified by other words, would carry a// the 
teſtator's eſtate in poſſeſſion, reverſion, or remainder ; but that 
it might be reſtrained by other words and expreſſions in the 
will; and that it was the ſame thing, whether ſuch reſtriction 
be directly expreſſed, or plainly to be collected from the will; 
and accordingly, upon the ſtrength of ſome preceding expreſ- 
hons in the will, which appeared not to be conſiſtent with an 
intention to deviſe the reverſion of the ſettled eſtates, the Court 
of King's Bench in England held that the reverſion did not 
paſs, and thereupon reverſed the judgment of the Court of 
King's Bench in Ireland, Now in the preſent caſe, the deviſe 
to the mother for life, without power of waſte, was incompati- 
ble with an intention to give her the ſame lands in fee; and 
therefore the reſiduary clauſe muſt be ſo conſtrued, as to avoid 
this inconfiſtency. In the caſe of Mer vin v. Strong, the general 
words were ſufficiently correct, comprehenſive and expreſs, to 
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Pals any real eſtate whatſoever, and the reſtriction was indirect 


and implied; but in the preſent caſe, the general words were 


defective, irregular and improper, if applied to real eſtates, and 
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the reſtriction was direct and expreſs. Surely a rule, which can, 
1776- upon the ſcore of an implied reſtriction, deprive correct words of 5 
force they regularly poſſeſs, is ſufficiently cogent to reſtrain upon 
the ground of an expreſs reſtriction, incorrect words of a force 
which regularly is foreign to them; nor ought the ambigugy, 
relation of the word efeds, in this caſe, be deemed more Potent, 
than the clear, eſtabliſhed, technical force of the word beregi;.. 

ments, in the caſe of Mervin v. Strong. 


But the annuity of 30 J. given to the heir, was urged as an ar. 
gument that the teſtator intended to diſinherit him; as it would 
be abſurd to give a/l and a par? to the ſame perſon, 


This annuity was not charged upon the real eſtate, it was to 
ariſe out of the perſonal; where the teſtator intended to charge 
the real eſtate, he had done it particularly and expreſsly ; where 
he had not expreſſed it, it was evident he had no ſuch intention; 
and therefore this bequeſt could imply no excluſion of the real 
eſtate of which it was no part. If a deviſe of real eſtate to an ex- 
cutor, is no implication againſt his beneficial intereſt in the per- 
ſonal eſtate, much leſs can the diſheriſon of an heir at law, whoſe 
intereſt is not founded on the will, and is much more favoured, 
be implied from a bequeſt out of the perſonal eſtate. This an- 
nuity was a proviſion for the heir, evidently proceeding from the 
teſtator's regard to him, and a deſire of ſecuring to him ſome kind 
af income at all events. The real eſtate was ſo exhauſted by the 
deviſe to his mother for her life, the proviſion for his brother's 
natural children, and prior ſubſiſting incumbrances, as to afford 
no income at all to the heir, during the continuance of thole 
charges; and conſidering his advanced age, it was probable thoſe 
charges would not determine in his lifetime, The teltator 
therefore gave him an annuity for life out of the perſonal eſtate, 
as ſome proviſion during the immediate deficiency of the real 
eſtate. This act of regard and attention to the immediate in- 
tereſt and ſecurity of the heir, was endeavoured to be wreſted into 
an indication of the teſtator's intent to diſinherit him; but ſure-. 
ly it was a very ſtrong proof of the contrary : And the objected 
inconſiſtency of giving all and a part to the ſame perſon, applied 
directly to the mother's claim; which graſped at the e fee of 
thoſe very eftates, which were expreſsly given to her for if, 
without power of waſte, If indeed the title of the heir at w_ 
neede 
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needed the aid of conjecture, the expreſs proviſions made by the 
teſtator for his brother's natural children, out of his real eſtates, 
ſhewed the improbability of his intending to give the inheritance 
of thoſe eſtates to his mother. She was old, ſhe was fond of 
thoſe children, and he well knew her affection for them was 
ſuch, that the leaving her the eſtate would, as the event had veri- 
fied, be leaving it, through her, to thoſe very children. Such 
a ſtep was inconſiſtent with the care and pains he had taken in 
limiting and aſcertaining the proviſions he intended for them; 
becauſe it would of courſe ſuperſede and render thoſe proviſions 
nugatory ; nay, the teſtator had expreſsly declared, that theſe 
children ſhould have only 100 J. apiece upon their coming of 
age, if they were not educated in the Proteſtant religion, or ſhould 
not marry Proteſtants. Could any thing be more idle or fruit- 
leſs than this reſtriftion, if he intended to leave his eſtates in 
a channel, through which he could not but foreſee, it would come 
to thoſe children in all events? Beſides, the expreſs reſtriction 
from waſte, with which the teſtator had circumſcribed the eſtate 
for life given to his mother, marked his ſolicitude to prevent her 
from prejudicing, in favour of his brother's natural children, the 
objects of her fondneſs, that inheritance, which, as a conſcientious 


at law, by that ſame channel of legal deſcent, through which he 
himſelf became entitled to it. 


But it was ſaid, that the teſtator's mother was the firſt object of 
his bounty, as appeared by the affectionate terms in which he 
ſpoke of her ; that a teſtator is preſumed not to die inteſtate as to 
any part of his eſtate; and that if the reſiduary clauſe was incon- 


tefltamento ultimum ratum eſt. 
The teſtator's mother was certainly ſo far the firſt object of his 


bounty, as the ſecuring to her a competent income during her 
life; but he expreſsly denied her more in his freehold eſtates, 


nor was it probable that he thought her an object of any farther 
bounty out of thoſe eſtates, for ſhe was an old woman, and in- 
Capable of having children to call for the inheritance ; a gift of 
| !ac inheritance to her, would have been bounty not ſo.much to 
| her, 


and well intentioned man, he deſigned ſhould come to his heir 


ſſtent with the preceding parts of his will, it muſt controul thoſe 
preceding parts, for cum duo inter ſepugnantia reperiuntur in 


when he reſtrained her from the power of committing waſte ; 
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nant to the preceding parts of the will; if the words of that 
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her, as to thoſe whom ſhe might think proper to beſtow it upon. 
Where there is a doubt, the general feelings of mankind muſt 
turn the ſcale; and ſurely thoſe general feelings would never ſay, 
that the teſtator intended to give his eſtate from the heir, ho 
was a near relation, to any ſtranger whom his mother, an old wo. 
man, ſhould be pleaſed to name. As to the poſition, that a teſ. 
tator is preſumed not to die inteſtate as to any part of his eſtate, 
it amounts to this, that a man cannot make a will withaut re. 
ſolving to diſinherit his heir at law of every foot of land; for fo far 
as he does not diſinherit him, he really dies inteſtate; becauſe 
every deviſe to an heir at law, in fee, either immediate, or in re. 
yerſion, is void, and the heir takes by deſcent, and not by the 
will, The technical ſkill which the teſtator had ſhewn in other 
parts of his will, afforded ground to preſume, that he was not 
ignorant of this point of law; and this ſkill might lead him to 
be ſilent, where he knew the eſtate would equally deſcend to his 
heir, whether he inſerted or omitted a deviſe to him. And as to 
the maxim reſpecting the repugnancy in a will, it was inapplica- 
ble in this caſe, becauſe the reſiduary clauſe was not repug- 


clauſe were underſtood in their uſual and proper ſignification, by 
conſidering the words efe#s real, as ſy nonimous to chattels real, 
But the real force of this objection became molt conſpicuous, by 
ſtating. the objection itſelf in its true light, thus: The teſtator 
had ſpoken ſo affectionately of his mother, that it was impoſſible 
he could intend to leave a foot of land to his heir at law; and 
therefore, notwithſtanding he had in the moſt expreſs words con- 
fined her to an eſtate for life, without power of waſte, in two de- 
nominations, yet it muſt be concluded, that he intended, her the 
whole fee in all his lands. And to ſupport this concluſion, we 
are to perſuade ourſelves that a teſtator can. never deviſe part only 
of his real eſtate, without intending at the ſame time to diſpoſe of | 
the whole, although his expreſs words import the contrary ; and 


upon that ground we are to introduce a preſumed repugnancy be- f 
tween the expreſs tenor of the preceding parts of the will, and 5 
the ambiguous meaning of ſome irregular words in the reſiduatj © 
clauſe, to warrant the application of a rule, by which the latter 
may be allowed, to extirpate the former; and the reſult of this 
reaſoning we are to call the teſtator's intent, It is extraordinary g 


indeed, when a teſtator expreſsly ſays, that his mother /ba# be 


tenant for life, and ſhall at have power of committing w. : ? 
nd, 
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5nd it ſeriouſly inſiſted upon, that the teſtator intended ſhe ſhould 
not be tenant for life, and that ſhe ſhould have power of commit- 
ting waſte ; and this becauſe he has uſed certain words in a reſi- 
duary clauſe, which in their proper ſenſe have no relation to the 
matter. 


It was however contended, that the words all the remainder 
and refidue, in the reſiduary clauſe, were words of relation to the 


antecedent diſpolitions, ſome of which being out of the real 
eſtate, that relation extended to the real eſtate. 


But the relation of theſe words was ſatisfied by a retroſpect to 
the perſonal eſtate, out of which the laſt preceding diſpoſitions 
had been made, and this relation was the moſt grammatical, di- 
rect and natural; becauſe the words remainder and refidue imme- 
diately followed, and were coupled with the diſpoſitions which 
affected only the perſonal eſtate, and which had been taken up 
by the teſtator, after he manifeſtly appeared to have dropped all 
contemplation of his real eſtate, Beſides, could it be conſiſtent 
with the teſtator's intent, that the reſiduary words ſhould be re- 


merge, fruſtrate, and deſtroy thoſe very diſpoſitions ? Did he take 


ſtrain her from waſte, only to juſtify the eſtabliſhing ſuch re- 
lation in the reſiduary words, as ſhould deſtroy that limitation 
and reſtriction, and give her that fee which he expreſsly denied 
her the power over? Are words to be forced upon a relation, 
which the inſtant it is admitted, inevitably deſtroys the very ob- 
ject to which it refers, and removes the very ground upon which 
we would eſtabliſh ſuch relation? Not ſo ſays the maxim, tali: 
interpretatio ſemper fienda eft ut evitetur abſurdum. h 


But it was ſaid, that the intent of the teſtator is to be collected 
from the whole will taken together, and not from any particular 
part only ; and that conſtruction is to be preferred, which gives 
elfect to every part of the will. 


The rule is admitted in its full extent; and the plaintiff wiſhed 
to reſt his title on the literal and obvious application of it to this 


cale, The intent of five parts out of ſix of the whole will was 
Vor. VII. 6 U clear 


fetred to the diſpoſitions made out of the real eſtate, in order to 


the pains to limit his mother an expreſs eſtate for life, and re- 
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clear and expreſs, even accurately and {kilfylly fo, to give the 
mother only an eftate for lie, without power of waſte ; the ref. 
duary clauſe was conſiſtent with the reſt of the will; and every 
diſpoſition therein would have its proper effect and operation, if 
the words of that clauſe were underſtood in their uſual and proper 
ſenſe, in which they ſignified the chattels rea/ and perſonal, which 


the teſtator died poſſeſſed of. But if that ſenſe was broken 


through, and the words ſtrained to comprehend real eſtates, an in. 
tent would be extorted from one part of the will, which was ſub. 
verſive of almoſt every other part; we at that inſtant merge and 
extinguiſh the eſtate for life, expreſsly given to the mother; dif. 
charge and render nugatory the expreſs reſtraint from waſte, 
fruſtrate and deſtroy the exoneration of her eſtate for life; con- 
found and aboliſh the diſtinction obſerved by the teſtator, he. 
tween the legacies charged on the real, and thoſe affecting only 
the perſonal eſtate; and in a ward, expunge and annihilate the 
greateſt part of the will, by reducing the whole to a deviſe of the 
real and perſonal eſtates to his mother, ſubje& to certain legacies; 
and all this by a forced conſtruction to difinherit the heir at lay, 
And it muſt be allowed, that there was ſomething new in the 


idea of collecting from the whole will, an intent which overturn- 
ed five fixtbs of it, 


But it was ſtill further urged, that the law preſumes a teſtator 
may, during the time of making his will, alter his intention ; and 
for this point, the caſe of Pain v. Ridout *, was cited as an au- 
thority. In that caſe, the teſtator, after giving certain lands to 
his wife for life, and making ſeveral diſpoſitions of other lands, 
ſome to his brother and heir at law in tail, and ſome to him in 
fee, and alſo limiting to him and his ifſue, the inheritance in re- 
mainder of part of the lands given to the teſtator's wife for lite, 
gave all the reſt, reſidue, and remainder of his goods, chattels, 
and perſonal eſtate, together with his real eftate, not therein be- 
fore deviſed. The queſtion was, whether the reverſion in fee 
that part of the lands deviſed to the wife for life, which was nel 


otherwiſe diſpoſed of, paſſed to her by the reſiduary clauſe ? And 
Lord Hardwicke held, that it did. 


It was not denied, that a teſtator may change his mind in the 
courſe of making his will; but it was denied that ſuch a change 


may be preſumed, without certain and indubitable evidence of , 
| 
2 
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It muſt be ſubmitted, that clear, expreſs and prudent diſpoſi- 


tions, accurately and fkilfully made, and conſtituting the very 
body and ſubſtance of a will, require ſomething more operative 
and cogent than ambiguous, imperfect, and defective words in a 
reſiduary clauſe, to expunge and reduce them to a nullity. Sure- 
ly the ambiguity of the reſiduary words, was a ſtrange ground for 
preſuming, that the teſtator, at the cloſe of his will, ſuddenly 
changed his mind, and intended the laſt line as a revocation of 
the preceding diſpoſitions ; and yet, after having diſcovered ſo 
much ſkill and accuracy in the preceding parts of his will, was 
at a loſs how to expreſs his intention clearly in this critical line. 
Nor could it be ſuppoſed, that he went through the ſolemnity of 
executing, and afterwards kept by him for five years and upwards 
an inſtrument as his will, five ſixths whereof were not his will ? 
In the caſe of Pais v. Ridout, the words of the reſiduary clauſe were 
expreſs, comprehenſive, and proper; and the real eſtate being 
added to the chattels and perſonal eſtate, by means of the words 
together with, left no doubt upon the matter. Beſides, there 
was no expreſs reſtriction from waſte annexed to the eſtate for 
life; and the teſtator, in that caſe, gave to his heir at law and his 
iſſue, the inheritance of part of the lands deviſed to the wife 
for life ; thereby aſcertaining expreſsly, how much of thoſe lands 
ſhould go to his heir. It was alſo obſervable, that in that caſe, 
the heir at law was expreſsly and amply provided for out of the 
real eſtate, But all theſe circumſtances were diametrically the 
reverſe of what the preſent caſe afforded, therefore the authority 
of that caſe was not preſumed to be applicable here; and though 
a ſubſequent expreſs deviſe may deſtroy a preceding one, it was 


| ſubmitted, that a preceding expreſs deviſe, could not be deſtroyed 


by an unneceſſarily implied one. 


IV. The inconſiſtency of the teſtator's giving his mother an 
expreſs eſtate for life, without liberty of commiting waſte, if 
his intention was that ſhe ſhould take the ſame lands in fee, was 
inſuperable. Could it be ſuppoſed, that he confined her to an 
eltate for life in one line, for no other uſe than to deſtroy it by 
giving her the fee in the next? Could any thing be more ab- 
ſurd than to reſtrain her from waſte, and then immediately to 
undo that reſtriction by giving her the inheritance? His ex- 


preſs]y denying her the powers incident and belonging to the 


inheritance, amounted to an expreſs denial of that inheritance. 


The 
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The teſtator had been extremely particular, expreſs and guarded 
in the deviſe of the two denominations to his mother, for her 


life, without power of waſte ; if he had intended her any thing 


in the other two denominations, he certainly would have been 
no leſs explicit as to them; they were of much greater value, 
and were equally under his contemplation, For he expreſsly 
charged them with the legacies to his brother's natural children. 


It was inconceivable therefore, that he ſhould be ſo minute and 


particular in aſcertaining which of the denominations his mo. 
ther ſhould have, and limiting and circumſcribing her intereſt 
therein, if he intended ſhe ſhould take a// the denominations, 
and the whole unlimited eſtate in them, 


But it is ſaid, that the reſtriction from waſte was intended 
only as an admonition to the mother, and to prevent her from 
prejudicing the fund out of which the Jegacies were to be paid; 
and that the expreſs eſtate for life was by way of giving her a 
preference, and a clear income during the ſubſiſting charges, 


To give the fee to his mother would defroy the preference fo 
ſaid to be intended for her, by letting in the legacies imme- 
diately on her eſtate for life; and by removing ;the reſtriction 
of waſte, the whole fund would be put into her power, con- 
trary to his intention, and ſhe might prejudice it as ſhe thought 
proper. Beſides, it would be a fingular expedient for ſecuring 
the lands from. prejudice, to reſtrain waſte to the amount of 
200 J. in part of the lands, that being the value of the timber 
on the lands deviſed to the mother for life, and at the ſame 
time to leave full power of waſte, to the amount of 4500 J. and 
upwards, on other part of the lands, that being the value of the 
timber on the lands not deviſed to her, | 


Upon the whole it was ſubmitted, that if there was a doubt, 
the title of the heir at law muſt preponderate. This is a rule 
of law eſtabliſhed beyond diſpute, a rule which is univerſally 
admitted, and was recognized and affirmed by the expreſs opi- 
nion of the Court of King's Bench, as delivered by Lord Man 
field, in a late caſe of Loveacre v. Blyth, heard in Hilary Term 
1775; when his Lordſhip declared, that where the Court can- 
not find words in a will expreſſive of the teſtator's intention, be- 


yond the poſſibility of a doubt, the rules of law muſt take place. 
GEES Now 
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Now it was impoſſible to deny, that the different opinions deli- 
vered by the ſeveral Courts before which this cauſe had been heard, 
proved at leaſt, that thoſe Courts were ſo far from finding in the 
reſiduary clauſe of George Jackſon's will, words expreſſive of the 
teſtator's intention, beyond the poſſibility of @ doubt, that they had 
not only doubted, but actually diſputed about his intention; for 
as all agreed, that certainty of intention would diſinherit an 
heir at law, thoſe judgments, which in this caſe denied 
the heir at law to be diſinherited, of conſequence, denied the 
certainty of the teſtator's intention to diſinherit him. It there- 
fore follows, that the rules of law muſt here take place; and as 
it could not be contended, that, after ſuch a contrariety of 
judgments, the reſiduary clauſe did either expreſsly, or by ne- 
ceſſary implication, extend to the teſtator's eſtates of freehold 
or inheritance ; it was ſubmitted, that the hereditary title of the 
heir at law muſt prevail, while there is a rule of law, which 
ſays, he is not to be diſinherited otherwiſe than by expreſs 
words, or neceſſary implication. The title of an heir at law is 
founded on the laws of deſcent, which are certain, and is not 
therefore to be ſuperſeded by an uncertarn devile. 


On the part of the defendant it was ſaid, that the general J. Wallace. 
queſtion on which the merits of this caſe turned, was, whether J = xg 
under the reſiduary clauſe in the will of George Fackſon, his real INOS 


eſtates paſſed to his mother Mary Fackſon, in ſo full and ample a 
manner, as to enable her to deviſe the ſame to the leſſors of the 
defendant ? And this queſtion would be determined by the inten- 
tion of the teſtator, which always governs, unleſs it be repug- 
nant to, or inconſiſtent with the rules of law. The firſt object 
of the teſtator's bounty, and the greateſt of his affection, was his 
mother; for her he determined to ſecure a certain proviſion in 
all events, and therefore gave her a life eſtate in two denomina- 
tions of his real property; vix. in Glanbeng and Ballygally, 
which he would have her enjoy free from any incumbrance. He 
then proceeded to diſpenſe his bounty amongſt his other rela- 
tons, whom he ſet down in his will in the ſame order as they 
were ranked in nature and his affection. For his brother's chil- 
dren he made proviſions, ſuited to their ages, and the circum- 
ſtances of their birth; and theſe he charged on all the real eſtates 
in queſtion. The two next objects of his bounty, were his 


couſin Henry Wallis, and his uncle Edward Fachſon, his preſump- 
Vox. VII. | 61 


tive 
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tive heir; his regard for whom was marked by the legacies he 
left them. To the former he gave 1000/7. to the latter, advane- 
ed in years, only an annuity of 30 J. for his life; and theſe, with 
the ſubſequent legacies to three other relations, were to come 
out of his perſonal eſtate. Here he pauſed, and taking a review 
of the ſtate of his fortune, and the diſpoſition which he had 
made of it, he perceived that his real eſtates were more than 
ſufficient to diſcharge the incumbrances created by his brother, 
with the additional charges impoſed by his own will ; and that 
by deaths, or other events, there might happen to be a reſidue 
of his eſtate ; he therefore recurred back to the firſt great object 
of his bounty and affection, and, in words the moſt comprehenſive 
that common ſenſe could dictate, he deviſed to his mother, by 
one general ſweeping clauſe, every ſpecies of property which he 
ſhould die poſſeſſed of; giving her the enjoyment of, and abſolute 
dominion over it, and confiding in her diſpoſal of it amongſt 
thoſe, who ſhe knew held the firſt places in his heart.—A truſt 
which ſhe religiouſly performed. This appeared to be the in- 
tention of the teſtator, and the words which he had uſed ſuffi- 
ciently effectuated that intention. That he did not mean to die 
inteſtate as to any part of his real property, was manifeſt, not 
only from the expreſſive words in the refiduary clauſe, viz, © all 
*« the remainder and reſidue of all my effects real and perſonal; 
but alſo from the introductory words of the will, “as to my 
« worldly ſubſtance ;” which have always been underſtood to con- 
fiſt of real and perſonal eſtate, and to indicate an intent in the 
teſtator who uſes them, to diſpoſe of all his property. 


But to this reaſoning it was objected, I. That the reſiduary 
clauſe could be conſtrued to extend no farther than to the perſonal 
eſtate; becauſe the terms in which that clauſe was conceived, 
carried with them an obvious relation to perſonalty ; and becauſe 


the extending them farther would create an inconſiſtency between 


the teſtator's firſt deviſe to his mother for life, and the ultimate 
diſpoſal of the whole of his real property to her for ever. II. That 
every degree of favour is to be ſhewn to an heir at law; and he 
is not to be difinherited, but by expreſs words, or neceſſary im- 
plication. 


To the firſt objection it was anſwered, that to ſupport the fit 
part of it, the plaintiff aſſumed three propoſitions; iſt, 3 
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the term Fects, means perſonal goods or ſubſtance only. 2dly, 
That the words ech real, are confined to that particular ſpecies 
of property called chaztels real. zdly, That by the deviſe of 
efe8: real, the teſtator intended to deviſe to his mother nothing 
more than the reverſionary terms for years, which were to take 
place in the three deſcendible freeholds, after the deaths of the 
ſeveral ceſtui qui vies. But the defendant contended, 1ſt, That 


had the teſtator made uſe of no other words than all the remain 


der and reſidue of all my effects, without annexing the epithets 
real and perſonal, theſe alone, upon the true conſtruction of the 
will, would have been ſufficient to have paſſed the remainder of 
his real eſtate ; the term effe&s, in the common underſtanding 
of mankind, ſignifying property or ſubſtance of every ſort. But 
in this caſe, the teſtator had obviated every quibble about the 
meaning of the word effe&s, for he had anxiouſly joined to it 
both epithets, real and perſonal; and through the whole ſen- 
tence had been particularly ſtudious of the moſt comprehenſive 
language. To confine this clauſe therefore to perſonal eſtate, or 
to ſuppoſe real effects to be only deſcriptive of chattels real, 
would be offering violence to the obvious ſenſe of the words and 
intention of the teſtator; who muſt be preſumed to be unacquaint- 
ed with the technical diſtinctions of property, and who, with- 
out more ſkill than falls to the ſhare of perſons in general, could 
not be appriſed of the exact ſenſe of the term chattel real. 
2dly, There is no foundation in law or reaſon, for confining the 
words real effefs to that ſpecies of property called chattels real; 
tor chattels real are clearly perſonal eſtate, and would paſs under 
the deviſe of efefs without annexing to it the epithet real, or 
any other epithet. 3dly, It was evident, that by the deviſe of 
all my eſfechs real, the teſtator intended to deviſe ſome property 
or effects which were not perſonal; but as reverſionary terms for 
years are perſonal effects, he could not mean to deviſe them by 
this deſcription ; conſequently, he muſt have intended to deviſe 
his real ſubſtance or eſtate, The ſecond part of this objection 
would be anſwered, by obſerving, that the conſtruction of the 


will here propoſed, anticipated the argument derived from the 


luppoſed repugnancy ; for the teſtator's firſt deviſe to his mo- 
ther, was only a part of his real eſtate ; creditors were entitled 
io another part, i. e. ſo much as ſhould be ſufficient by ſale to 


diſcharge their incumbrances ; the legatees, whoſe legacies were 


Charged upon the real eſtate, were entitled to a further part there- 
| of, 
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of the family; by the latter, he referred to her diſpoſal the rej. 


ther; if the conſtruction propoſed by the plaintiff was to prevail, 
a fimilar inconſiſtency would enſue, viz. between the clauſe 


ſwer the annuity of 30 J. to his uncle, there remained no other 
fund for the reſiduary clauſe to operate upon, than the real eſtate, 


Judement 
affirmed. 


M. S. Jour. 


Jub anno 1779. 
P. 135+ 
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of, i. e. to ſo much as would ſatisfy their legacies ; yet there 
ſtill remained ſome part to diſpoſe of; and this remainder the 
teſtator had, with perfect conſiſtency, given to his mother by the 
reſiduary clauſe. The views with which he thus made the two 
deviſes, were ſufficiently obvious; by the former in all events, 
and ſubject to no incumbrance, he made proviſion for the parent 


duum which might be, after all the incumbrances ſhould be diſ. 
charged, and the further objects of his care fulfilled. He had 
not therefore given part and the whole to his mother, as the 
plaintiff would contend. But even ſuppoſing there was an in. 
conſiſtency in the two deviſes, the latter muſt controul the for. 
mer; ſuch being the eſtabliſhed rule of conſtruction. Yet fur- 


giving his uncle the annuity, and the idea of his ſuffering the re- 
ſidue to deſcend to the ſame perſon, as heir at law; for to give, 
or to ſuffer to take, is in common ſenſe the ſame thing. 


As to the ſecond objection, the rule was admitted; but it was 
contended, that in this caſe the heir at law was diſinherited both 
by expreſs words, and neceſſary implication ; for in the refiduary 
clauſe the teſtator had made uſe of the moſt expreſſive, and com- 
prehenſive words, in giving to his mother the whole remainder 
of his real property, which, but for thoſe words, would have 
deſcended to his heir at law; and by neceſſary implication the 
real eſtate muſt paſs to the mother, becauſe the perſonal eſtate 
being totally abſorbed by the perſonal legacies, not charged on 
the real eſtate, and his chattels real being barely ſufficient to an- 


It could not be conceived, that the teſtator, in ſo ſolemn an act as 
his laſt will, ſhould invoke the Deity to witneſs his hypocrily 
and diſſimulation to a parent, whom he mentioned with ſo much 
reverence and affection, and deluſively giving her in idea, what 
he knew at the time ſhe would never in fact enjoy. 


After hearing Counſel on this writ of error, the Judges were 
directed to deliver their opinions upon the following queſtion ; 
viz. © Whether the defendant in error, being the leſſee of the 
« deviſces of Mary Jackſon, be entitled to recover the eſtates in 


3 5 «queſtion 
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ve queſtion, or any and which of them?” And the Lord Chief 
Baron of the Court of Exchequer, having delivered the unani- 


mous opinion of the Judges in the affirmative; it was there- 
upon ORDERED and ADJUDGED, that the judgment given in 
the Court of King's Bench in England, reverſing the judgment 
of the Court of King's Bench in Ireland, ſhould be affirmed ; 
and that the record ſhould be remitted, to the end ſuch proceed- 


ing might be had thereon, as if no ſuch writ of error had been 
brought into the Houſe, 


Hans W introp Mortimer, Eſq; and Rober! 


Kirkman, 2 2 Lappellant . Caſe 39. 
Owen Lloyd, Clerk, A Reſpondent. 


14th February, 1777. 


N Michaelmas Term 1773, the reſpondent exhibited his bill 
in the Court of Exchequer, as vicar*of the pariſh of Stapen- 
bill, in the county of Derby, againſt the appellants, ſetting forth, 
that the reſpondent was and for ſeveral years had been vicar of the 
ſaid vicarage, and as ſuch entitled by endowment, preſcription, 
or otherwiſe, to all tithes of hay and graſs, and clover cut for 
hay, and to all ſmall tithes ariſing within the pariſh, and par- 
ticularly within the village, townſhip or hamlet of Ca/dwel 
parcel of the ſaid pariſh. That the appellants had ſeverally beet 
the owners and occupiers of divers farms, lands and tenements 
within the ſaid hamlet, and that from Midſummer then laſt, 
they had divers titheable matters and things ariſing and growing 
on the lands ſo by them occupied; the tithes whereof became 
due, and ought to have been paid to the reſpondent: It was 
therefore prayed, that the appellants might be decreed to ac- 
count with the reſpondent for the value of the ſaid titheable 
matters and things, and pay to him what ſhould appear to be due 
on the taking of ſuch account. 


The appellants, by their anſwer to this bill admitted, ue they 
were occupiers of certain lands within the hamlet or village of 
Vorl. VII. 6 K Caldwell 
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| Caldwell, im the pariſh of Stapenbiil; but inſuſted, that the te. 
ſpondent was not entitled to any tithes in kind of any titheable 


matters arifing within the ſaid village or hamlet, either from tho 


- appellants or any other perſon whatſoever, owners or occupiers of 


any lands, tenements, or hereditaments, within the village, town. 
ſhip, or hamlet of Caldwell, in reſpect of ſuch lands, tet ementz 
or hereditaments, or any payment in lieu or in reſpeC thereof; 
other than and except, that from time immemorial there had 
been paid by the inhabitants, proprietors and owners of lands 
and tenements within the ſaid village, townſhip, or hamlet of 
Caldwell, to the reſpondent and his predeceſſors, vicars of the 
ſaid pariſh for the time being, the ſum of 6 /. on the feaſt of 
St. Fohn the Baptiſt, in every year, for and as a modus and full 
payment and ſatisfaction for and in lieu of all tithes, rights, 
compoſitions, obventions and emoluments whatſoever, due or pay. 
able to the vicar for the time being of the ſaid pariſh of Sraper- 
Bill, from the inhabitants, proprietors and occupiers of land; 
and tenements within the ſaid village or hamlet of Caldwell, in 
reſpe& of ſuch lands and tenements ; and the appellants con- 
tended, that ſuch modus or ancient payment of 6 /. had been 
confirmed by immemorial cuſtom, as well as by a certain inden- 
ture, dated the 22d of September 1676, in the words following, 
vix. 


« Hec indentura facta inter Willielmum Dominum Paget ba- 
* ronem de Beaudeſert, verum et indubitatum patronum 

« yicariz perpetuz eccleſiz parochialis de Stapenhill in co- 
% mitatu Derbiæ, Lichfeldiæ & Coventriz diocefi3 & 
bil Johannem Lucas, artium magiſtrum, vicarium perpetuum 

90 ejuſdem vicariz perpetuz eccleſiz parochialis de Stapenhill 

© antedicta, ex conſenſu & aſſenſu reverendi in Chriſto pa- 

« tris et domini domini, Thomæ, Providentia Divina Lich- 

„ feldiz & Coveatriz epiſcopi, ex und parte; Samuelem 

« Saunders de Caldwall, in comitatu & dioceſia pradidis, 

« armigerum, Edwardum Holland de eiſdem, generofum, 

« Elizabetham Aſton, viduam, Thomam Webſter, Tho- 

* mam Collingwood, Willielmum Cox, Georgium Thrump- 

„ ton, de eiſdem, yeomen, Thomam Baxter, Richardum 
Capenhurſt, Thomam Baker, de eiſdem, huſbandmen, Tho- 
mam Jackſon, de eiſdem, carpenter, Thomam Corbitt « 


. * eiſdem, blackſmith, alioſque omnes & fin gulos incolas dictæ 
| g 40 « ville 
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« villæ de Caldwall prædictâ, Ricardum Bath de Linton in 


e comitatu Derbiæ prediata, et Robertum Nicklinſon de 


« Swadlincote, in comitatu Staffordiæ et diocefii præ- 
« dia, ſhoemaker, proprietarios & occupatores quarundum 
e terrarum infra eandem villam de Caldwall predicts jacen- 
e tium, ex confimili conſenſu & aſſenſu reverendi in Chriſ- 
* to patris et domini domini, Thomæ Providentia Divina 
« Lichfeldiz et Coventriz epiſcopi, ex altera parte; teſtatur 
% quod, tam pro bono capella de Caldwall infra villam de 
“ Caldwall prædictà & inhabitantium ville prædictæ quam 
pro bono eccleſiæ parochialis de Stapenhill prædicta, de 
* qua quidem eccleſid de Stapenhill prædictà, capella de 
« Cald wall predictà membrum eſt, ac etiam pro et in con- 
e ſideratione acquitantie & finalis concordantiæ omnium 
« differentiarum & controverſiarum de et concernentium 
* omnes & ſingulas decimas, oblationes, obventiones, com- 
* poſitiones, aliaque jura & emolumenta eccleſiaſtica quæ- 
* cunque vicario perpetuo vicariæ perpetuæ eccleſiz paro- 
* chialis de Stapenhill prædicta, per inhabitantes, poſſeſſores 
„ & occupatores terrarum infra villam de Caldwall predita 
* jacentium debitas & ſolutas, agreatum, concordatum & 
* concluſum eſt, et per preſentes inter partes prædictas ex 
* conſenſu et aſſenſu ante dicti reverendi in Chriſto patris, 
* concordatum eſt et concluſum, quod prafatus Johannes 
Lucas, vicarius perpetuus vicariæ perpetuæ eccleſiæ pa- 
* rochialis de Stapenhill prædicta, ejuſque ſucceffores, vicarii 
„ perpetui ejuſdem vicariæ perpetuæ, ſemel in qualibet 
* menſe annuatim in quolibet anno imperpetuum divinas 
„ preces in capella de Caldwall prædictà, ſecundum formam 
* libri communium precum leget et poſt lectionem earun— 
* cum juxta morem eccleſiæ Anglicanz concionabitur, præ- 
* fatique incolæ de Caldwall prædictà, ac proprietarii & oc- 
** cupatores terrarum infra eandem villam jacentium, omnes 
** et ſinguli eorumque hæredes, executores, adminiſtratores 
* five ſucceſſotes eidem Johanni Lucas, & ſucceſſoribus ſuis, 
** vicariis perpetuis ejuſdem vicariæ perpetuæ eccleſiæ paro- 
* chialis de Sta penhill prædicta, ſummam ſex librarum legalis 
** monetz Angliz, in plenam contentationem ſatisfationemet 
** exonerationem omnium & omnimodum decimarum jurium 
compoſitionum obventionum, oblationumjuriumqueet emo- 
lumentorum ecclefiaſticorum quorumcunque infra eandem 
* villam 
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* yillam de Caldwall prædictà qualitercunque, creſcentiym 
* provenientium, renovantium aut aliquo modo contingen. 
„ tium eidem vicario perpetuo et quoyis modo debitorum 
aut ſolvi con ſuetorum ad feſtum ſancti Johannis Baptiſt» 
% annuatim in quolibet anno imperpetuum ſolvent idem. 
„que Johannes Lucas, vicarius perpetuus antedictus, 
te ejuſque ſucceſſores, vicaru perpetui vicariæ perpetua 
« eccleſiæ parochialis de Stapenhill prædictä, eandem 
* ſummam ſex librarum, in plenam contentationem, fatis- 
t factionem, ſolutionem et exonerationem omnium et fin- 

* gularium decimarum, jurium, compoſitionum, obventio- 
** num, oblationum & emolumentorum eccleſiaſticorum quo. 
* rumcunque prædictorum et ut præfertur quovis modo 
e debitorum aut ſolvi conſuetorum imperpetuum ad feſtum 
600 prædictum accipient et recipient. In cujus rei teſtimo- 
** nium, partes ad preſentes ſigilla ſua eiſdem mutuo appo- 
* ſuerunt viceſimo ſecundo die menſis Septembris, anno 
regni domini noſtri Caroli ſecundi, Dei gratia, Angliz, 
* Scotiz, Francir, et Hibernæ, regis, fidei defenſoris, &c. 
* yiceſimo octavo, annoque Domini 1676. Et nos epiſco- 
* pus antedictus, in fidem et teſtimonium præmiſorum, ſigil- 
lum noſtrum epiſcopale preſentibus appoſuimus. 


The cauſe being at iſſue, ſeveral witneſſes were examined on 
both ſides. On the part of the reſpondent it was proved, 
that the village or hamlet of Caldwell was part of the pariſh 
of Stapenbill, and that the inhabitants of Caldwell contribut- 
ed to the repairs of Stapenbill church. It was alſo proved, 
that the vicar of Srapenbill for the time being, had, as far back 
as the memory of witneſſes went, collected and received tithes 
in kind for all hay, clover, lamb, wool, fruits, eggs and pigs, and 
other ſmall tithes ariſing within the other parts of the pariſh, not | 
parcel of the village of Caldwell. On the part of the appellants 
it was proved, that Caldwell was a chapelry, in which there was 
a chapel of ſome antiquity, repaired by the inhabitants of the 
hamlet of Caldwell. It was alſo proved, that the ſum of 6/. had 
been raiſed by a levy according to the pound rate, and paid for 
many years to the vicar of Stapenbill for the time being; and 


they likewiſe proved, that tithes in kind of the ſeveral article 


claimed by the bill, had not, during the memory of living wit- 


ne been paid to the vicar of Stapenbill. 
2: On 
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On the 11th of December 1775 the cauſe was heard, when 
there were produced and read on the part of the reſpondents the 
above indenture ; an exhibit marked (C) being a terrier dated 23d 
of June 1665, ſigned by Jobn Lucas and others, wherein was 
the following entry, wvzz. ©** Item, pigs, geeſe, wool and lamb, 
« are paid in the pariſh of Stapenhill and town of Caldwell, ac- 
« cording to the antient law, fetus ab lactatus debet eſſe ante 
« quam praſtetur (to wit) when they are weanable, or of 
« ſtrength to live without the dam. Tem, hay, hemp, flax, calves, 
« colts, all manner of fruit and Eaſter offerings, are paid in the 
« pariſh, and from all the town of Caldwell, without excep- 
« tion, for this vicarage antiently was endowed omnibus minutis 
« decimis.” Another terrier dated the 29th of September 1719, 
wherein was the following entry, © All manner of tithes (ex- 
« cepting corn only) as pigs, geeſe, wool, lambs, calves, colts, 
eggs, hay, hemp, flax and all manner of fruit and Eafter 
« offerings, have formerly been paid in kind to the vicar of 
« Stapenhill, by the inhabitants of Caldwell. But by an agree- 
« ment made between the vicar and the ſaid inhabitants, bear- 
ing date September, 22d 1676, by the conſent of the patron and 
„Lord Biſhop, declared by their being parties to the ſame, the 
* ſaid inhabitants pay in lieu of all tithes and profits due from 
* thence to the vicar, the ſum of 6/. yearly, on St. 70% Bap- 
* tiſt's day, which the chapel warden gathers and pays the day 
„it becomes due.” And three other terriers dated the 12th 
of July 1726, the 3d of October 1701, and the 2d of Febr uary 
1705, And on behalf of the appellants, there was produced and 
read, a terrier dated the 23d of June 1682, wherein was con- 
tained the following entry, vig. Item, geeſe, wool and lambs, 
are paid in the pariſh of Stapenbill, excepting Caldwell, ac- 
 *cording to the antient law, fetus ab lactatus debet effe quam 
* prefietur (to, wit) when they are weanable, or of ſtrength to 
* live without the dam. Tem, fix pounds of monies paid from 
the town of Caldwell, hay, hemp, flax, calves, colts, all 
manner of fruit and Eaſter offerings, are paid in the pariſh, ex- 
*cepting Caldwell, for this vicarage antiently was endowed, om- 
* mbus minutis decimis,” 


On reading this written evidence and the depoſitions, the 
Court decreed, that it ſhould be referred to the Deputy Remem- 
rancer, to take an account of what was due to the reſpondent 
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from the appellants reſpectively, for the value of the tithes de. 
manded by the bill ; and that they ſhould pay to the reſpondent, 
what, upon ſuch account, ſhould be found due to him, for the 
value of the ſaid reſpective tithes. 


From this decree the appellants thought proper to appeal; 
and on their behalf it was ſaid, that terriers ſigned by the in- 
cumbent entitled to tithes, and by the church wardens, or in. 
habitants of the pariſh, who are liable to the payment of tithes, 
are admitted to be read in evidence as the declarations of parties 
ſtanding in oppoſite intereſts, but both intereſted in the manner 
of rendering tithes within the pariſh ; and no terrier is perfect, 
or ought to be admitted in evidence, if ſigned by the incum- 
bent only, or by the inhabitants only. The above terrier of 
1665, which was received in evidence in this cauſe, appeared 
to be ſigned by John Lucas, the vicar, and by four perſons who 
were ſtiled church wardens, and were to be preſumed to be the 
church wardens of the church of Stapenbhill, which was the 
pariſh church, and not the chapel wardens of the chapelry of 
Caldwell. It was therefore improper to be admitted in evidence, 
as only one of the parties ſigning it was intereſted in the pay- 
ment of tithes in Caldwell, namely, the vicar; and it was no 
more admiſſible in evidence reſpecting the payment of tithes in 
Caldwell, than a terrior ſigned by the vicar of Stapenbill, and 
the inhabitants of a neighbouring pariſh, It was undoubted in 
this cauſe, that the vicar's right to tithes in kind within the 
chapelry of Caldwell, was denied 100 years ago ; for by an agree- 
ment, with the concurrence of the parſon, patron and ordinary, 
which there was no reaſon to ſuſpect to have been unfair, a cer- 
tain annual payment was recognized and eſtabliſhed ; not as 4 
compoſition for tithes payable in kind, but as a compromiſe of 
a diſputed claim. That by means of this agreement having ſo 
long ſubſiſted, all memory and trace of any other payment was 
loſt and obliterated ; and therefore under theſe circumſtances, 


it was unequitable to permit the vicar to avail himſelf of his 
general title. 


On the other ſide it was ſaid, that the reſpondent had proved 
his right to the ſeveral ſpecies of tithes claimed by his bill, in 


other parts of the pariſh, and there was no pretence that a") 
whether 
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body elſe had any title to tithes in kind; the ſingle queſtion was, 
whether the payment of 6 J. was a legal exemption from tithes 
in kind? Now there was no evidence that the payment exiſted 
before the deed of September 1676, the terriers were evidence to 
the contrary; and the deed did not contain any declaration of, 
or reference to any modus, or cuſtomary payment then exiſting 
within the pariſh ; but on the contrary, from the whole tenor 
and effect of this deed, it appeared to be nothing more than an 
ineffectual attempt to make a real compoſition, at a time when all 
the parties to 1t were by law difabled from ſo doing. The deed, 
therefore, inſtead of maintaining the pretenſions of the appel- 
lants, afforded the ſtrongeſt preſumption, that no ſuch modus 
or cuſtomary payment as was now contended for, could have 
exiſted when that deed was executed ; for otherwiſe it muſt be 
preſumed, that ſuch modus muſt have been known to the in- 
habitants of the village of Caldwell, who were parties to the 
deed; and it was highly unreaſonable to ſuppoſe, that they 
would have omitted to take notice of ſuch modus, or cuſtomary 
payment, in cafe any ſuch had then exiſted, Neither did the 
appellants parol evidence amount to any proof of this pretended 
modus; in fact it amounted to nothing more than proof of 
an acquieſcence under the temporary compoſition, introduc- 
ed for the firſt time, by the deed of 1676, on the part of the 
ſeveral vicars of Stapenbill, ſince the making of that deed ; 


but ſuch acquieſcence was not in any ſort binding or concluſive 
upon the reſpondent. 


After hearing counſel on this appeal, it was oRDERED and 
ADJUDGED, that the ſame ſhould be diſmiſſed; and the decree 
therein complained of, affirmed. 


George 
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a power therein contained, for the reſpondent 7. homas Copley to 
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George Healey, Gent. - Appellant, 


Thomas Copley, Eſq; and others. Reſpondents. 


10th March, 1777. 


R OBERT COPLEY, Eſq; being in his life time, and 

previous to the gth of July 1765, ſeiſed in fee ſimple of 
divers freehold eſtates in the pariſh of Doncaſter, and in ſeveral 
other pariſhes in the county of York, and being deſirous of mak- 
ing a ſettlement thereof, executed certain indentures of leaſe and 
releaſe, dated the 12th and 13th of July 1765, the releaſe being 
tripartite, and made between the ſaid Robert Copley of the firſt 
part; the reſpondent Thomas Copley (by the name and deſerip- 
tion of Thomas Newby, otherwiſe called Thomas Copley, ſon of 
Anne Newby, deceaſed) of the ſecond part; and Sir Bryan Cooke, 
Bart. and Chr:i/topher Hodg ſon, doctor of phyſic, of the third part; 
whereby the ſaid Robert Copley, in conſideration of natural love, 
and of 105. and for other gaod cauſes and conſiderations, did grant, 
alien, releaſe, confirm, limit and appoint, unto Sir Bryan Cooke, and 
Chriſtopher Hodgſon, their heirs and aſſigns, all and ſingular his 
freehold eſtates therein ſpecified and deſcribed ; to hold to the 
ſame, to the ſaid Sir Bryan Cooke, and Chriſtopher Hodg ſon, and 
their heirs and aſſigns, to the uſe of the reſpondent, Thomas Cop- 
ley, during the term of his natural life, without impeachment of 
waſte ; with remainder to the ſaid Sir Bryan Cooke, and Chriſtopher | 
Hodg ſon, and their heirs, to preſerve contingent remainders; with 


make a jointure on any wife he ſhould marry, in the manner, and 
with the reſtrictions therein expreſſed ; with remainder to the uſe 
of the firſt and other ſons of the body of the reſpondent, Thomas 
Copley, in tail male; remainder to the reſpondent Henry Cooke, 
and the heirs male of his body; remainder to the reſpondent 
Jobn Woodyeare, and the heirs male of his body; remainder to 
the reſpondent George Cooke, and his heirs for ever. And in the 
ſaid indenture of releaſe was contained a proviſo, that it ſhould be 
lawful for the ſaid Robert Copley, at any time during his life, by 
any deed or writing under his hand and ſeal, atteſted by three 
or more creditable witneſſes, or by his laſt will and teſtament in 

= 2 writing; 
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writing, to be by him ſigned, ſealed and publiſhed, in the pre- 
| ſence of the like number of witneſſes, abſolutely to revoke, an- 
null, and make void, or to alter or change all, any, or every of 
the uſes, eſtates, or truſts therein before created, limited and ap- 
pointed, of or concerning the ſaid premiſes, or any part thereof, 
at his will and pleaſure, and by the ſame deed or writing, to be 
atteſted as aforeſaid, to limit, declare, or appoint ſuch new or 
other uſes, eſtates, or truſts thereof, as to him ſhould ſeem 
meet. | 


Robert Copley being alſo ſeiſed in fee of divers copyhold or cuſ- 
tomary eſtates, holden of ſeveral manors in the ſaid county of 
York, (all which copyhold or cuſtomary eſtates he had duly ſur- 
rendered to the uſes of his will) and being defirous of making a 
ſettlement or diſpoſition thereof, in like manner as he had already 
done of his freehold eſtates, and with a view and intention to 
confirm the diſpoſition and ſettlement ſo made of his freehold 
eſtates, by the before mentioned indentures of leaſe and releaſe ; 
duly made and publiſhed his will, dated the 15th of the ſaid 
July 1765, and thereby, as to all and ſingular his copyhold eſtates 
therein ſpecified and deſcribed, he gaye and deviſed the ſame to 
the ſaid Sir Bryan Cooke, and Chriſtopher Hodg ſon, and their 


heirs, executors, adminiſtrators and aſſigns, to the uſe of the re- 


ſpondent Thomas Copley, and his aſſigns, during the term of his 
natural life, without impeachment of waſte ; with remainder to 
the ſaid Sir Bryan Cooke, and Chriſtopher Hodg ſon, and their heirs, 
during the life of the ſaid Thomas Copley, in truſt to preſerve 
contingent remainders (with a like power for Thomas Copley to 
make a jointure on any wife he ſhould marry, with the ſame re- 
{trictions as in the indenture of releaſe) ; remainder to the firſt 


and other ſons of the "reſpondent Thomas Copley, in tail male ; | 
with remainder to the reſpondent Henry Cooke, in tail. male > 


with remainder to the reſpondent Godfrey Wolley, in tail male; 
with remainder to the reſpondent John Woodyeare, in tail male; 
with remainder to the reſpondent George Cooke, in fee. And 
the teſtator, after reciting the ſaid indentures of leaſe and re- 
leaſe, of the 12th and 1 3th of the ſame July, did order and direct, 
that the reſpondent Thomas Copley, ſhould immediately after 
his deceaſe, take upon him the ſurname of Copley, and write 
and ſtile himſelf by that ſarname ; and in caſe he ſhould refuſe 
lo to do, or after having taken upon himſelf ſuch ſurname, 
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ſhould at any time during his life, take upon himſelf any other 
ſurname than that of Copley only, then and in ſuch caſe, the 
teſtator did by virtue of the powers reſerved to him by the ſaid 
recited indentures declare, that ſuch grant and conveyance, ſo far 
as related to the reſpondent Thomas Copley, and his children] 
ſhould be immediately void; and he did in that caſe, give and 
deviſe all his freehold meſſuages, tenements and hereditaments, 
and all his copyhold meſſuages, tenements and hereditaments, and 
all his perſonal eſtate, unto the firſt remainder-man who ſhould 
be entitled to the ſame, by virtue of the ſaid grant and convey. 
ance, and his ſaid will, and who ſhould take upon himſelf the 
ſurname of Copley only, and during his life write, and ſtile him- 
ſelf by that name only, and to the firſt and other ſens of his body, 
taking ſuch and the ſame eſtate, as the reſpondent Thomas Copley 
would have taken, by virtue of the ſaid grant and conveyance; 
and further, that as often as any of the perſons in remainder, who 
ſhould be entitled to his ſaid freehold, copyhold, and perſonal 
eſtates, ſhould refuſe to take upon himſelf, and write and ſtile 
himſelf by the ſaid ſurname of Copley only, then that the ſaid 
grant and deviſe, as far as related to ſuch perſons, ſhould be null 
and void; and that his ſaid freehold, copyhold, and perſonal 
eſtates, ſhould go and deſcend to the next in remainder, by vir- 
tue of the ſaid grant, and his will, who ſhould take upon 
himſelf, and write and ftile himſelf by the ſurname of Copley 


only. 


Sir Bryan Cooke, and Chriſtopher Hodg ſon, the truſtees named 
in the ſaid ſettlement and will, both died in the life time of the 
teſtator, but Chriſtopher Hodg ſon ſurvived Sir Bryan Cooke ; and 
the reſpondent Smith was the heir at law of the ſaid Chr! pee 


Hoag. ſon. 


The teſtator died in October 1771, without lawful iſſue, and 
without altering or revoking his will, leaving the appellant 
George Healey, his heir at law on the part of his father, and the 


reſpondent Robert Deighton, his heir at law on the part of his 


mother; and upon his death, the reſpondent Thomas Copley, en- 
tered into poſſeſſion of the teſtator's ſaid freehold and copy hold 


eſtates, and as the only ſurviving executor named in the will, 


duly proved the ſame. 


Aﬀter 
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After the teſtator's death, and after the will had been peruſed, a 
ſtrict ſearch was made after the deeds therein recited, but they 
could not be found, and the ſame were, by accident, either miſ- 
laid or loſt; but as an evidence of the exiftence thereof, and of 
the teſtator's defire that the ſame ſhould be preſerved and take 
effect, a paper writing of bis own hand writing, was, very ſoon 
after his death, found among his papers, in the words and figures 
following, 072. ** To my ſon Thomas Copley, memorandum 1765, 
« never keep any writings or papers of conſequence in the iron 
« cheſt, becauſe it is ſcrewed to the floor, and I would adviſe 


my ſon, by all means, to have my deed of gift to him, to be in- 
« rclled in Chancery. Robert Copley 1765.” 


In Hilary Term 1772, the reſpondent Thomas Copley, exhi- 
bited his bill in the Court of Chancery, againſt the appellant, as 
the heir at law of Robert Copley, on the part of his father, the 
reſpondent Derghton, as the heir at law of Robert Copley, on the 
part of his mother, the reſpondent Jobn Silveſter Smith, as the 
heir at law of Chriftopher Hodg ſon, the ſurviving truſtee in the 
ſettlement and will, and againſt the reſpondents Henry Cooke, 
Godfrey Wolley, fohn Woodyeare, and George Cooke ; ſtating the 
ſeveral facts above mentioned, and praying, that the ſaid inden- 
tures of the 12th and 13th of Fuly 1765, and the will of the ſaid 
Robert Copley, might be eſtabliſhed, and that the witneſſes there- 
to might be examined, and their teſtimony recorded, in order 


that the ſame might be perpetuated ; and that the ſaid George 


Healey, and Robert Deighton, might be admitted to the ſaid ſeve- 
ral copyhold eſtates, and might, after ſuch admittance, ſurrender 
the ſame to ſuch uſes, and upon ſuch truſts, as in the faid will 
were declared ; and that proper truſtees might be appointed of the 
laid eſtates, and that the ſame might be ſettled to ſuch uſes, and 
on ſuch truſts as were mentioned in the ſaid indenture of re- 
leaſe, as far as concerned the reſpondent, and his iſſue male, 


To this bill the appellant put in his anſwer, and thereby con- 
teſted the execution of the ſaid indentures of leaſe and releaſe, as 
well as of the will; and inſiſted that he, as heir at law of Robert 
Copley, was well entitled to all his freehold and copyhold eſtates. 
And the ſeveral other defendants put in their anſwers, and the 
reſpondents Henry Cooke, Godfrey Wolley, Fobn Woodyeare, and 
George Cooke, claimed to be entitled, under the indentures of 


leaſe 
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heirs male, a large blank ſhould be left in the conveyance and 


his ſon ſhould die without iflue male; that ſuch blanks were 
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leaſe and releaſe, as well as under the will of the ſaid Rober: 
Copley, to ſuch eſtates in remainder in his freehold and copyhold 


eſtates, as before ſtated. 


On the 3d of Auguſt 1772, the appellant exhibited his croſs 
bill, againſt the reſpondent Copley only; praying, that he might be 
decreed to deliver up to him the poſſeſſion of all the freehold 
and copyhold eſtates, of which Robert Copley was ſeiſed at the 
time of his death, and for an account of the rents and profits 
thereof; ſuggeſting, that under a ſettlement made on the mar- 
riage of the father and mother of the ſaid Robert Copley, he was 
tenant in tail of all his ſaid freehold eſtates, and that he had never 
done any act to bar ſuch entail: And therefore, the appellant 
claimed to be entitled as heir in tail, under the limitations in 
the ſaid ſettlement, or as heir at law of the ſaid Robert Copley. 


The reſpondent Copley, by his anſwer to this croſs bill, ſtated 
ſundry conveyances executed, and recoveries ſuffered by Robert 
Copley, of the faid freehold eſtates, by virtue of which the te- 
ſpondent Copley inſiſted, that the teſtator Robert Copley was, at 
the time of making the ſaid indentures of leaſe and releaſe, of the 
12th and 13th of July 1765, ſeiſed in fee ſimple of the ſeveral 
freehold eſtates compriſed therein, as well as of the copyhold 
eſtates deviſed by the will. 


On the part of the plaintiff in the original cauſe, it was proved, 
that the teſtator, when he gave inſtructions for preparing the 
abovementioned conveyance and will, directed, that after the 
limitations to his ſon, the reſpondent Thomas Copley, and his 


will, in order that he might inſert limitations to four 
friends, whom he intended ſhould have the eſtates, in caſe 


accordingly left in the releaſe and will, and that at the time 
they were executed, the teſtator with his own hand filled up 
thoſe blanks, - firſt in the releaſe, and then in the will. And the 
attorney who prepared them, proved, that in the blank left in the 
releaſe, he ſaw the teſtator write the word Henry; but that the 
teſtator afterwards cautiouſly held his arm over the parchment, 
in ſuch a manner as prevented the witneſs from ſeeing him write 
any more than the word Henry. And the ſaid attorney alſo iden- 
tified and proved the draft of the releaſe, in which the blank Was 


left, purſuant to the teſtator's order. 5 
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On the 4th of May 1775, both cauſes were heard before te 
Lord Chancellor Bathurſ, when upon reading the teſtator's will, r 
and the depoſitions taken in the cauſe, his Lordſhip ordered, that 
the parties ſhould proceed to a trial at law, at the then next aſſizes 
for the county of York, on the following iſſue, viz. © Whether 
Robert Copley deceaſed, by the paper writing, dated the 15th 
« day of July 1765, deviſed his freehold and copyhold eſtates, 

« or either of them?” And gave the uſual directions for I 
ſettling the ifſue, in caſe the parties differed about the ſame. 1 
And his Lordſhip reſerved the conſideration of coſts, and of all Ul! 
further directions, till after the trial ſhould be had, and any of 


the parties were to be at liberty to apply to the court, as there 
ſhould be occaſion. 


In purſuance of this order, the iſſue was tried by a ſpecial 
jury, at the ſummer aſſizes 1775; upon which trial the jury de- 
livered their verdi& in the following words, viz. © They ſay 
upon their oath, that the within mentioned paper writing was 
* duly executed to paſs freehold eſtates, and that the copyhold i 
«eſtates therein mentioned were well deviſed thereby; and that 1 "il 
« the deeds of 1765, mentioned in the ſaid paper writing, were 
executed by the within named teſtator, Robert Copley, Eſq; 1 
« and exiſted at his death.“ 


The appellant acquieſced under the verdict, and never made ll 
any application to the court for a new trial ; and therefore, the lg 
cauſe was ſet down again to be heard, as to the matter of coſts, | 
and for further directions. And was accordingly heard on the | 


25th of November 1775, when his Lordſhip was pleaſed to order [| 
and decree, that the teſtator's will ſhould be eſtabliſhed, and the i 
truſts thereof performed and carried into execution ; and that the 

croſs bill, ſo far as it ſought to be let into poſſeſſion of the copy- 
hold premiſes, ſhould ſtand diſmiſſed; and that the reſt of that 
bill ſhould be retained for fix months; and it was ordered, that 
the appellant, the plaintiff in the croſs cauſe, ſhould be at liberty 
in the mean time to bring an ejectment to recover poſſeſſion of the 
frechold eſtate, and proceed to trial therein; at which trial, by 
conſent, the reſpondent Copley was to admit the appellant to be 
the teſtator's heir at law ; and by the like conſent, the appellant 
was not to conteſt the due execution of the will, and to admit, 


that the reſpondent was, on the 12th of Fuly 1765, ſeiſed in fee 
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— ſimple of the ſaid frechold premiſes ; and in default of the appel- 
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lant's bringing ſuch ejectment, and proceeding to trial by the 
time aforeſaid, the croſs bill was to ſtand diſmiſſed, with coſts 
to be taxed : And his Lordſhip reſerved the conſideration of the 
coſts of thoſe cauſes, and alſo the coſts at law in reſpect of the 
iſſue then tried, and of all further directions, till after the trial of 
the ſaid ejectment, or the appellant's default in bringing ſuch eject- 
ment, and proceeding to trial by the time aforeſaid; with liberty for 
any of the parties to apply to the Court, as there ſhould be occaſion, 


In conſequence of the liberty given to the appellant by this 
order, he brought an ejectment; but before the next aſſizes, viz, 


on the 23d of Fanuary 1776, he moved the Court, that the 
ſaid order of the 25th of November 1775, might be varied, by ſtrik- 


ing out ſo much thereof as directed the reſt of the croſs bill to 
be retained for fix months, and gave liberty to the appellant to 
bring an ejectment for the recovery of the poſſeſſion of the free- 
hold premiſes therein mentioned, together with the directions 
relating thereto ; and alſo ſo much thereof as reſerved the con- 
ſideration of further directions and coſts; and by inſerting, in- 
ſtead thereof, ſuch further directions in the cauſes as the Court 


_ ſhould be of opinion ought to be given; whereupon, and upon 


hearing what was alledged by the counſel for the parties, and 
the appellant by his counſel then waving ſo much of the (aid 
order as directed the croſs bill to be retained, with liberty to 
bring an ejectment, his Lordſhip was pleaſed to order, that the 
ſaid cauſes ſhould be ſet down to be heard on the equity te- 
ſerved, next after the rehearings and appeals then appointed. 


In purſuance of this order, on the 18th and 19th\of March 
1776, the cauſes came on to be heard, when his Lordſhip 
was pleaſed to order, that the croſs bill ſhould be diſmiſ- 
ſed; and in the original cauſe his Lordſhip ordered, that the 
will of the teſtator Robert Copley ſhould be eſtabliſhed, and the 


truſts thereof performed and carried into execution; and as to 


the freehold eſtates, his Lordſhip declared, that the ſame were, 
by virtue of the ſaid indentures of the 12th and 13th of Fuly 
1765, veſted in the reſpondent Copley, for the term of his na- 
tural life, without impeachment of waſte, with ſuch powers as in 
the ſaid indenture of the 13th of Fuly 1765 were mentioned, ſub- 
ject to the proviſo mentioned in the will concerning the ſame; 
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with remainder to truſtees, to ſupport contingent remainders; 
with remainder to his firſt and other ſons in tail male; with ſuch 3 
remainders over, as were in the 'teſtator's will declared concern- 
ing the copyhold eſtates, in favour of the reſpondents Cooke, Wolley 
and Woodyeare, and their reſpective iſſue male; with remainder 
to the reſpondent George Cooke, his heirs and aſſigns for ever. And 
the Maſter was to tax all parties their coſts of the ſaid ſuits, and 
ilſo-at law on account of the iſſue, and ſuch coſts were directed 
to be paid to them accordingly, and to be raiſed by mortgage of 
a ſufficient part of the teſtator's real eſtates, with the approbation 
of the Maſter; and it was ordered, that the reſpondent Copley 


during his life, ſhould keep down the intereſt of the money to 
be raiſed by ſuch mortgage. 


From ſo much of this-decree as related to the freehold eftates, g. T1,,,1o. 
the preſent appeal was brought; and on behalf of the appel- C. Ambler. 
lant it was argued, that if a perſon executes a voluntary deed, R. Hollit. 
ind does not part with it out of his cuſtody, he may if he 
pleaſes deſtroy it; and if he does, the deed cannot be ſupported, 
or have any effect. That it is not abſolutely neceſſary to give 
proof of the deſtruction of a deed by the grantor; for ſuch evi- 
dence is, in many caſes, impoſſible to be had, but the Court 
will preſume his having deſtroyed it, from circumſtances. That 
it has hitherto been the uniform opinion 'and rule of Courts of 
Equity, that a voluntary deed, eſpecially if made in favour of 
a ſtranger, ſhall not be aided, nor the party claiming under it 
relieved in a Court of Equity; and except the decree now com- 
plained of, there is'no inſtance of a perſon claiming under ſuch 
a voluntary deed, having been favoured, or aided by the Court. 

In this caſe, the deeds in queſtion were voluntary, in favour 
of a natural ſon; and Robert Copley the grantor, the moment 
they were executed, took them 'into his own cuſtody, and 
they were never afterwards, for any time out of his poſſeſſion, 
or in fact ſeen 'by any perſon ; nor had the reſpondent Copley 
ſworn, that they were found in the teſtator's poſſeſſion at his 
death; though it appeared, that he was very careful of his deeds 
and papers, and that all of them, except the deeds in queſtion, 
were found depoſited very ſafely and regularly. Though the 
eſtates lay in a regiſtered county, yet he would not have any 
memorial of the deeds in queſtion regiſtered; and though by 
them he was made to convey his eſtates immediately to the re- 

| | ſpondent 


co$ Caſes in Parliament, 


—— ſpondent Thomas Copley, yet he continued in poſſeſſion of all his 
1777: eſtates till his death. Theſe circumſtances proved, beyond a 
SJ . . . 

doubt, that Robert Copley, by executing the deeds in queſtion, 

never meant to put the eſtates in the leaſt out of his power, or 

to give the reſpondent Copley any intereſt, which he could not 
at any moment deſtroy ; and they likewiſe afforded the ſtrongeſt 
| preſumption, that he himſelf actually deſtroyed theſe deeds; , 
i preſumption wholly. uncontradicted by any evidence on the part 
of the reſpondent. 


* 
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It might poſſibly be objected, that if Robert Copley deſtroyed 
the deeds, he would have deſtroyed the will alſo : But this in- 
ference by no means follows, for he might have altered his 
mind as to the extent of the proviſion he meant for the reſpon- 
| dent Copley, and have thought his copyhold and perſonal eſtate 
| a ſufficient proviſion for him. Beſides, an heir at law is not to 
| be diſinherited by preſumption, or inference, It was unneceſ- 
| fary to take any particular notice of that part of the verdid, 

which found that the deeds in queſtion exiſted at Robert Copleys 


— 


| 

| 

| 

| 
| death, becauſe that finding was totally foreign to and unſup- 
| ported by the iſſue ; which was directed only to try the validity : 
of the will, and whether the freehold as well as the copyhold 

eſtates paſſed by it, and in conſequence, it was made no part : 
of the ground for the decree complained of. But ſhould 
it be objected, that the appellant had an opportunity given him of 6 
trying his title to the eſtate by an ejectment, which he declin- b 
ed doing; it might be anſwered, that the reſpondent Copley, t 
as the caſe ſtood, was not entitled under the deeds to any re- 0 
lief or aſſiſtance in a Court of Equity, but his bill ought to Wil © 
have been diſmiſſed. And as the appellant might at any time, if c| 
neceſlary, have tried his title at law, without the interference 
of the Court of Chancery; it was therefore thought highly im- pe 
proper for him to proceed to try an ejectment, under the direc- 

tion of that Court; and by thus declining the trial of the eject- 

ment, he brought back the cauſes to the ſame Nate in which 


they were, when the order of the 25th of November 1775, Wi 0 
pronounced. * 

But admitting for a moment, that there was a propriety in 
the Court's declaring, that Robert Copley's freehold eſtates wette, 2 
e 


by virtue of the deeds in queſtion, veſted in the reſpondent 
Thoma Wi 
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Thomas Copley for his life, with remainder to the iſſue male o ß — 
his body; there was ſurely no ground for the Court to proceed ALL 
further, and declare the eſtates to be ſo veſted with ſuch remain- 

ders over, as were in Robert Copley's will declared concerning 

the copyhold eſtates, in favour of the reſpondents Cooke, Wolley 

and Woodyeare, and their reſpective iſſue male, with remainder 

to the reſpondent Cooke, his heirs and aſſigns for ever. It was 

not ſtated by the reſpondent Copley's bill, that there were in 

the releaſe of July 1765 any ſuch limitations, or indeed any 

limitations over in default of iſſue male of his body; the 

bill only prayed a conveyance to the reſpondent and his heirs 

male. And the evidence given on his part, ſo far from proving 

that the names of the other reſpondents were inſerted in the 
remainders, proved directly, that Robert Copley was ſo cautious 

in that particular, that no perſon whomſoever could ſee or know 

what the remainders were; and there was no evidence on the 

part of the other reſpondents. But on their behalf it was ſaid, 

that Robert Copley had by his will, given his copyhold eſ- 

tates to them in remainder, and that he inſerted thoſe limita- 

tions in the will; and therefore it muſt be preſumed, that 

the limitations in the releaſe were the ſame. If, however, theſe 

reſpondents could derive any benefit from ſuch a preſumption, 

they would have full opportunity of doing it at law, whenever their 

claim to the ſucceſſion of the eſtates ſhould ariſe ; but it could 

be no reaſon for a Court of Equity to declare them entitled to 

the eſtates, even if a ſuit was inſtituted by them; much leſs ſo in 

one, wherein they were defendants, and brought before the Court 

only as deviſees under Robert Copley's will, and in which their 

claim to the freehold eſtate was not even ſtated. And ſhould it 

be objected, that the Court could not declare the rights of the ! 
parties by halves, and that having declared the right of the [ 
reſpondent Thomas Copley, and the iſſue male of his body, it muſt | - 
neceſſarily proceed to declare the rights of the other reſpondents | 
perſons in remainder ; the objection itſelf was one of the 
ſtrongeſt reaſons which could be given, why no decree ought 
to have been made in favour of the deeds, 


On behalf of the reſpondent Thomas Copley, it was contended, A. Wedder- 
that it was not competent to the appellant to complain of the 
decree of the 19th of March 1776, reſpecting the freehold eſtates, þ 

WI hich as to him, and ſo far as it varied from the former decree ih ; 
vol. VII. 4688 —— 


burn: | | 


| 
J. Madockss | | 
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of the 25th of November 1775, was plainly grounded upon his 
own application, in conſequence of a propoſal accepted by him 
to receive his coſts, and waive any legal right he might have to 
conteſt the reſpondent's title. The reſpondent was in poſſeſfion 
of the freehold eſtates; the execution of the will had been eſta. 
bliſhed, and was admitted; the execution of the deeds had been 
proved, and that they exiſted at the death of Robert Copley. The 

operation either of the deeds or the will, was ſufficient to bar the 
appellant ; and though the verdict of the jury was not a literal 
anſwer to the iſſue, yet it found a fact equally deciſive againſt the 
appellant ; ſtill however, the Court thought fit to indulge hin 
with an opportunity of eſtabliſhing, if he could, a legal title in 
himſelf; and more it was impoſſible for him to expect. This 
he had thought fit expreſsly to waive, upon the terms of receiy. 
ing coſts, to which he could not otherwiſe have been entitled, 
and therefore it was conceived, he was as much bound by the 
decree, as he would be by an expreſs conſent, or by a releaſe at 
law. 


But if, after all, the appeal was proper, yet by the evidence on 
the part of the reſpondent, produced and read at the hearing of the 
cauſes, the fact of the execution of the deeds, as well as the effect 
and contents of them, were eſtabliſhed beyond a poſlibility ef 
doubt. The reſpondent was alfo in poſſeſſion of a verdict, by 
which thoſe deeds were found not only to have been executed by 
the teſtator Robert Copley, but to have exiſted at the time of his 
death; and the teſtator, by his will, manifeſtly and expreſsly te- 
ſerred to them, as a difpoſition of his real eſtate then ſubſiſting. 
The appellant did not in any ſort impeach that part of the de- 
cree Which related to the copyhold eſtates, or of the verdid 
found on the trial of the iſſue, whereby the teſtator's will was 
eſtabliſhed ; and it was conceived, that the admiſſion of the will, 
as duly executed and unrevoked, neceſſarily inferred the exiſtence 
of the deeds, as ſubſiſting inſtruments at the teſtator's death; 
becauſe thoſe deeds were not only mentioned and referred to in 
the will, as inſtruments then exiſting, but were virtually incor- 
porated into it, and ratified by it, and were therefore to be conli- 
dered in a manner as conſtituting part of it. 


The ſame reaſons, in ſubſtance, were offered on the part of the 
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After hearing counſel on this appeal, it was oRDERED and 
ADJUDGED, that the ſame ſhould be diſmiſſed; and the decree 
therein complained of affirmed: And it was further ox DERED, 
that the appellant ſhould pay to the reſpondents 100 J. for their 
coſts in reſpe of the ſaid appeal. 


- — - . . 
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wt 


Winifred Lawſon, widow, 


Appellant. 


Jobn Lawſon, Francis Stuart and Mary 


his wife, þ Reſpondents 


— — — 


28th April, 1777. 


H LTON LAWSON, Eſq; the appellant's late huſband, 
by his will, dated the 14th of April 1748, charged all his 
copyhold and freehold eſtates therein mentioned, as alſo all his 
perſonal eſtate (except 300 J. which he received as part of the 
fortune of the appellant, and which was then lent out upon 
bond to John Hylton, Eſq; and then undiſcharged ; and which 
zoo J. he gave to the appellant, declaring it to be his full in- 
tention, that it ſhould go entire to her) with the payment of his 
debts, legacies and funeral expences, and directed them to be diſ- 
charged by mortgage, or ſale of ſuch of his ſaid freehold and 
copyhold lands, as ſhould be ſufficient to diſcharge the ſame, 
with all his perſonal eſtate (except the ſaid 3007.) and he alſo 
gave the appellant, during her life, an annuity or yearly rent 
charge of 1007. to be iſſuing out of his copyhold eſtates; which 
annuity, the was on his death entitled to receive out of ſuch 
copyhold eſtates, under her marriage articles, dated the 12th of 
February 1737, though it was not ſo mentioned in his will; 
and he alſo left to the appellant, as long as he ſhould chooſe to 
live in it, his meſſuage at CHirton, with the appurtenances ; and 
after giving ſome other legacies, he bequeathed to the appellant, 
all her wearing apparel, with her watch and rings, and appoint- 
ed her ſole executrix ; but he made no further diſpoſition of the 
reſidue of his perſonal eſtate. 


John 
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bn Hylton, to whom the 300 J. was lent, as mentioned in 
the will, died in the teſtator's lifetime, much involved in debt; 
and a ſuit having been after his death inſtituted in Chancery, for 
applying his eſtate in payment of his debts, and the teſtator be. 
ing made a defendant in that ſuit, he in his anſwer ſtated the 
ſaid debt of 300 J. and afterwards, on making a dividend of the 
eſtate of John Hylton, of 17 s. in the pound amongſt his creditors, 
the teſtator received that dividend in reſpect of the ſaid bond 


debt. 


The teſtator died on the 14th of November 1767, within the 
province of York, where he was a ſettled inhabitant, without re- 
voking his will, otherwiſe than by receiving 17-5. in the pound 
on the ſaid debt; leaving the appellant his widow, and the te- 
ſpondent Fohn Lawſon, and Mary Nicolſon his nephew and niece, 
and only next of kin. 


The appellant ſoon afterwards proved the will, and poſſeſſed 
the perſonal eſtate of the teſtator, out of which ſhe paid his 
debts, legacies and funeral expences. 


Mary Nicolſon died in July 1769 inteſtate ; and adminiſtration 
of her perſonal eſtate was granted to William Nicolſon, one of her 
two children. 


On the 31ſt of Auguſt 1770, the reſpondent Jobn Lawſon, and 
the ſaid William Nicolſon, filed their bill in the Court of Chan- 
cery againſt the appellant, claiming title with the appellant, to 
the whole ſurplus of the teſtator's perſonal eſtate and effects, as 
undiſpoſed of; and praying an account thereof, and that the 
clear reſidue might be diſtributed amongſt the appellant and the 
plaintiffs in moieties, according to the ſtatute of diſtribution of 
inteſtate's eſtates. 


To this bill the appellant put in her anſwer; and thereby 
ſtated, that the teſtator was an inhabitant of, and died within the 
province of York, and ſhe claimed the whole legacy of 300 /. 
under his will; and inſiſted, that as the teſtator had not by his 
will diſpoſed of the reſidue of his perſonal eſtate, ſuch reſidue 
was diſtributable according to the cuſtom of the ſaid province of 


York, and the ſtatute of diſtribution, and conſequently that ſhe, 
| | as 
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as his widow, was entitled to one half under the cuſtom, and to 


a moiety of the other half under the ſtatute; and that the next | ps F 


of kin were entitled to the other moiety of the laſt half, being | 
one fourth of the whole, under the ſaid ſtatute. 


The ſaid William Nicholſon having died inteſtate, the reſpon- 
dent Mary Stuart obtained adminſtration to him, and the ſuit | 
was on that occaſion revived. I! 


On the eh of March 1572, the cauſe was heard before the 
Lord Chancellor Bathurf, who was pleaſed to declare, that the 
appellant was to be conſidered as truſtee of the teſtator's reſiduary 

perſonal eſtate, beyond the 300 f. debt ſpecifically bequeathed 
to her, and that ſuch reſidue was to be divided according to the 
cuſtom of the province of York, by which the appellant would 
be entitled to one moiety of fuch reſidue, and alſo to a moiety 
of the remaining moiety ; and that the other moiety of ſuch 
remaining moiety betonged to the reſpondents : And his Lord- 
ſhip directed the proper accounts to be taken, and that the clear 
ſurplus of the faid perſonal eſtate ſhould be accordingly divided 
between the -appellant and the reſpondents, in ſuch ſhares as 


aforeſaid, and all parties were to be paid their coſts to be taxed, 
out of the eſtate. 


The reſpondents being diſſatisfſied with that part of the de- 
cree, which declared that the appellant was entitled to a moiety 
of the reſidue of the teſtator's perſonal eſtate, according to the 
cuſtom of! the province of York, and which gave directions for 

the appellant's retaining one moiety of ſuch reſidue in that right; 
procured an order, that the cauſe ſhould be reheard as to that 
particular, And the appellant being adviſed, that there was er- 
ror in the decree, in declaring that ſhe was to be conſidered as a 
truſtee of the teſtator's reſiduary perſonal eſtate, and in all the di- 


rections given in conſequence thereof, obtained an order, that the 
cauſe ſhould' be reheard as to that matter. 


Accordingly, on the 11th and 18th of May 1776, the cauſe 
was heard before the Lord Chancellor, when his Lordſhip was 
pleaſed to order, that the appellant's petition of rehearing ſhould 
be diſmiſſed; and to declare, that the appellant was to be conſider- 


ed a truſtee of the teſtator's reſiduary perſonal eſtate, beyond the 


n 1 300 J. 
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— 300 J. debt ſpecifically bequeathed to her, and that ſuch reſidue 
was to be divided according to the ſtatute of diſtribution of in- 
teſtate's eſtates, by which the appellant was to be entitled only 
to one moiety of ſuch reſidue, and that the other moiety be- 
longed to the reſpondents in manner following; viz. one moiety 
of ſuch moiety to the reſpondent Fohn Lawſon, as one of the 
teſtator's next of kin; and the other moiety of ſuch moiety 
to the reſpondents Francis Stuart and his wife, as ſhe was the 
adminiſtratrix of Mary Nicholſon, deceaſed, the other next of kin 
of the teſtator. And it was further ordered, that the clear re- 
ſidue of the teſtator's perſonal eſtate ſhould be diſtributed be- 
tween the parties in ſuch proportions ; and with ſuch variations, 
it was ordered, that the former decree ſhould be affirmed, 


8 The appellant conceiving that both theſe decrees were erro- 
J. On. neous, appealed from them; and on her behalf it was ſaid to be 
W. Ainge. evident from the teſtator's will, that he did not conſider the gift 
to the appellant of the 300 J. lent on bond to John Hylton, as 
| any bounty from himſelf, but merely as her own money, placed 
j out on ſecurity for her own benefit, liable to his debts, though 
[ not liable to be taken from her by his next of kin; he therefore 
, meant to pen his will ſo as to ſecure to her what he conſidered as 
her own, and made her executrix, that in caſe he ſhould live 
to increaſe his perſonal eſtate, ſhe might be beneficially intereſt- 
ed by being executrix. It appeared alſo to have been the teſta- 
| tor's intention, that no body but his wife ſhould be intereſted 
N in the reſidue of his perſonal eſtate, after payment of his debts, 
| becauſe every legacy given by the will was charged upon his 
real eſtate in the firſt inſtance ; and this intention ſeemed to be 
Founded in juſtice and reaſon, as the teſtator's next of kin were 
very remote relations; and it could not be ſuppoſed, that he 
meant merely to give his wife trouble, by making her executrix, 
but which would be the caſe, if ſhe was not entitled to the ſur- 
plus. The legacy to the appellant of her wearing apparel, was no 
bounty from the teſtator, they being in their nature her parapher- 
nalia; and though liable to his debts, yet had the creditors 
taken them, ſhe would have been entitled to ſatisfaction out of 
his real eſtate, whether he had ſo directed by his will or not. 
But ſuppoſing the decrees to be right, in declaring the appellant 


to be a truſtee of the reſidue of the teſtator's perſonal eſtate, T 
| yon 
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ond the 300 J. given to her, yet as to ſuch reſidue, the teſtator 


muſt be conſidered as dying inteſtate ; and the cuſtom of York be- 
ing the law of the place where he reſided and died, his effects 
muſt be diſtributed accordingly ; ſo that one moiety would be- 
long to the widow, as he died without children, and the other 
moiety would be diſtributable between her and the next of kin. 
Though this rule clearly obtains upon a legal inteſtacy, and the 
appointment of an executor is in a court of law conſidered as 
z total diſpoſition of the perſonal eſtate; yet when a Court of 
Equity declares a man, an inhabitant of the province of York, to 
die inteſtate as to the whole or any part of his perſonal eſtate, 
it does neceſſarily declare at the ſame time, that he has not ex- 
erciſed ſo far the power of deviſing. The ſtatute 4 William III. 
c. 2. enabling an inhabitant of the province of York to diſpoſe 
of the whole of his perſonal eſtate by will, cannot affe& a caſe 
where no diſpoſition is made ; nor can there be a different rule of 
ſucceſſion in a Court of Equity and a Court of Law, either as to 
perſonal or real eſtates. It was therefore hoped, that both the 
decrees would be reverſed, and the reſpondents bill diſmiſſed. 


On the other fide it was argued, that as to the firſt point made 
by the appellant, namely, that it ought to have been declared, that 
ſhe was entitled to the whole ſurplus for her own benefit; nothing 
is more clearly eſtabliſhed, than that, although by the common law, 
the appointment of an executor in a will, is a gift of the reſidue or 
lurplusof the perſonal eſtate to ſuch executor, yet in equity, if the 
executor has a particular legacy given him by the will, he thereby 
becomes a truſtee of the ſurplus, for the benefit of thoſe who 
may be entitled by the general law of the land. The appellant's 
counſel endeavoured to diſtinguiſh between a general and ſpecific 
legacy; but if ſuch diſtinction has in any caſe prevailed, which 
was denied, yet it was inſiſted, that in the preſent caſe the ap- 
pellant could not avail herſelf of it; becauſe her legacy of zool. 
though made a charge upon a particular fund, was payable alſo 
out of the general aſſets of her huſband, and was ſo claimed by 
her anſwer, _ Beſides, this claim to the whole ſurplus, was never 
lo much as pretended by the appellant's anſwer ; and therefore 
not being put in iſſue, or made part of her caſe, ſhe was 
ſtrictly not entitled to inſiſt upon it; and eſpecially, after 
baving ſubmitted to pay part of ſuch ſurplus to the reſpon- 


dents, 
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the creditors or legatees , will: not ſuffer, becauſe the whole by 
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cember 1 771. 


And as to the other point inſiſted on by the appellant, vj; 
that ſhe ought to have been permitted to retain one moiety of 
the clear ſurplus, as the widow of the teſtator, under the cuſton 
of York ; it was ſaid, that this queſtion depended upon the con- 
ſtruction of the ſtatute, 4 Vill. & Mary, c. 2. by which the 
inhabitants of the proyince of Yark are enabled to diſpoſe of 
their whole perſonal eſtate by will, notwithſtanding the cuſton, 
The words of this ſtatute are, ** That it ſhall be lawful for ſuch 
inhabitants, by their laſt wills and teſtaments, to give, be. 
« queath and diſpoſe of all their goods, chattels, debts and other 
«« perſonal eſtate, to their executor or executors, or to ſuch 
other perſon or perſons as ſuch teſtator ſhall think fit, in « 
« large and ample manner, as by the law and ſtatutes of this 
** realm, any perſon may give and diſpoſe of the fame in the 
province of Canterbury, or elſewhere ; and that the widows, 
© children, and other the kindred of ſuch teſtator or teſtatots, 
* ſhall be barred to claim or demand any part of the goods, 
* chattels, or other perſonal eſtate of ſuch teſtator, in any other 
manner than as by. the ſaid laſt will and teſtament is limited 
** and appointed.” Before this ſtatute, ſuch inhabitant could 
only diſpoſe of a moiety in caſe. he left a, widow, and only of 

a third. in caſe he left both. widow and: children ; and the 
A recites, “that the. widow and children were entitled 
to their ſhares, by the cuſtom; ſo. that, the law conſideted 
them as having a charge, upon the perſonal eſtate, which could 
not be affected by the huſhand or father. In the caſe of Ready. 
Ducl u, a loſs happening by the inſolvency of an executor of 
freeman of London, before the ſtatute which gave ſuch freemen 
power over their whole, perſonal eſtate, Lord Corper determined, 
that the, loſs ſhould be, barge by the teſtamentary part only; tbe 
widow and children being in the nature of creditors on the other 
parts. But fince the above ſtatute, if an inhabitant of the pro- 
vince of York, or a freeman of London, makes a will, naming an 
executor, and ſuch executor ſhould embezzle; the effects, or 
prove inſolvent, if there be aſſets of the teſtator to be found, 


re eſtate would be aſſets, and liable to anſwer the prey” of 


the will, he being teſtate as to the whole; whereas before the 
ſtatute 
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Natute the dead man's ſhare alone was ſo liable, which clearly 
points out the difference introduced by the ſtatute : For where a 
man makes an executor, the whole perſonal eſtate veſts in him; 
and as there is nothing left for the cuſtom to operate upon, the 
whole becomes teſtamentary. Now in the preſent caſe, the 
teſtator having made an executrix, had died teſtate as to the 
whole, ſo that the whole thereby became the teſtamentary, or 
dead man's hare, fince by the ſtatute he had a right to bequeath 
the whole; nothing therefore being left for the cuſtom to ope- 
rate upon, and there being, in equity, a reſulting truſt of the 
ſurplus, the Court had properly decreed a diſtribution of it, ac- 
cording to the general law of the land, the cuſtom being ex- 
cluded ; namely, to thoſe to whom, antecedent to the ſtatute, the 
dead man's ſhare would have gone. Though the caſe of Beard v. 
Beard *, was cited on the part of the appellant, with intent to 
ſhew that there is no difference between a total and a partial in- 
teſtacy, yet in fact that caſe confirms the doctrine; for there the 
Court held the will to be revoked as to all the perſonal eſtate, 
and decreed diſtribution, as if no will or deed had been made. 
The general law of the land muſt therefore take place upon the 
reſulting truſt, for if the widow was now to ſet up the cuſtom, 
ſhe would claim againſt the ſtatute, in other manner than the 
will has appointed, which had deviſed away the whole, and 
taken it out of the cuſtom; a Court of Equity will not 
therefore reſtore the operation of the cuſtom againſt the ſtatute. 


But after hearing Counſel on this appeal, it was DECLARED, 
that the appellant was entitled to the reſidue of the perſonal 
eſtate to her own uſe: And therefore it was ORDERED and AD- 
JUDGED, that both the decrees ſhould be reverſed ; and that the 


cauſe ſhould be remitted back to the Court of Chancery, to ſet 


aſide the order of the 18th of December 1771, and to make ſuch 


further order as ſhould be juſt &. 


2 
4 — 


— 


* Accordingly, on the 7th of Fuly 1777, the Court made an order, diſcharging 
the former order of the 18th of December 1771, and directing the monies which had 
been paid by the appellant in purſuance thereof, to be.paid back again; aſter de- 
ducting thereout the coſts of the ſuit. 
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Between Pinckney Wilkinſon, Eſq; Appellant. 
Bryan Allit, Clerk, - * - Reſpondent. 


I * May, 1777- 


Hr reſpondent was, on the 29th of January 1766, in. 
ſtituted, and on the 4th of March following, duly in- 
duced into the rectory and pariſh church of the conſolidated 
pariſhes of Burnham St. Mary, otherwiſe Burnham Weſtgate, 
and Ulpb, in the county of Norfo/4, and thereby became en- 
titled to all the glebe lands belonging to the ſaid _ and 
conſolidated pariſhes, 


Theſe glebe lands principally confiſt of a great number of 


_ ſmall pieces, lying difperſedly in and over the open and common 


fields, containing in the whole upwards of 100 acres, which 
pieces of land or moſt of them had certain marks, metes and 
boumdary marks to aſcertain the ſame, and the length, breadth 
and extent thereof. 


Ever fince, and for ſome years before the reſpondent's induRion, 
the appellant had been the owner and proprietor of a conſider- 
able eſtate lying within theſe confolidated pariſhes, or one of 
them, of the yearly value of 1000 J. or thereabouts ; and parti- 
cularly, of a great number of pieces or parcels of land, lying 


diſperſedly in and over the open and common fields, intermixed 


with, or adjoining to which, the greater part of the glebe lands 
lie; part of which eſtate the appellant let out to tenants, and 
other part thereof. he kept in his own occupation and ma- 
nurance. 


The appellant taking advantage of the negligence and inat- 
tention of the reſpondent's predeceſſors, rectors of the ſaid pa- 
riſhes, and baving conſiderable influence over them, by reaſon 
of his being poſſeſſed of a large eſtate, got into his hands, and 
let to ſeveral of his tenants, together with other lands of his own, 
and alſo kept in his own occupation and manurance, a great 


number of the pieces of glebe land, which lay near to or inter. 


mixed 
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mixed with bis on lands, and ploughed up, defaced ox other- 
wiſe deſtroyed, the fevexal mier balks and dool ſtones, which 
ſerved as metes and marks by which the ſame were formerly aſ- 
certained and hounded z by reaſon of which, and of the ſeveral 
lands next adjoining thereto having paſſed through a varicty of 
hands, and having been the property of different perſons at 
different times, fiance any ;terrier was made or taken of the 
glebe lands belonging to the ſaid rectory, the reſpondent being 
newly come into the rectory, and ignorant of the particular 
pieces of glebe lands which belanged to the ſame, was unable 
to diſcover ar diſtinguiſh ſuch glebe lands, or to bring any 
ejectment for them, or recover poſſeſſion thereof at law; and the 
appellant never having paid the reſpondent any rent, or made 
any other ſatisfection for the uſe and enjoyment of the faid glebe 
lands, ner for the Egfter offerings, and other ecclefiaſtical dyes 
belonging to the reſpondent, as rector of the ſaid pariſhes: 
The reſpondent on the ſiſt of February 1771, filed his bill in 
the Court of Exchequer, ſetting forth the ſeveral matters before 
mentioned, and praying, that the appellant might be decreed to 
pay to the reſpondent, a reaſonable rent or ſatisfaction for the 
ſeveral glebe lands belonging to the rectory of the {aid conſoli- 
dated pariſhes, held, enjoyed or let by the appellant, from the 
time the reſpondent became entitled to ſuch glebe lands, and 
that he might be decreed to deliyer up the poſſeſſion thereof, 
and the ſeveral terriers, maps, plans and field- books thereof to 
the reſpondent ; and alſo to reſtore, ſet up or make a- new the ſe- 
veral proper metes, boundary and other marks of the ſame, 
which had been plonghed up, defaced, taken down, or deſtroyed 
by the appellant, or by his order and directions; and for an 
account of the ſmall tithes, Eaſter ofterings, and other eccle- 
ſiaſtical dyes ; and for ſuch other relief as to _ Court ſhould 
ſeem meet. 


To this bill the appellant put in his anſwer, and thereby ad- 
mitted the reſpondent's induction to the ſaid rectory and pariſhes, 
and that he thereby became entitled to all the glebe lands be- 


longing to the ſaid reftory, and the great and ſmall tithes, 


Eafter offerings, &c. but denied, that he or any of his tenants 
were in the poſſeſſion of any of ſuch glebe lands, The ap- 
pellant admitted to have in his cuſtody, a map or plan of the 
laid conſolidated pariſhes, which appeared, from the date thereof, 
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to have been made in the year 1648, and was entitled, * An 


Which aſcertained them to be glebe. 
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* exact deſcription of the pariſhes of Burnham Weſtgate and 
«© Burnham Norton, in the county of Norfolk, ſetting forth their 
«« joint and ſeveral lines of perambulation, with all the parcels 
*< of land as they are now divided within the ſaid pariſh of Bury. 
„% ham Weſtgate, and part of the parcels of land lying within the 
* ſaid pariſh of Burnham Norton, and alſo ſome parcels of land ly. 
< ing in the adjoining pariſhes, meaſured, ſurveyed and delineated, 
at the appointment of Thomas Soame, Eſq; lord of the lord. 
„ ſhips and manor of Raynham alias Lexhams, alias Burnham Lex. 
* hams and Polſtead Hall, lying within the ſaid pariſhes, per Jo- 
% hannem Kerſey, Philomathemat.” And that it appeared by this 
map, that there were ſeveral parcels of glebe land belonging to the 
rectory, lying diſperſedly in ſmall pieces in the ſeveral fields with- 
in the ſaid pariſhes, which pieces of land were particularly diſtin- 
guiſhed from the adjoining lands, by certain marks or letters 


The reſpondent took exceptions to this anſwer, and the ap- 
pellant put in a further anſwer, ſetting forth an account of the 
ſeveral farms and lands occupied by him fince the time of the 
reſpondent's induction into the rectory; but he denied, that 
any of the metes or boundary marks belonging to the glebe lands 
had ever been ploughed up, defaced or deſtroyed by him, or any 
of his anceſtors. 


Iſſue being joined, ſeveral witneſſes were examined on both 
ſides; and on the part of the reſpondent it was proved, that during 
the incumbency of former rectors, there were various pieces 
of glebe, lying interſperſedly in the open and common fields of 
the ſaid pariſhes, ſome parcels of which, the rectors at times 
kept in their own hands, and let other parcels off to the appel- 
lant's tenants; that formerly there were mier balks and other 
marks, by which the ſaid glebe lands were bounded, and could 
be diſtinguiſhed; that theſe mier balks were ſince ploughed up 
and deſtroyed, and ſome of them by the appellant's expreſs order 
and directions; that he and his tenants were now in poſſeſſion of 
many pieces of the ſame glebe land, which had been in the oc- 
cupation of, or let off by former reQors ; and that the whole of 
the ſaid glebe land in the poſſeſſion of the appellant, or his te- 
nants, amounted to about 90 Acres. 


Oa | 
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On the 22d of May 1775, the cauſe was heard, when it was or- 
dered, that it ſhould be referred to a trial at law, in a feigned ac- 


„Whether the appellant, or his tenants, was in poſſeſſion of go 
acres of glebe lands, belonging to the reſpondent, as rector 
of the conſolidated pariſhes of Burnham St. Mary, otherwiſe 
Burnham Weſtgate and Ulph, in the county of Norfolk ?” And if 
the jury ſhould find, that any more or Jeſs than go acres of glebe 
land was in the poſſeſſion of the appelant, or his tenants, the ſame 
was to be indorſed on the poſtea; and that the ſaid iſſue ſhould be 
tried at the then next lent aſſizes for the county of Norfolk, by a 
ſpecial jury of the ſaid county, and that a view of the premiles 
ſhould be had on the 5th of March then next, by fix of the 
jurors farſt named on the panel, to be returned to the ſheriff 
of the county of Norfolk for the trial of the ſaid iſſue, or by 
ſuch of them, or by as many more of them as ſhould attend for 
that purpoſe; and the court directed an account to be taken of 
the ſmall tithes, Eaſter offerings, and other ecclefiaftical dues, 
and ordered the appellant to pay the reſpondent, his coſts of the 
ſuit to that time; and reſerved the conſideration of ſubſequent 
coſts, and further directions, until after the trial. | 


The iſſue was tried at the ſummer aſſizes 1776, by a full ſpe- 
_ cial jury, fix of which jurors had attended upon the view; when a 
great number of witneſſes were examined, and proved, that the 
reſpondent was at the time before mentioned, duly inducted into 
the rectory of the conſolidated pariſhes of Burnham St. Mary, 
otherwiſe Burnham Weſtgate and Ulpb, together with Burnham 
Norton, in the ſaid county of Norfolk, which aid pariſh of Burn- 
lam Norton, was conſolidated with, and had conſtantly paſſed by 
the ſame inſtitution with the two former pariſhes for a long 
time paſt, as was proved by a book of the Right Rev. the Biſhop of 
Nerwich, in whoſe dioceſe the ſaid conſolidated pariſhes lie. The 
before mentioned map or plan was at the trial produced to the 
jury, from the cuſtody of the appellant, by which it appeared, 
that there were at that time ſeveral parcels of glebe land lying 
interſperſedly within the ſaid conſolidated pariſhes, which were 
particularly marked and bounded, and by being compared with 
and meaſured by the ſcale of the map, by a ſkilful land ſurveyor, 
were found to amount in the whole, to go acres or thereabouts. 
The reſpondent likewiſe produced a terrier of the glebe lands be- 
Vor. VII. 6 R FT longing 
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longing to the ſaid rectory, exhibited at the ordinary viſitation of 
the Lord Biſhop of the dioceſe, in the year 1706, and proved by 
the Biſhop's regiſter, who attended for that purpoſe, which 
terrier was not only ſigned by the then rector and churchwardeng, 
but likewiſe by ſome of the principal inhabitants of the ſaid con- 
ſolidated pariſhes; by which it appeared, that there were at 
that time, various pieces of glebe, lying in different parts of the 
fields of the ſaid pariſhes, amounting to very nearly the fame quan. 
tity in the whole, as was aſcertained by the meaſurement” of the 
map. And it being proved by the teſtimony of ſeveral witneſſes, 
that many pieces of the ſaid glebe lands were in the poſſeſſion of 
the appellant or his tenants, and that he cauſed many of the mier 
balks and boundaries to be plowed up and deſtroyed, and no 
contradictory evidence being offered on the appellant's part; the 
jury found, that the appellant was, by himſelf and his tenants, in 
the poſſeſſion of 84 acres of glebe land, belonging to the reſpond- 


ent, as rector of the ſaid conſolidated rectory, and gave a verdi& 


for the ſame accordingly. 

The appellant, on the 15th of November 1776, obtained an 
order for the reſpondent to ſhew cauſe on that day fe*nnight, why 
a new trial of the iſſues directed by the decree ſhould not be grant- 
ed; which order was enlarged to the 4th of February 1777, when 
the reſpondent having ſhewed cauſe againſt a new trial, the Court 
allowed of the cauſe ſo ſhewn, and ordered that no new trial 
ſhould be granted. & 


From this order the preſent appeal was brought, and on behalf 
of the appellant it was contended, that the maxim of ullum tempus 
occurrit Ecclefpe, by which the reſpondent could alone avail him- 
ſelf, applied no farther, than that no ſtatute of limitations can be 
actually pleaded in bar to the rights of the church; but the 
maxim diminiſhes not the right of the party, adverſe to the claims 
of the church, which is deduced from the length and operations 
of time; and as the appellant, and thoſe from whom he claim- 
ed, had immemorial and uninterrupted ſeiſin of moſt part of the 
lands compriſed in the verdict, till the year 1772, when the re- 
ſpondent forcibly: took poſſeſſion of twenty nine acres, which the 
appellant had ſince recovered upon an ejectment; a Court of 
Juſtice would ſo far protect a title purchaſed for a valuable conſi- 


deration, as not to have it totally defeated by one trial at 8 
| an 
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and by a claim founded in preſumptive, not poſitive proof. The 
verdict Was erroneous, becauſe it comprehended lands belonging 
to the pariſh of Burnbam Norton; and the iſſue was confined to 
the conſolidated pariſhes of Burnham Weſtgate and Ulph. The 
admitting maps as competent evidence, in all caſes where they 
ſhould be found in the poſſeſſion of the perſon againſt whom 
they were produced, unaccompanied by any evidence of the occa- 
ſions or purpaſes for which they were made, could not but be 
highly dangerous to the property of every landholder in the king- 
dom ; but much more ſo, when ſuch maps ſhould appear to have 
been, for a confiderable ſpace of time, in the hands of a perſon 
chiming under an adverſe title, In the preſent caſe, notwith- 
ſtanding ſeveral objections were made, both to the competence 
and credit of the map made. in 1648, the judge was pleaſed to 
give no weight to apy of them, but to paſs them all over ; be- 
cauſe, as he informed the jury, all maps, as well as other writ- 
«* ten evidence, had been ordered by the Court of Exchequer, 
« which was a Court of Equity, to be produced at the time of 
« the trial.” Whereas, it is a well known rule of law, that ſuch 
order is never conſtrued, or underftagd to extend to give either 
competence or credit to any map or inſtrument, which would 
not have been entitled to competence or credit, without ſuch 
order, as evidence to be admitted in a Court of Law; and it was 
remarkable, that in this caſe, the witneſſes examined at the 
time of the trial, the map, and the terriers, contradicted one 
another. 


But ſuppoſing the map to be free from all objection, and even 
to have been concluſive evidence, yet the contents of it did not 
warrant the verdict; for as the meaſures of the ſeveral pieces 
of land were not marked upon them, this circumſtance riot 
only rendered the map more liable to be altered by the inter- 
poſition of a line or letter, but made it neceſſary to ſupply 
the quantity from other evidence, It had accordingly been at- 
tempted to effect this by the teſtimony of Job Willeck, a ſurveyor, 
who ſwore that he meaſured the ſeveral pieces marked M. N. 
and O, by a ſcale on the map ; but there was a palpable abſur- 
dity in Willoct's evidence, which deprived it of all credit: For 
he ſwore, that the abuttalled lands meaſured 64 acres and 34 
poles, and the unbuttalled lands, 20 acres and 26 poles ; - which 


kit if any ſuch there were, it is obvious he could not poſſibly 
meaſure 
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tg meaſure with a ſcale. It appeared, that the ſurveyor meaſured 
— all the lands marked M. N. and O. and that the aſſociate took 
down the particulars and amount of all thoſe pieces; the judge 

referred the jury to what the aſſociate had taken down ; and the 

verdict of the jury was manifeſtly directed by the affociate's ac. 

count, Yet the letter N. appeared by the map, to denote lands 
belonging to the rectory of Burnham Norton, to which the iſſue 

did not extend. The defect in the proof of the quantity, was 

not cured by the terrier of 1706, where the quantities were ex- 

preſſed not in words, but in figures only ; becauſe that terrier 

was not ſigned by the owner or occupier of the lands belonging 

to the appellant, and was contradicted by two ſubſequent ter. 

riers, ſigned by the reſpondent's predeceſſor. And if a new trial 

ſhould be granted, the reſpondent might ſtill have an opportu- 

nity of making out the quantity of the glebe land which he was 

entitled to; but if ſuch trial ſhould be refuſed, the appellant 

and his heirs would be bound by the laſt verdict, and could neyer 

have any redreſs. | | 


But further: The appellant ſubmitted the following objec- 
tions to the competency and credit of the map, on which the 
reſpondent's right to the glebe lands in queſtion was founded, 
I. This map having been delivered to the reſpondent's prede- 
ceſſor, and in his poſſeſſion, it was totally deprived of its ori- 
ginal validity, as applied to the rights of the appellant ; and 
eſpecially when erazures and alterations evidently appeared to have 
been made upon it in many places, and in particular upon the 
pieces which related to the glebe. II. No acquieſcence in the 
deſcriptions of this map, had ever been ſhewn by any perſon 
whoſe property it was ſaid to deſcribe, to denote the accuracy, 
or prove the authenticity of it; nor was it ſigned by any of the 
perſons whoſe rights were affected by it; though it was made to 
deſcribe whole pariſhes, and the poſſeſſions of different proptie- 
tors. III. The ſpecific quantity of each piece was not marked, 
nor was there any account of what quantity of land in general 
was belonging to each proprietor, but from the letters of refer- 
"rence, which are liable to. interpolation ; as was the quantity 
of each piece to augmentation by erazures, or diminution by 
the inſerting a line. The quantities contained in each piece, U 
admeaſurement from a ſcale, muſt be extremely uncertain, and 


muſt depend upon an accuracy in the delineation, which * 
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any map would admit of; and leaſt of all a map, which not- 
withſtanding the declaration of the ſurveyor, had on the face of 
it the moſt palpable marks of negligence and inaccuracy. There 
were ſeveral pieces deſcribed in the map, to which even at this 
time no letter was affixed; and there was one piece, on which 
two different letters were affixed, referring to different pariſhes. 
IV. The map was in the poſſeſſion of the reſpondent's agents, 
for a conſiderable time; copies were clandeſtinely taken of it, 
without any application to the Court of Exchequer, and the pre- 


tended ſurvey was made in the ſame clandeſtine manner, with- 
out the knowledge of the appellant. 


On the other ſide it was ſaid, that the objection to the map 
appeared the rather extraordinary, as it was made under the di- 
rection of the Lord of the Manor for the time being, and was 


produced by the appellant, the preſent Lord of the Manor; and 
therefore ſeemed to be evidence perfectly unexceptionable as 
zpainſt him. The terrier was authenticated by the ſignature of 
the rector, the pariſh officers, and other conſiderable inhabitants 
of the pariſh, and was produced froin the Biſhop's regiſtry, the 
proper repoſitory for ſuch inſtruments. In queſtions of this ſort, 

terriers are always received in evidence; and in this inſtance, 
the terrier and map derived, by their coincidence, additional credit 
from each other. The pariſhes, though originally three, had 
long been conſolidated, and therefore more properly one pariſh, 
which was familiarly known in the county by the name of Burn- 
bam; the reſpondent held them all by one and the ſame title, 
and the queſtion in the Court of Exchequer was, whether that 
title ſupported his claim to the lands in queſtion ; ſo that Norton 
was ſubſtantially, though not literally, within the terms of the 
iſſue, But it was objected, that it did not appear upon the evi- 
dence, that the reſpondent had any ſeifin of the glebe in queſtion. 
If the objection meant that the reſpondent perſonally had not 
poſſeſſion, it was the very grievance he complained of; but if it 


deceſſors were in poſſeſſion in 1706, the date of the terrier, 
or even in 1648, the date of the map, though that poſſeſſion had 
been ſince injuriouſly taken and withheld from him; it was ap- 
prehended, there was ſufficient evidence of ſeiſin, fo far as ſeiſin 


Was neceſſary for ſuch a claim; in fact, the reſpondent was ſtill 
Vo. VII. e 
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appeared from the evidence, as it ſatisfactorily did, that his pre- 
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—— in poſſeſſion of ſo much of his glebe, as his neighbours had 


1 2 z thought fit to leave him. 
8 After hearing counſel on this appeal, it was ORDERED and 
_— ADJUDGED, that the ſame ſhould be diſmiſſed, and the order 


anno, 1775, therein complained of, affirmed: And it was further oRDERey, 


EYE that the appellant ſhould pay the reſpondent 100 J. for his coſts 
in reſpect of the ſaid appeal. 


Caſe 43. Thomas Pilkington, Gent. - — Appellant. 
Frances Bayley, Widow, W Gs Reſpondent, 


26th January, 1778. 


H E Rev. Matthew Pilkington, prebendary of the prebend 

7208 of Ryton, in the county of Warwick, founded in the ca- 
thedral church of Litehſield, was, in right of the ſaid prebendary, 
ſeiſed of the prebend rectory and other particulars, &c. and being 
ſo ſeiſed, and in actual poſſeſſion thereof, he by indenture of leaſe, 
dated the 18th of Auguſt 1762, made between the ſaid Matthew 
Pilkington of the one part, and the Rev. Thomas White of the 
other part, for the conſiderations therein mentioned, demiſed to 
the ſaid Thomas White, all that his prebend rectory, pariſh, or par- 
ſonage of Ryton aforeſaid, with the rights, members and appur- 
tenances thereof; and alſo all that his manſion houſe, with the 
buildings thereto belonging, and all manner of glebe lands, 
woods, underwoods, commons, waſtes, fields, leaſows, meadows, 
paſtures, fiſhings, fruits, and all manner of tithes, predial or per- 
ſonal, penſions, oblations, obyentions, portions, hereditaments, 
and advantages whatſoever, to the ſaid prebend or rectory be- 
longing (the nomination of a curate to officiate in the ſaid church 
of Ryton only excepted ;) to hold (except as before excepted)to the 
ſaid Thomas bite, his executors, adminiſtrators and aſſigus, from 
the day next before the day of the date thereof, for the term of 2 
years, from thence next enſuing; yielding therefore yearly, duri's 
the ſaid term, unto the ſaid Matthew Pilkington and his ſuccel- 
ſors, prebendaries of the ſaid prebend of Ryton, in the ſaid * 
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of Litchfield, upon the font ſtone there, the rent of 1 5 J. quarter- 
ly: And alſo making ſeveral other annual payments, in the ſaid 
leaſe particularly mentioned. 


This leaſe was made to White, in truſt for the ſaid Matthew Pil- 
kington ; and accordingly, Mr, Mhite ſigned the following decla- 
ration of truſt to him. 18th Auguſt 1762. I Thomas White, 


« clerk, do hereby acknowledge, that the leaſe of the prebend of- 


© Ruiton, otherwiſe Ryton, bearing date this day, is made and 
„granted to me in truſt, for the Rev, Matthew Pilaington and 
« his family; and I hereby promiſe to aſſign the fame, as the 


« ſaid Matthew Pilkington, or his executors or adminiſtrators, 
« ſhall direct and appoint.” 


The ſaid Matthew Pilkington married the reſpondent Mrs. 
Bayley, the daughter and only child of Mrs. Frances Clerke ; and 
Mrs. Cler#e, after her daughter's marriage, lived for many years 
at Mr. Pilkington's houſe, as a companion to her daughter; and 
continued ſo to do as long as Mr. Piltinglon lived. 


During this period Mr. Pilkington, finding his health declin- 
ing, came to a reſolution of making a leaſe of his prebend to 
Mrs. Clerhe, his wife's mother, for her own benefit; and ac- 
cordingly, by indenture dated the 23d of June 1764, in con- 
ſideration that Mrs. C/erke had procured to be ſurrendered into 
his hands, the aforeſaid leaſe made to Thomas White, and alſo 
in conſideration of the rents, covenants and agreements therein 
after expreſſed and reſerved, he demiſed to Mrs. Cler4e, her exe- 
cutors, adminiſtrators and aſſigns, all the aforeſaid premiſes, for 
the term of 21 years; ſubject to the like rents and ſums of 
money, and to the like covenants and agreements as were men— 
tioned in ſuch ſurrendered leaſe. 


This leaſe was drawn from inſtructions given by Mr. P&ing- 
ton; and about the time it was made, an incloſure of the preben- 
dal eſtate was in contemplation, and likely to take effect; which 
made it proper that John Kelham, the tenant occupying the 
premiſes, ſhould come to a new agreement for his holding ; and 
accordingly, in the ſummer of 1764, ſoon after the execution of 
this leaſe, Mr. Pilkington called upon Kelbam in his return from 
London, and told him that he had n a leaſe of the pre- 
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had parted with the eſtate, and had nothing more to do with it. 


and the leaſe from him to Mrs. Clerke was therein recited ; and 
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Mr. Clement Wilſon, who was authorized by Mrs. Clerke to treat | 
with him, for granting him a leaſe ; for that he, Mr. Pilkington, 


Kelham accordingly, treated and agreed with Wilſon for a leaſe; 
and Mrs. Cl/erke granted a leaſe of the eſtate, dated the 1oth of 
July 1764, to William Kelham and John Kelbam his ſon, for 21 
years, from the gth of that month, at the yearly rent of 110, 
for the firſt four years, and 214 J. for the remainder of the term, 
clear of all deductions, except the payment of the land tax, and 
the ſeveral yearly rents and ſums of money reſerved by the ſaid 
leaſe from Mr. Pilkington to Mrs. Clerke, Mr. Pilkington was 
a ſubſcribing witneſs to Mrs. C/erke's execution of this leaſe, 


from the time of granting the leaſe to the death of Mr. P:/&ington, 
and afterwards, Kelbam paid his rent to Mrs. C/erke, and conti- 
nued ſo to pay it to the time of her death. 


Mr. Pilkington was ſeiſed of ſeveral freehold and copyhold 
lands and premiſes at Donnington, in Lincolnſhire, which let to- 
gether at 124 J. a year, ſubject only to a-mottgage for 1100/7. and 
were worth at leaſt 4000. to be ſold; and after his deceaſe, they 
were greatly improved by an incloſure. He had no near relation, 
his neareſt being a firſt couſin, and the appellant was only his 
fecond coulin. 


On the 17th of December 1764, Mr. Pilkington made his will; 
whereby he directed, that all his juſt debts (except the principal 
money ſecured by mortgage on ſome part of his eſtate) funeral ex- 
pences, and theexpences of proving his will, ſhould be firſt paid and 
ſatisfied, out of ſuch part of his perſonal eſtate as was not therein af- _ 
ter ſpecially bequeathed; and he deviſed and bequeathed to his af- 
fectionate wife Frances Pilkington, and herafligns, for her life, all his 
freehold, copy hold and leaſehold meffuages, lands, tenements, here- 
ditaments, and eſtates in the counties of Lincoln, Warwick, Der- 
by, and Nottingham, or elſewhere in the kingdom of Great Britam; 
and from and immediately after her deceaſe, he deviſed and be- 
queathed all the ſaid eſtates and premiſes to the appellant, his heirs, 
executors, adminiſtrators, and aſſigns for ever; ſubject never- 
theleſs, and he thereby charged the ſame with the ſeveral legacies 
therein after mentioned, and then proceeded to give ſeveral mo- 
ney legacies to ſeveral perſons; and gave all the reſt and reſidue 


of 
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of his goods, chattels, ready money, debts and ſecurities for money, 
plate, hou hold goods, ſtock and all other his perſonal eſtate whatſo- 
ever and whereſoever, and of what nature, kind or quality ſoever 

the ſame might be, and not otherwiſe thereby given or diſpoſed 

of, after payment of his debts (except the principal money charg- 
ed upon the aforeſaid eſtate, funeral expences, and a legacy of 
10/. payable to the poor of Stanton) unto his ſaid wife Frances 
Pilkington, her executors, adminiſtrators and aſſigns, to and 
for her and their uſe and diſpoſal abſolutely, and appointed his 
ſaid wife, Frances Pilkington, ſole executrix of his ſaid will. 


The teſtator at the time of making this will, had no eſtate 
in either of the counties of Derby or Nottingham ; but his eſ- 
tate in Lincolnſhire was much more than ſufficient to pay off 
the mortgage, and the legacies charged thereon by his will. 


The teſtator died in November 1765. without revoking or al- 
tering his will; and his widow, the preſent reſpondent, proved 
the ſame. 


In 1766, Mrs. Pilkington married the reverend Mr. John Bay- 
ky, and ſoon afterwards Mr. Bayley paid the 1100/. mortgage 
on Mrs. Pilkington's real eſtate, and it was aſſigned to Thomas 
Blackwall, in truſt for Mrs. Bayley. 


In 1768, Bayley died, having made his will on the 23d of 
Ofober 1767, wherein he bequeathed the reſidue of his perſonal 


eſtate to his wife, and appointed her executrix thereof, and ſhe 
proved the ſame. 


Dr. Du Queſue, who ſucceeded Mr. Pilkington in the prebend, 
igreed to renew the aforeſaid leaſe of the prebendal eſtate, for 
4 fine of 215 J. and accordingly, the old leaſe was ſurrendered by 
Mrs, Clerke, and on the 21ſt of December 1770, a new leaſe 
was executed to her for 21 years, ſubject to the like payments, 
Covenants and agreements, as in the ſurrendered leaſe. Mrs. 
Clerke paid the 2157. fine, and Dr. Du Queſne gave her a receipt 
tor the money, but ſhe being very old and infirm, this buſineſs 
vas negotiated by Mrs. Bayley for her. 


A. Wedder- 
burn. 


J. Dunning, 


| Ll. Kenyon. 


the prebendal eſtate, for that Mr. Piltington had given the ſame 


ſaid leaſehold premiſes were her own abſolutely, and that ſhe 
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On the 14th of December 1772, the appellant filed his bill 
in the Court of Chancery, againſt the reſpondent, and her mo- 
ther Mrs. Clerke, ſuggeſting, that the leaſe of the prebendal ef. 
tate was made in truſt for Mr. Pilkington, and intended by hin 
to paſs to the appellant by his will, which was made within le 
than fix months after. 


The defendants Mrs. Clerke and Mrs. Bayley, put in ſeparate 
anſwers, and Mrs. Bayley, by her anſwer, diſclaimed any right ty 


to her mother Mrs. Clerłe; and that ſuch leaſe was not granted 
in truſt for Mr. Pilkington, or on any truſt, but for Mrs. Clerle' 
own uſe and benefit; and denied all fraud and contrivance to 
wrong the appellant; and alſo denied and diſclaimed all truſ 
for herſelf in the renewed leaſe: 


The defendant Mrs. Clerhe, in her anſwer ſaid, that the leaſe 
was given and granted to her by Mr. Pilbington, and that the 
premiſes were let to tenants by her, and in her name, and 
denied that Mrs. Bayley ever had any benefit, under Mr. Pilking- 
ton's will, in this eſtate; or that ſhe Mrs. C/erke ever ſigned or 
executed any declaration of truſt to Mr. Pilkington of this eſtate, 
neither did he ever defire her ſo to do, but poſitively told her, that 
the ſame was her own property, and that ſhe might do what 
ſhe pleaſed therewith ;. and that ſhe always underſtood that the 


always claimed an abſolute intereſt therein, by virtue of the 
leaſe Rue to her as aforeſaid, 


On the 12th of December 1774, Mrs. Clerke died, having firlt 
made her will; by which ſhe appointed her daughter, the te- 
ſpondent, executrix and reſiduary legatee. 


The ſuit being afterwards revived againſt Mrs. Bayley, ſeveral 
witneſſes were examined on both ſides; and the cauſe came on 
to be heard before the Lord Chancellor Bathur/?, on the zd of 
May 1776, when his Lordſhip was pleaſed to order, that the ap- 
pellant's bill ſhould be diſmiſſed, but without coſts. 


The appellant therefore appealed from this decree, contend- 


ing, that ſo long as the legal intereſt in the leaſe was veſted in 
Mr 
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Mr. White, it was clearly in truſt for Mr. Pilkington, the teſta- 
tor; and it appeared from the evidence, that the only ayowed 
reaſon for ſubſtituting the name of Mrs. Clerꝶe in the place of Mr. 
White, was, becauſe the lived in Mr. Pilkington's family, and 
therefore would be a more convenient truſtee. The age of the 
two parties rendered it improbable, that Mr. P:/4ington ſhould 
give ſo large a part of his property from himſelf and his family, 
to a perſon who might in his lifetime, diſpoſe of it to ſtrangers, 
The unreaſonableneſs of the diſpoſition contended for by the re- 
ſpondent, could not be diſputed ; but it is faid, that the ſtatute 
of frauds requires, that all declarations of truſts of any lands, muſt 
be in writing, or elſe they are void. But the proviſo in the act, 
following that clauſe, excepts all truſts ariſing or reſulting by 
implication, or conſtruction of law; and declares, that ſuch truſts 
ſhall have the ſame force as if the act had not been made. Now 
it was conceived, that this was a caſe of that kind. No money 
was paid by Mrs. Clerhe; the ſurrender of the former leaſe was 
not procured by her; nor did ſhe give any directions reſpecting 
the leaſe made to her; on the contrary, all was done by Mr. 
Pilkington's direction, and he paid the expences of preparing the 


leaſe and counterpart. If there had been a fine paid for the 


renewal, and it had been paid by Mr. Pilkington, the caſe would 
have been clearly in the appellant's favour; the largeneſs or 
ſmallneſs of the fine could have made no difference in the queſ- 
tion of right: And though no fine was paid, yet it was conceiv- 
ed, that Mr. Pilbington's bearing the expences of renewing the 
leaſe, was equivalent to the payment of a fine, and raiſed a re- 
ſulting truſt for his benefit. The delivery of the leaſe and 
counterpart to Mr. Pilkington after the execution, the manage- 
ment of the eſtate by him after the leaſe was made, his receiv- 

ing the rents, and rendering no account to Mrs. C/erke, for them, 
were all circumſtances to ſhew, that the truſt for Mr. Pilkington 
was in fact carried into execution. And though ſhe endeavour- 
ed by her anſwer to inſinuate, that the rents were accounted for 
by Mr. Pilkington to her, yet ſhe dared not poſitively to ſay ſo, 
The whole caſe appeared to be a very groſs fraud; and if it be a 
rule, that the ſtatute of frauds ſhall not be made uſe of to pro- 
tect frauds, it was conceived that rule applied here: And there- 
fore it was hoped, that the decree would be reverſed. | 


On the other ſide it was ſaid, that the only queſtion in the E. Thurlow. 


cauſe was, whether the benefit of the leaſe made by Mr, Pilking- 2 ” 
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ton to Mrs. Clerke, on the 23d of June 1764, was a reſulting 
truſt for himſelf by operation of law, or not; there being no de. 
claration of truſt in writing by the leſſee, or any truſt expreſſed 
upon the leaſe itſelf. All truſts by operation of law, are to be 
created by rules eſtabliſhed in courts having the juriſdiction of 
truſts. Theſe rules have gone no farther, than to caſes of 
purchaſes made by one man in the name of another ; where the 
implication of a truſt is neceſſary, if the nominee is a ſtranger to 
the purchaſor. But no caſe has extended an implied truſt, as 
between leſſor and leſſee, nor is it poſſible that any implied truſt 
can ſubſiſt between parties in that relation, becauſe every leſſee 
is a purchaſor by his contract and his covenants, which excludes 
all poſſibility of implying a truſt for the leſſor; and therefore if in 
that caſe, there be any truſt at all, it muſt be declared in writing, 
This diſtinction was obſerved in the preſent caſe; for Mr. Pi. 
kington intending Mbite to be a truſtee in the firſt leaſe, took 
from him a declaration of truſt in writing, but upon the ſecond 
leaſe made to Mrs. C/erke, he did not take, or require any writ- 
ing; which afforded the ſtrongeſt inference, that he did not in- 
tend there ſhould be any truſt. The ſtature: of frauds has ſhut 
out all evidence of an expreſs truſt, but written proof of it. But 
if equity is to create an implied truſt, from circumſtances con- 


curring with the rules of equity, it lets in the defendant to evi- 
dence to rebut the equity, either by controverting the truth of 


the circumſtances offered by the plaintiff, or by oppoſing other 


circumſtances to them, to take off their effect. And according- 


ly in this caſe, notwithſtanding the plaintiff had failed in the 
proof of any circumſtances in favour of a truſt, the defendant had 
given ſtrong evidence of circumſtances inconſiſtent with a truſt, 

and in ſupport of her anſwer, by which the ſuppoſed truft was 
fully and aþſolutely denied. 


After hearing Counſel on this appeal, it was ORDERED and 
ADJUDGED, that the ſame ſhould be diſmiſſed ; and the decree 
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The Honourable Henry Lawes Luttrell, Appellant. cafe 44. 


The Right Henourtdle _— Lord 
Irnham, 3 2 Reſpondent, 


| 4th May, 1778. 


HE reſpondent Lord Irnbam, being ſeiſed, as tenant for 
life without impeachment of waſte, of the manſion houſe, 
offices, demeſne, park and paddock of Luttrells Town, in the 
county of Dublin, which is the reſpondent's only family ſeat in 
Ireland, made an agreement, with the appellant his eldeſt ſon, 
to let him a leaſe thereof for the term of ſeven years, if they 
ſhould both live ſo long, at a rent of 400 J. a year; and accord- 
ingly, on the 24th of May 1769, the reſpondent, by indenture 
of leaſe then dated, in conſideration of the rents and covenants 
therein expreſſed, demiſed to the appellant, the ſaid houſe, offices, 
demeſne, park and paddock of Luttrells Town, with the appur- 
tenances, to hold for the term of ſeven years, from the firſt of 
May then inſtant, provided the reſpondent and appellant ſhould 
ſo long live, at the annual rent of 4000. Iriſb currency, and payable 
half yearly, with the uſual and common covenants: And there be- 
ing great quantities of uſeful, ornamental and growing timber 
on the park and lands, it was alſo covenanted and agreed, that 
neither of the parties ſhould cut down any trees whatſoever upon 
the demiſed premiſes, without the conſent of the other party. 
Which leaſe, the reſpondent executed upon the ſame day of its 
date, in the preſence of Matthew Duane, Eſq; who prepared 
the ſame, and of Thomas Morgan, ſtationer ; and in a few days 
afterwards, the appellant. executed the counterpart, (which was 
not finiſhed when the leaſe was executed) in the preſence of the 
faid Matthew Duane and Thomas Morgan, who were the ſub- 
ſeribing witneſſes ; and ſoon afterwards, the appellant entered 
upon and took en of the demiſed premiſes. 


In the year 1771, the reſpondent diſcovered, that the appel- 
lant had cut down and diſpoſed of a great quantity of timber in 
the woods upon the demeſne, to the value of 4000 J. and up- 
wards; and had alſo pulled down part of the manſion houle : 
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And the appellant appearing determined to ſtrip the eſtate, which 
could not be prevented without the interpoſition of a Court of 
Equity; the reſpondent therefore, on the 28th of June 1771, 
filed his bill in the Court of Chancery in Ireland againit the ap- 
pellant, in order to reſtrain him from committing waſte upon 
the premiſes, and obtained an injunction for that purpoſe : To 
which bill the appellant put in his anſwer, on the 6th of No- 
vember 1772, and thereby denied, that he believed he had ever 
executed a counterpart of the leaſe. Whereupon the reſponde nt 
replied to the anſwer ; and ifſue being joined, he examined Mr. 
Duane, to prove the execution of the leaſe, who not only proved 
the execution thereof by the reſpondent, and the counterpart by 


the appellant ; but alſo proved the original agreement to have 


been for five years; and that when the leaſe came to be prepar- 
ed, they agreed to extend it to ſeven years ; and that the reſpon- 
dent executed the leaſe upon a promiſe of the appellant, that he 


would call at Mr. Duane's to execute the counterpart when 


it ſhould be ready, which he accordingly did; and that it was 
read over to him before he executed the ſame. The appellant 
did not think proper to croſs examine Mr. Duane to any parti- 
culars; and his depoſition was duly publiſhed in the cauſe. 


The appellant's leaſe was to expire on the 1ſt of May 1776; 
and the appellant apprehending, that the reſpondent would re- 
quire the poſſeſſion of the manſion houſe and premiſes to be re- 
ſtored to him at the expiration of the leaſe, which the appellant 
was unwilling to part with; he therefore contrived a bill in 
Chancery againſt the reſpondent, in order to involve him in an 
account; and under pretence of a balance due to him, to find a 
colourable ground for retaining the poſſeſſion, and preventing 
the reſpondent from recovering the ſame by due courſe of law. 
Accordingly, on the 2oth of April 1776, the appellant filed a 
voluminous bill in Chancery againſt the reſpondent, to which 
he annexed a pretended account of money dealings between 


them; and alledged a different agreement for the leaſe from 


that contained in it, and prayed an injunction to reſtrain the re- 
ſpondent from proceeding at law, to recover the poſſeſſion of 
the premiſes in the leaſe. 


The term of the leaſe expired on the 1ſt of May 1770; and 


the reſpondent, upon the 2d of that month, ſent perſons 3 5 
| rize 
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rized for that purpoſe, to demand and receive the poſſeſſion of 
the demiſed premiſes on his behalf : But the poſſeſſion was, by 
the order of the appellant, refuſed by his ſervants, and parti- 
cularly by his bailiff or ſteward, Francis MacFarland ; and by 
the appellant's order, the gates were alſo locked up, and all ac- 
ceſs denied to the perſons empowered and ſent by the reſpon- 
dent to receive ſuch poſſeſſion, with declarations of reſiſtance if 
any force ſhould be uſed ; whereby the poſſeſſion of the premiſes 
was forcibly withheld and detained from the reſpondent, on 
the behalf, and under the direction of the appellant. 


Upon this unjuſt detainer of the poſſeſſion, the reſpondent, on 


the 3d of May 1776, exhibited his poſſeſſory bill in the Court 


of Chancery againſt the appellant and Mac Farland, ſtating the 
right and poſſeſſion of the reſpondent for 40 years and upwards ; 
the leaſe, and the appellant's enjoyment under it; and that the 
rent had been paid, allowed or accounted for to the reſpondent ; 
the expiration of the term, and the reſpondent's right to the 
poſſeſſion ; the demand of - poſſeſſion, and the forcible and un- 
lawful detainer thereof; and praying the relief uſual in ſuch 
cales, namely, to be reſtored to, and quieted in the poſſeſſion of 
the premiſes ; and for an injunction to that effect, to be ditect- 
ed to the defendants in that cauſe; and in default of their 
obeying the ſame, praying an injunction to the ſheriff of the 
county of Dublin, commanding him to reſtore the reſpondent 
unto, and to quiet him in ſuch poſſeſſion, until thereout evicted 
by due courſe of law. And the truth of this bill being verified 
by the uſual affidavits, upon application to the Court, on the 4th 
of May 1776, it was ordered, that an injunction to be directed 


to the defendants, ſhould iſſue to give and reſtore to the reſpon- 


dent, or his aſſigns, the actual quiet and peaceable poſſeſſion of 
the premiſes; the ſame to continue until the reſpondent ſhould 


be thereout evicted by due courſe of law, or the further order of 
the Court, 


The appellant and MacFarland having been ſerved with this 
injunction, and not chooſing to yield obedience to it, they ap- 
peared in conſequence of ſuch proceſs, as upon a contempt for 
diſobeying the injunction, and according to the practice in ſuch 
caſes, required perſonal interrogatories to be exhibited unto them; 
and the ſame were accordingly filed upon the 17th of May 1776, 
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— S—1 but the defendants, although reſident within five miles of the 
1778. 


city of Dublin, did not anſwer theſe interrogatories until the 18th 
of Fuly following, when they put in their anſwer : And the ap. 
pellant thereby admitted, that the reſpondent was, from the 
death of his eldeſt brother, ſeiſed in fee of the whole family eſtate, 
till the execution of his marriage ſettlement in January 1735, 
and that from the date of that ſettlement, to 1769, he was ſeiſed 
in fee of the manſion houſe and park of Luttrells Town ; and 
from the date of a ſettlement of the 22d and 23d of May 
1769, he had been tenant for life of the manſion houſe, park and 
paddock, and of the other eſtates compriſed in that ſettlement, 
He ſaid, that before the year 1769, the reſpondent had agreed 
to give him an annuity of 400 J. which in 1769 he agreed to 
increaſe to 600 J. upon a new arrangement of their family affairs; 
and he ſaid it had been agreed, reſpecting the leaſe, that it ſhould 
be during the joint lives of himſelf and the reſpondent, or for 
ſeven years, at his option ; and that he was to be at liberty to 
cut down trees, and out of the value of them to repair, That 
the agreement was reduced into writing, and left with the re- 
ſpondent, in order that he might have a leaſe prepared by Mr, 
Duane, the reſpondent's law agent : That he had no recollec- 
tion of the execution of the leaſe or counter part ; but that if he 
did execute the counterpart, he executed it in the hurry of the 
Middleſex election, and by miſtake and ſurprize, the ſame day 
that ſeveral other family deeds were executed, ſuppoſing it to 
be a counterpart of ſome other family deed. That on the 19th 
of April 1776, the appellant filed his bill in the Court of Chan- 
cery of Ireland, for a diſcovery of the agreement, and for a per- 
formance thereof, and for an injunction to reſtrain the reſpon- 
dent from recovering the poſſeſſion at law. And the appellant 

further ſtated in his anſwer to the faid interrogatories, a certain 

annuity deed, bearing date the 24th of May 1769; whereby 

the reſpondent had-granted to the appellant, one annuity of 600/. 

Engliſh money, making above 650/. Iriſh currency, payable at 

the Royal Exchange of London, by quarterly payments, during 

the joint lives of the appellant and reſpondent; and charged 

upon all the reſpondent's eſtates in the counties of Dublin, Meath 

and Kildare, and in the city of Dublin, and which are of the 

yearly value of 2 500 J. and upwards ; and by ſuch deed a power of 

diſtreſs was given, if fuch annuity ſhould be in arrear by 21 days; 

and if the fame thould be unpaid by the pace of 40 days, : 

ſhould 
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ſhould be lawful for the appellant to enter, Sc. And he fur- oo 
ther alledged, that a conſiderable arrear of that annuity was due 
to him at Chriſtmas 1776, and for forty days next following; and 
that from the end of thoſe forty days, he, without any. legal or 
notorious proceeding, or act, was to be conſidered as poſſeſſing 
and holding the ſaid lands, as part of the Dublin eſtate, ſubject 
to ſuch annuity, under his ſaid clauſe of entry, and not under the 
faid leaſe. And the appellant further alledged by this anſwer, 
that the rent reſerved by the agreement for a leaſe, and by the 
reſpondent alledged to have. been reſerved by the leaſe, was dur- 
ing all the term, by being credited to the reſpondent out of the 
rent charge, allowed to the reſpondent, or to his uſe: And he 
admitted, that poſſeſſion of the premiſes was demanded on be- 
half of the reſpondent by his agents, and that that poſſeſſion 
was demanded from the keepers of the gates, and that the ſame 
was refuſed, by the outſide gates and doors of the premiſes be- 
ing ſhut againſt them, and by their being denied admittance; and 
that the reſpondent's agents were ſo oppoſed, with the know- 
ledge, and under the authority of the appellant; and that the 
park gate was locked to prevent the entry of the ſaid agents; and 
that he the appellant had ordered them to be locked, becauſe 
the reſpondent had declared his reſolution to turn the appel- 
lant out of poſſeſſion, after the iſt of May 1776. 
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It being the practice of the Court upon poſſeſſory bills, to 
read evidence at the hearing, in ſupport of any charges in the bill 
which happen to be denied, or not admitted in the anſwer; and 
the appellant in this cauſe not having admitted the leaſe ſtated 

in the bill, and the reſpondent being in poſſeſſion of the depo- 
ſition of Mr. Duane, taken in the former ſuit between him and 
the appellant, as already mentioned to that point, the reſpon- 
dent upon the 6th of November 1770, obtained an order for li- 
berty to read theſe depoſitions as againſt the appellant, ſaving juſt 
exceptions ; and publication being paſſed by rules in both the 
cauſes, the one brought by the reſpondent for ſtaying waſte, | 
and the laſt mentioned cauſe for poſſeſſion, they were both ſet 
down to be heard; and poſſeſſory cauſes being uſually heard as 
ſhort cauſes, the reſpondent therefore moved upon notice, that the 
poſſeſſory cauſe might be transferred from the grand liſt, to 
the liſt of ſhort cauſes; which was ordered accordingly. 
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— On the 2d of December 1776, the appellant moved the Court 
in the two cauſes, viz. the ſuit for waſte, and the ſuit for poſ- 
ſeſſion, that the proceedings in both the cauſes might be ſtayeq, 

till the reſpondent had put in his anſwer to the bill filed by the 
appellant, on the 2oth of April 1776 ; when the Court ordered, 

that thoſe cauſes ſhould keep their places, and that the reſpon- 

dent ſhould put in his anſwer within ten days before the then 

next term: Accordingly the anſwer was put in, within the time 

limited by the order; by which anſwer the pretended agree- 

ment differing from the leaſe, was peremptorily and abſolutely 
denied; and upon the ſtate of the account ſet forth in the an- 


ſwer it appeared, that the appellant was the debtor inſtead of the 
reſpondent. 


On the 26th of February 1777, the appellant applied again to 
the Court, by motion, that the appellant's cauſe upon his bill, 
and the cauſes upon the reſpondent's bills, might proceed and 
come on together; which motion was made juſt before the ſhort 
cauſe upon the poſſeſſory bill came in turn to be called : When 
| the Court, upon debate of the motion, was pleaſed to refuſe the 
| application. | 5 


The cauſe upon the poſſeſſory bill was heard and debated on 
the 26th and 27th of February, and alſo on the iſt and zd of 
March 1777; and upon the ſaid 3d of March, the Lord Chan- 
cellor was pleaſed to adjudge, that the defendants were guilty of 
the contempt charged againſt them in that cauſe, and thereupon 
decreed an injunction, directed to the Sheriff of the county of 
Dublin, commanding him to reſtore the reſpondent unto and 
quiet him in the poſſeſſion of the ſaid premiſes, until he ſhould 
thereout be evicted by due courſe of law, or the further order 
of the Court to the contrary : But the Counſel for the defen- 
dants declaring, that they intended to appeal from this decretal 


order, the Lord Chancellor was pleaſed to reſpite the iſſuing 
ſuch injunction for a month. ; 


E. Thurlow. Accordingly the preſent appeal was brought, as well from the 
J. Dunning. decree itfelf, as from the order of the 26th of February 1777» 
edel. refuſing to hear the cauſes together. And in ſupport of the 
appeal it was ſaid, that the appellant's cauſe, inſtituted for the 

purpoſe 
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purpoſe of eſtabliſhing his title to the poſſeſſion of the demeſne 
of Luttrel's town under the agreement for a demiſe, and for a 
ſpecific execution of that agreement, having been inſtituted 
prior to the reſpondent's cauſe, and proſecuted with all pofli- 
ble diligence; and it being evident that the ſame proofs would 
be neceſſary for the appellant in both cauſes ; it was appre- 
hended, that his application that both cauſes ſhould be brought 
to a hearing together, ought to have been granted, as then the 


danger of contradictory decrees in the different cauſes, would 


have been effeCtually avoided, That although poſſeſſory bills 
have, in ſome caſes, been allowed in the Courts of Equity in 
Ireland, as a mode of proceeding for a landlord to recover poſ- 
ſeſſion of his lands, againſt a tenant holding over after the expi- 
ration of the term granted ; and the tenant's breach of truſt in not 
yielding up that poſſeſſion, is, for the very purpoſe of maintaining 
ſuch bill, conſtrued into a force; actual, or conſtruive force, 
being abſolutely neceſſary to ſupport this bill; and although on 
ſuch bill being filed, the tenant will not be ſuffered to avail 
himſelf as againſt his leſſor, of any title to the poſſeſſion derived 
from any other perſon ; yet until the decree now appealed from, 
it never was known, that on ſuch a bill, a tenant holding over 
after the expiration of the term, and claiming title to the poſ- 
ſeſſion under another deed executed by the ſame leſſor, was 
evicted therefrom. And it was conceived, that poſſeſſory bills 
need not now be extended farther than they have hitherto gone; 
they were framed in times of national diſtraction, when, in the 


general confuſion of the country, title deeds were frequently loſt, 


and when therefore, the loſs of poſſeſſion would be the loſs of 
title; they ſeem to have originated from the inſtruftions, as to 
reſtitutions of poſſeſſion, given to the Preſident of Munſler, in 
the reign of James I. grounded on the Engliſb ſtatute of 8 
Hen. VI. and unſupported by any Iriſh ſtatute; but in the pre- 


lent ſettled ſtate of the country, juſtice may be obtained in the 
ordinary courſe of law. 


On the other fide it was ſaid, that the form of the proceeding in 
Queſtion, is by bill filed, praying an injunction to the party wrong- 
fully in poſſeſſion, commanding him to reſtore the poſſeſſion to the 
plaintiff, the former poſſeſſor; and in caſe of diſobedience, then an 
injunction to the ſheriff, to put the plaintiff into poſſeſſion ; but 


no 
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no ſubpœna is prayed to appear and anſwer x. The truth of the 


bill is verified by an affidavit filed, which muſt prove theſe 
charges: 


2 —— 


— 


*The nature of theſe poſſeſſory bills, and the courſe of proceeding on them, are 
thus explained in Howard's treatiſe on the rules and practice of the equity fide of 


the Court of Exchequer in Ireland, p. 304. 


<« The poſſeſſory, or injunction bill, is a ſummary method of proceeding, which 
cc hath been for many years paſt praiſed by Courts of Equity in this kingdom; 


and is uſed for the reſtoring of perſons to the poſſeſſion of their lands, who have 


ce been forcibly or fraudulently diſpoſſeſſed, or for quieting parties in poſſeſſion, ac. 
« cording to the different circumſtances of the caſe.” 


And theſe bills are very frequent in this kingdom, by reaſon that by the manyre- 
< bellions and troubles which have happened here from time to time, the Prote- 
« ſtants were obbed and plundered, and their houſes burnt, with their effects there- 
in; by which means their deeds and titles have been loſt or deſtroyed, which ren- 
&« dered the poſſeſſion the beſt title to many eſtates. And therefore, it was found 
<« neceſlary to guard that poſſeſſion againſt fraud or force, and to reſtore the perſon 
“ forcibly or fraudulently diſpoſſeſſed; until the right could be tried by due courſe 
« of law. Wherefore, if it appears to the Court, that the perſon who has been 
<« diſpoſſeſſed or diſturbed, has had a peaceable and quiet poſſeſſion for three entire 
<« years before the filing of the bill, ſave the force or diſturbance complained of, 
they will reſtore him, as poſſeſſion is the ſemblance of right; and the party giv- 
ing the diſturbance, ſhall be left to his remedy in the ordinary courſe of law, either 
« by an ejectment, or otherwiſe, as he ſhall think moſt proper. N 


“ But where a landlord brings this bill againſt his tenant, for holding over after 
ce his term is expired, which is a forcible, or rather a fraudulent detainer ; as where 
a perſon had made a leaſe for ſeven years to a tenant, the landlord or leſſor, the day 
the ſeven years are expired, or the day after, demands the poſleflion of the te- 
©« nant or leſſee, and he refuſes to deliver it, the landlord need not make an affida- 
vit of a triennial poſſeſſion, and a title ſtill in being; for in this caſe, the bill is 
founded upon the fraud, in which caſes courts of equity have an original juriſ- | 
« diction ; for the tenant is conſidered in equity, as a truſtee for the landlord; and 
<« upon this truſt and confidence between the landlord and tenant, it is deemed a 
ce fraud if he refuſe to give up the poſſeſſion, or return it when his term is expired: 
<« But the landlord is to make it appear, by affidavit, that ſuch a demiſe was, that the 
e term in that demiſe is expired, and that the tenant holds over his term : and 
« thereupon a bill is to be framed, with a prayer therein to be reſtored, and 
„ an injunction for that purpoſe, to be put into poſſeſſion of the lands ſo de- 


„ miſed.“ 


« So when a party has been in poſſeſſion for ſeven years as above, and before 
that ſeven years be expired, he may have got a further term, ſuppoſe of ten years, 
« from his landlord, in that caſe the landlord cannot have an injunction; becauſe, 


« though the ſeven years be expired, yet the ſubſequent agreement for ten years is 
| 5 
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charges: That the title is undetermined; that the plaintiff has 
been by himſelf, or his tenant, in quiet poſſeſſion for three 
years; and a forcible poſſeſſion and detainer after the expiration 
of the leaſe, in caſe the premiſes have been in leaſe. And upon 
application to the Court, and reading the affidavit, to ſee that 
the caſe is both proper and true, the writ of injunction to the 
party is ordered, and he is ſerved with it. In caſe the writ be 
diſobeyed, it becomes a matter of contempt, and the Court may 
iſſue an attachment for the contempt ; upon which an order is ob- 
tained of courſe, for an injunction to the Sheriff. If before the 
entry of the attachment, and after ſervice of the injunction to 
the party, he enters an appearance, he is then to be examined 
upon interrogatories touching his contempt ; and interrogatories 
may be exhibited for that purpoſe. And as the writ iſſued upon 


— — 


<« a continuation of that poſſeſſion, which was firſt given for ſeven years: And if 
< the landlord ſhould force or diſturb the tenant in his poſſeſſion, he, upon filing a 


« bill and ſetting forth his caſe, would be quieted by injunction, upon proper 
« affidavits of the matter, againſt his landlord.” 


« But in theſe ſuits, it ſeems that there is no neceſſity to go into the right, or 
the title, but into the queſtion of the poſſeſſion only, fo that the plaintiff has a 
« title ſtill in being; and a feaſable title will be ſufficient: And in a late caſe be- 
« tween Sir Fitzgerald Aylmer and others, plaintiffs, Barnwell Fitzgerald and others, 
<« defendants, which depended in Chancery, before the late Chancellor, Lord Viſ- 
count Jocelyn, upon a poſſeſſory bill, an iſſue being directed, upon the trial at the 
« aſſizes, the plaintiffs were ſuffered to go into evidence of the original right and 
« title to the lands in queſtion, whereupon the jury found a verdict for the plain- 
« tiffs : But upon ſhewing this matter to the Court of Chancery, his Lordſhip was 
e pleaſed to ſet aſide the verdict, and ordered a new trial; and afterwards upon 
the ſecond trial, the plaintiffs not being ſuffered to give evidence of any matter, 
« except ſuch as tended to ſhew the triennial poſleſſion, the jury found a verdict for 
« the defendants ; and the plaintiffs having applied to the preſent Lord Chancellor 
for a new trial, it was refuſed; and the cauſe being afterwards heard, an injunc- 
tion went to the ſheriff, with coſts.” 


The following inſtances of this proceeding between landlord and tenant, were 
certified from the Regiſter's book of the Court of Chancery in Ireland, on occaſion 
of the preſent appeal. Holt v. Reilley, 24th February 1758. French v. Wade, 2gth 
of June 1758. Lord Anneſley v. Radford, 16th of June 1763. Cullen v. Dillon, 28th 
of June 1770. Parſons v. Butler, 25th of June 1772. Cunningham v. Maſon, 2d of 
Fuly 1772. Nicholſon v. Mf Kiernan, 19th of November 1772. Evans v. Fitzpatrio 

roth of Fuly 1773. Lady Shelburne v. Tracy, 13th of Fuly 1773. Maine v. Hicker 
15th of July 1773. „ v. Power, 20th of July 1773. Gorman v. Brown, 
Iith of {ay 1775. 
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— nan ex parte application, therefore the defendant, in his examina- 

8 tion, is at liberty to deny all or any part of the caſe made by the 

bill; and to inſiſt upon ſuch matters as go to the point of poſ- 

ſeſſion, or the contempt, but not to the right. If the plaintiff 

thinks it proper, he may examine witneſſes in ſupport of his bill; 

and ſo may the defendant examine witneſſes in ſupport of his 

1 | anſwer, and therefore the cauſe cannot be ſet down, till a rule is 
given to publiſh : But when that is given and expired, the cauſe 

is ſet down, and transferred to the paper of ſhort cauſes, at the 

requeſt of either party ; as ſuch cauſes, from their nature, require 


diſpatch. 


In the preſent caſe, the poſſeſſion of the eſtate in queſtion 
from before the year 1735 was admitted ; the execution of the 
leaſe, though not admitted, was proved ; the payment of the 
rent, by being accounted for, was admitted ; the expiration of 
the term was ſelf-evident ; the demand of poſſeſſion, and the re. 
fuſal, together with the locking up the gates and doors by the 
appellant's order, to reſiſt the taking poſſeſſion, was admitted: 
So that there could be no controverſy upon the reſpondent's caſe. 
The appellant, however, by his anſwer, aimed at ſetting up a 
title ; and by his petition of appeal complained, that the Court 
read this part of the anſwer, only for the purpoſe of ſeeing what 
1 the appellant had put in iſſue, but would not receive the anſwer 
R as evidence. But it was ſubmitted, that the Court judged right 
| in looking upon this part of the anſwer in that view, as the ſet- 
ting up a title was wholly inconſiſtent with the nature of the 
proceeding ; for the ſuit being poſſeſſory only, the Court was 
only to ſee whether the right to the poſſeſſion, under which the 
appellant originally entered, till remained in force, or not; and 
if it did not, the appellant's oppoſition was an uſurpation of the 
poſſeſſion. Any claim of a new and different right, accrued 
| lince the appellant originally entered, was a matter to be made 
| 


out by him in the proper courſe of law, and he was not to be 
his own judge of ſuch claim; nor would the Court try and de- 
termine upon ſuch a claim, in a ſuit wherein the Court was exer- 
ciſing the juriſdiction and authority with which it was armed, of 
not ſuffering the poſſeſſion of lands to be changed but by due courſe 
law, and of not ſuffering the appellant to take advantage of 4 
tortious peſſeſſion, and put the reſpondent to his remedy. The 
Court therefore rightly conſidered thoſe parts of the anſwer 
which ſet up a new title, as read only for the purpoſe of ſeeing 

2 | what 
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what caſe the appellant made, and did not receive the ſame as 
evidence of a right, which could not be conteſted in that ſuit ; on, 
and rightly decreed an injunRion to reſtore the poſſeſſion. So 

that if the appellant had a right of entry for breach of a condi- 

tion, he might be redreſſed by the laws, and not by his keep- 

ing poſſeſſion with violence and a ſtrong hand. As to the order 

of the 26th of February 1777, by which the Court refuſed to 

delay the poſſeſſory cauſe, and to permit that and the other cauſes 

to come on together, the Court juſtly refuſed to make ſuch an 

order ; becauſe the firſt of the cauſes was brought by the re- 

ſpondent to ſtay waſte, and to account for timber fallen; and 

was totally unconnected with the poſſeſſory cauſe, and therefore, 

it was improper that the one ſhould occaſion a delay of the other. 

And as to the cauſe upon the appellant's bill, it would have been 

unjuſt, as well as inconſiſtent with the nature of the proceed- 

ings, to have delayed the poſſeſſory cauſe upon the mere ſug- 

geſtion of an agreement in that bill, which, by the reſpandent's 

anſwer to it, was poſitively denied. 


After hearing Counſel on this appeal, it was ORDERED and Decks 
ADJUDGED, that the ſame ſhould be diſmiſſed ; and the order i. J. lber 


and decree therein complained of, affirmed. 3 


John Horne, Clerk, - Plaintiff, | 
| 5 +In Error. Caſe 45. 
Our Sovereign Lord the King, Defendant, 


11th May, 1778. 


N Michaelmas Term 1776, an information was filed in the 

Court of King's Bench againſt the plaintiff, by his Majeſty's 
Attorney General, on behalf of his Majeſty, for writing, print- 
ing and publiſhing two ſeditious libels. 


The firſt count in the information ſtated, That the ſaid John 
Horne, being a wicked, malicious, ſeditious and ill-diſpoſed 
© perſon, and being greatly diſaffected to our ſaid preſent Sove- 
reign Lord the King, and to his adminiſtration of the govern- 
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ment of this kingdom, and the dominions thereunto belong- 
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„ ing, and wickedly, maliciouſly and ſeditiouſly intending, de- 
*« viſing and contriving, to ſtir up and excite diſcontents and 


_ « ſeditions amongſt his Majeſty's ſubjects, and to alienate and 


e withdraw the affection, fidelity and allegiance of his ſaid Ma. 


* jeſty's ſubjects from his ſaid Majeſty, and to inſinuate and 


« cauſe it to be believed, that divers of his Majeſty's innocent 
« and deſerving ſubjects, had been inhumanly murdered by 
* his ſaid Majeſty's troops, in the province, colony or planta- 
« tion of the Maſſachuſet's Bay in New England, in America, 
* belonging to the Crown of Great Britain, and unlawfully and 


« wickedly to ſeduce and encourage his ſaid Majeſty's ſubjects in 


« the ſaid province, colony or plantation, to reſiſt and oppoſe his 
% Majeſty's government, on the 8th day of June, in the 15th 
«« year of the reign of our preſent Sovereign Lord George the 
« Third, by the grace of Gop of Great Britain, France and 
« Treland, King, Defender of the Faith, &c. with force and 
« arms at London aforeſaid, in the pariſh of St. Mary le Bow, in 
« the ward of Cheap, wickedly, maliciouſly and ſeditiouſly did 
« write and publiſh, and cauſe and procure to be written and 
<« publiſhed, a certain falſe, wicked, malicious, ſcandalous and 
« ſeditious libel, of and concerning his ſaid Majeſty's govern- 
« ment, and the employment of his troops, according to the 
« tenor and effect following: Kings Arms Tavern, Cornbill, 
« Fune 7th 1775, at a ſpecial meeting this day of ſeveral mem- 
« bers of the Conſtitutional Society, during an adjournment, a 
e gentleman propoſed, that a ſubſcription ſhould be immediately 
entered into, (by ſuch of the members preſent who might 
«« approve the purpoſe) for raiſing the ſum of 100 J. to be applied 
* to the relief of the widows, orphans, and aged parents, of 
„our beloved American fellow ſubjeas, who faithful to the 
character of Engliſhmen, preferring death to ſlavery, were, for 
„that reaſon only, inhumanly murdered by the King's (mean- 
« ing his ſaid Majeſty's) troops, at or near Lexington and Concord, 
« in the province of Maſſachuſet's (meaning the ſaid province, 
% colony, or plantation of Maſſachiſet's Bay in New England, 


in America), on the 19th of laſt April, which ſum being im- 


«« mediately collected, it was thereupon reſolved, that Mr. 


Horne (meaning himſelf the ſaid Jon Horne) do pay to mor- 


„row into the hands of Meſſrs. Brownes and Collinſon, on the 
* account of Dr. Franklin, the ſaid ſum of 100 1. and that Dr. 
&« Franklin 
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« Franklin be requeſted to apply the ſame to the abovemen- 
0 tioned purpoſe. Jobn Horne.—( meaning himſelf the ſaid John 
Horne) In contempt of our ſaid Lord the King, in open vio- 
lation of the laws of this kingdom, to the evil and pernici- 
* ous example of all others in the like caſe offending, and alſo 
« againſt the peace of our ſaid preſent Sovereign Lord the King, 
his Crown and dignity.” There were other counts in the in- 
formation, charging the plaintiff with cauſing the ſame libel to 
be printed in the London Packet, or New Lloyd's Evening Poſt, 
and the Morning Chronicle, or London Advertiſer. 


The count on the ſecond libel was as follows, viz. „ that 
« the ſaid John Horne being ſuch perſon as aforeſaid, and again 
„ unlawfully, wickedly, 'maliciouſly, and ſeditiouſly intending, 
« deviſing and contriving as aforeſaid, afterwards to wit, on the 
« 14th day of July, in the 15th year aforeſaid, with force and 
« arms, at London aforeſaid, in the pariſh and ward aforeſaid, 
« wickedly, maliciouſly and ſeditiouſly, did write and publiſh, and 
* cauſe and procure to be written and publiſhed, a certain falſe 
„% wicked, malicious, ſcandalous and ſeditious libel of and con- 
* cerning his ſaid Majeſty's government, and the employment of 
* his troops, according to the tenor and effect following: I 
(meaning himſelf the ſaid Fohn Horne) think it proper to 
give the unknown contributor this notice, that I (again mean- 
«ing himſelf the ſaid 70 Horne) did yeſterday pay to Meſſrs. 
% Brownes and Collinſon, on the account of Dr. Frank/:n, the ſum 
** of pol. and that I (again meaning himſelf the ſaid Fohn Horne) 
„will write to Dr. Franklin, requeſting him to apply the ſame to 
i the relief of the widows, orphans, and aged parents of our beloved 
* American fellow ſubjects, who faithful to the character of Eu- 
* :liſpmen, preferring death to ſlavery, were (for that reaſon only) 
*inhumanly murdered by the King's (meaning his ſaid Majeſty's) 
* troops, at or near Lexington and Concord in the province of 
Maſſachuſets (meaning the ſaid province or colony, or planta- 
* tion of the Maſ/achuſſet's Bay in New England in America) on 
the 19th of laſt April. Fohn Horne.—(again meaning himſelf 
* the ſaid John Horne) In contempt of our ſaid Lord the King, in 
open violation of the laws of this kingdom, to the evil and 
* pernicious example of all others in the like caſe offending, 
and alſo againſt the peace of our ſaid preſent Sovereign Lord 
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on ths King, his crown and. dignity.” And counts were added 
for cauſing this laſt libel to be printed in the public news paper, 


In Eafter Term 1777, Mr. Horne pleaded Not Guilty to thi 
information. And at the ſittings after Trinity Term following, 
the information was tried by a ſpecial jury of the city of Longy, 
and the defendant found guilty of all the offences therein charged, 


In Micbaclmas Term 1777, Mr. Horne moved the Court of 
King's Bench, in arreſt of judgment; alledging, that the informa. 
tion was inſufficient, inſomuch as it did not aver that any re. 
bellion had been in the colony of the Maſſacbuſet's Bay, or that 
certain perſons who were denominated the King's troops, had been 
employed by his Majeſty and his government to quell that re- 


| bellion, or that any engagement had happened between the King's 


troops and the rebels, or that any of the rebels had been ſlain in ſuch 
engagement by the King's troops, or that the advertiſements, or 
the charge of murder therein contained, had any relation to ſuch 
laughter of the rebels, or to the action of the King's troops. 
He argued, that nothing can be intended beyond that which 
expreſsly is averred in the record. On the other hand, if by 
any poſſible conſtruction or intendment, thoſe expreſſions which 
are ſaid to be criminal, can receive an innocent ſenſe, confiſtent- 
ly with what is expreſsly averred in the record, the conſe- 
quence 1s, that no crime is ſufficiently alledged. Troops may 
mean flocks or companies of ſtrollers, or deſerters, and if inany ſup- 
poſeable circumſtance, the words complained of might have been 
{aid innocently, there was no crime charged in this record. 


But theſe objections were, upon deliberation, unanimouſly over- 
ruled by the Court; and judgment pronounced, that the faid 
John Horne ſhould pay a fine to the King of 200/. and be im- 
priſoned for the ſpace of 12 months, and until that fine ſhould 
be paid; and that upon the determination of that impriſonment, 
he ſhould fine ſureties for his good behaviour for three _ 
himſelf in 4000. and two ſareties in 200. each. 


o reverſe this judgment, Mr. Horne brought a writ of error 
in Parliament, and on his behalf it was argued, that it is a prin” 
ciple in the law of England, that in criminal proſecutions, the 


information, or indictment, muſt contain in itſelf a. er 
an 
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and explicit charge of the offence intended to be imputed to 
the defendant, and no defect of certainty in the charge, can be 
helped or ſupplied by any proof, and ſtill leſs by preſumption 
or intendment, either in the jury who give the verdict, or in 
the Court which pronounces judgment upon it, It is equally 
true, that all penal charges ought to be taken moſt favourably 
far the ſubject, in every ſtage of the proſecution ; ſo that if it 
appears doubtful, whether the fact alledged in the information 
or indictment be neceſſarily criminal, or may poſſibly be in- 
nocent, the proſecution ſhall fail; and though the jury find 
a general verdict, ſuch verdict ought not to be conſtrued by the 
Court, to find any thing beyond the plain and certain allega- 
tions in the indictment or information. In this caſe the jury 
had found, that the King's troops mentioned in the adyertiſement, 
meant his Majeſty's troops”; for this, and the publication by 
the defendant, were facts charged, and therefore might be pro- 
perly ſaid to have been found, If it ſhauld be admitted, which 
was not found, that the troops, meant his majeſty's army in Ame- 
rica, there was nothing in the information that extended the 
imputation on thoſe troaps, to his Majeſty or his miniſters, un- 
leſs it was in the introductory words, which had been refarted 
to, as charging the advertiſement to be written, “of and con- 
* cerning his Majeſty's government, and the employment of his 
* troops.” If the jury were to be underſtood to have found it 
to be ſo written, (though from the company that paſſage kept 
with the words falſe, wicked, malicious, ſcandalous, ſeditious, it 
might more properly be conſidered as a matter of inference than 
of charge) it would not of neceſſity follow, that the employment 
ol the troops with which Mr. Horne expreſſed his diſſatisfaction, 

was an employment by his Majeſty, or by any perſon in autho- 
rity under him. It was equally conſiſtent with a ſuppoſition, 
that the troops, in the inſtance complained of, employed them- 
ſelves in acting without, or even contrary to the orders of thoſe 
to whoſe orders they ought tq have conformed. Nor did it fol- 
low, that becauſe the advertiſement was found to have been 
written concerning his Majeſty's government, that it therefore 
neceſſarily imported an intention to arraign that government. 
Armies are properly conſidered as among the inſtruments of go- 
vernment, and are properly employed, whenever they are fo em- 
ployed, in the defence of a juſt government. Whoever writes 
therefore concerning his Majeſty's armies, may be ſaid to write 
concerning 
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concerning his Majeſty's government. But the ſuppoſed libel 
carried no imputation againſt his Majeſty, or his government, 
unleſs it ſhould be underſtood to mean, that the miſbehavioy; 
which it was ſuppoſed to impute to the troops, was in an in. 
ſtance wherein they were acting in due obedience to legal or. 
ders, under an authority derived from his Majeſty, but which 
was no where charged, and conſequently not found. In order 
to have ſupported the information, in the manner in which 
probably the proſecutor wiſhed to have it underſtood, he ought 
to have thewn by proper averments, that there was at the time 
a:rebellion exiſting in America; that the troops were ſent thi— 
ther to ſuppreſs it; that they were in the act of exerting them- 
ſelves in obedience to proper orders, towards this object, and 
that though the loſs of lives was among the conſequences of 
that exertion, it was no murder, nor in any ſenſe a violation of 
law; but, on the contrary, perfectly juſtified by the occaſion; 
Why averments to this effect were not to be found in the re- 
cord, it was not difficult to conjecture, to thoſe at leaſt who 


underſtand that averments muſt be proved : And it might not 


be thought certain, that a jury would be found who would affent 
to the truth of theſe propoſitions. It would be no anſwer to 
ſay, that all this was notorious; or that at the trial it was 
proved ; for if it were ſo, which was by no means admitted, it 
was perfectly immaterial; if the principle be as it was con- 
ceived to be, that the judges are to receive or uſe no other 
knowledge of the facts eſſential to conſtitute a criminal charge, 
but what they collect from the record. 


On the other fide it was contended, that the crime of a li- 
bel conſiſts in opprobrious words or ſigns, written, made, ex- 
hibited, or publiſhed, concerning ſome perſon, or other ſub- 
ject, which it is criminal ſo to revile. The accuſation muſt 


therefore ſtate the opprobrious words or ſigns, and they muſt be 


applied to the perſon or thing ſuppoſed to be reviled ; but no 
technical form of words is neceſſary for that purpoſe. If the na- 
tural and apparent ſenſe of the words themſelves be oppro- 
brious, and require no other medium to fix ſuch meaning 
upon them, no inuuendo, or averment to ſupport it, can be 
neceſſary to raiſe an apparent meaning. If the application of 
ſuch opprobrious words, be expreſsly made in the phraſe of 
the libel, no znnuendo, or averment to ſupport it, can be want- 
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ing to raiſe an expreſs application. It is a well known rule, 
that judges are to underſtand a libel as others do, without ſtrain- 
ing to find a loop-hole to palliate the offence; which in fome 
meaſure would be to encourage ſcandal. It would be a ridi- 
culous abſurdity to ſay, that a writing underſtood by the mean- 
eſt capacity, cannot poſſibly be underſtood by a judge and jury; 


therefore judges will not reſort to every peſſible conſtruction, 
only to avoid the natural one; much leſs give a different ſenſe 


to the words, by ſuppoſing circumſtances which, if they exiſt, 
ſhould be proved. The words complained of, conveyed, in their 


natural and apparent meaning, a groſs reflection, the imputa- 
tion of an heinous and hateful crime, upon the employment of 
the national force, and conſequently upon his Majeſty's govern- 
ment, of which the employment of that force is an important 
part. Theſe words the King's troops, in a common and obvi- 
ous ſenſe, mean that national force which the law takes notice 
of, and authorizes. The literal meaning of the words was con- 
firmed by the context, and it was impoſſible to believe that any 
Engliſh reader had put another interpretation upon them, much 
leſs had any ſuch reader miſtaken them to mean forks, or cam- 
panies of ſtrollers, &c. as the objeRion idly ſuppoſed. The ap- 
plication of theſe opprobrious words to the King's government, 
and the employment of his troops, not only appeared in the 
phraſe of the libel itſelf, but was expreſsly charged in the in- 
formation, and proved even by the defendant's witneſſes, and 
found by the jury; that matter therefore was alſo concluded. 
The averments ſuggeſted in the defendant's argument, were by 
no means neceſſary to conſtitute a ſtate of this crime. For 
ſuppoſing there had been no rebellion, or troops employed to 
ſuppreſs it, or engagement by the King's troops, or ſlaughter 
made of the rebels, the guilt of this calumny would not have 


been diminiſhed, by it's total want of foundation or colour of 
truth, 


After hearing counſel on this writ of error, the following 
queſtion was put to the Judges, © Whether the writing con- 
** tained in' the information, is, in point of law, ſufficiently 
charged to be a libel upon his Majeſty's government?“ And 
tic Lord Chief Juſtice of the Court of Common Pleas having 


delivered the unanimous opinion of the judges in the affirmative; 
Vol. VII. 7 A it 


Judgment 
aflirmed. 
M. S. jour. 
ſub anno, 


1773. P. 904. 
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it was ORDERED and ADJUDGED, that the judgment given. 
in the Court of King's Bench ſhould be affirmed; and that 


the record ſhould be remitted, &c. 


— 


—— 
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thur Taylor, Executors of \p,;inrtiffs. | 
Mary Hughes, decealcd, In Error. 


Jadbella Hughes, Defendant. 
14th May, 1778. 


HE Plaintiffs in Hilary Term 1774, brought their ac- 
1 tion againſt the defendant, in which they declared as fol- 
lows : viz. Middleſex (to wit), Jeſeph Rann clerk, and Arthur 
* Taylor, executors of the laſt will and teſtament of Mary 
* Hughes deceaſed, complain againſt I/abe/la Hughes, being in the 
* cuſtody of the Marſhal of the Marſhalſea of our ſovereign Lord 
* the King, before the King himſelf, for that whereas, on the 
* 11th day of June, in the year of our Lord 1764, at Weſtminſter, 
jn the ſaid county of Mzddle/ex, divers diſputes, differences and 
„ controverſies had ariſen, and were then and there depending, 
between the ſaid Mary Hughes in her lifetime, and one John 
* Hughes, and thereupon, for the putting an end to the ſaid 
„ diſputes and differences, the ſaid Mary Hughes in her lifetime, 
and the ſaid Jon Hughes on the ſame day and year aforeſaid, 
« at Weſtminſter aforeſaid, ſubmitted themſelves to ſtand to the 
„ award, order, arbitrament, final end and determination of 
« Francis Wheler, of the Inner Temple, London, Eſq; and Ri- 
* chard Geaſt of Blythe Hall in the county of Warwick, Eſq; 
* arbitrators indifferently named, elected and choſen, as well on 
« the part and behalf of the ſaid John Hughes, as the ſaid Mary 
« Hugbes, to arbitrate, award, order, judge and determine of and 
concerning the ſaid diſputes, differences and controverſies, ſo as 
the ſaid award ſhould be made in writing, ready to be deliver- 
« ed on or before the 29th day of September then next enſuing ; 
„ and whereas afterwards, and within the time in that behalf 
2 limited 
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limited for the ſaid Francis Wheler and Richard Geaſt to make 


« their award concerning the premiſes as aforeſaid, (to wit) on 
« the ſaid 29th day of September, in the ſaid year of our Lord 
« 1764, the ſaid Francis Wheler and Richard Geaſt in due man- 
ner made their award, order and determination in writing, of 
« and concerning the premiſes, ſo referred to them as aforeſaid, 
« then ready to be delivered to the ſaid J Hughes, and Mary 
« Hughes, and bearing date the ſame day and year laſt aforeſaid, 
« and thereby they the ſaid Francis Wheler and Richard Geaſt 
did then and there, amongſt other things, award and order, 
« that the ſaid John Hughes, his heirs, executors or adminiſtra- 
tors, ſhould on or before the 25th day of March next enſu- 
ing the date of the ſaid award, well and truly pay or cauſe 
« to be paid unto the ſaid Mary Hughes, her executors, admi- 
« ſtrators, or aſſigns, the ſum of 9831. os. 2:d. with intereſt 
« for the ſame, after the rate of 41. by the hundred, by the year, 
„from the day of the date of the ſaid award; and the ſaid 
« Prancis Wheler and Richard Geaſt did then and there, by the 
« their ſaid award, further award and order, that the ſaid John 
« Hughes ſhould within the ſpace of one month then next en— 
ſuing, execute to the ſaid Mary Hughes, a general releaſe of 
all actions, ſuits, damages, accounts, reckonings and demands 
* whatſoever, from the beginning of the world to the day of the 
« date of the therein recited bonds of arbitration ; and that the 
« faid Mary Hughes ſhould within the ſame time, in like man- 
* ner execute to the ſaid John Hughes, a like general releaſe of all 
„actions, ſuits, damages, accounts, reckonings and demands 
* whatſoever, from the beginning of the world to the day of 
* the date of the ſaid recited bonds of arbitration ; of all which 
* ſaid premiſes, he the ſaid John Hughes, afterwards (to wit) 
* on the ſaid 29th day of September, in the year aforeſaid, at We/t- 
* minſter aforeſaid, had notice: And the ſaid Jeep and Arthur 
in fact ſay, that the ſaid John Hughes afterwards, and after 
* the making of the ſaid award, (to wit) on the firſt day of 
October, in the year of our Lord 1765, at Weſtminſter afore ſaid, 
died inteſtate, poſſeſſed of and entitled unto divers goods, chat- 
tels and effects of great value, (to wit) of the value of 
3000 J.: And the ſaid Joſeph and Arthur further ſay, that ad- 
* miniſtration of all and fingular the goods, chattels and cre- 
*dits, which were the goods, chattels and credits of the ſaid 
" Jobn Hughes at the time of his death, after the death of the 
* ſaid 
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—— „ ſaid John Hughes, (to wit) on the 26th day of October, in the 


« year of our Lord 1770, at Weſtminſter aforeſaid, by Frederick, 
« by Divine Providence Archbiſhop of Canterbury, primate of 
« all England and Metropolitan, was in due manner committed 
« to the ſaid Iſabella (to wit) at Weſtminſter aforeſaid, and by 
« virtue thereof, ſhe the ſaid Iſabella afterwards, (to wit) on 
e the ſame day and year aforeſaid, at VWeſtminſter aforeſaid, became 
*« and was poſſeſſed of divers goods and chattels which were the 
„ goods and chattels of the ſaid John Hughes at the time of his 
e death: And the ſaid Joſeph and Arthur further ſay, that the 
e ſaid Mary Hughes afterwards (to wit) on the 23d day of Fe. 
© bruary, in the year of our Lord 1766, at Weſtminſter aforeſaid, 
* made her laſt will and teſtament in writing, and thereby con- 
te ſtituted and appointed them the ſaid Jo/eph and Arthur execu- 
* tors thereof, and afterwards, (to wit) on the ſame day and 
« year aforeſaid, at Weſtminſter aforeſaid, died: And the faid 
« Toſeph and Arthur further ſay, that the ſaid ſum of 983 /. os, 
« 2:4, mentioned in the ſaid award, at the time of the death of 
of the ſaid Mary Hughes, was wholly due, owing and unpaid 
to the ſaid Mary Hughes, by reaſon of which premiſes, the ſaid 
* T/abella, as adminiſtratrix asaforeſaid, became liable to pay to the 
* ſaid Joſeph and Arthur, as executors as aforeſaid, the ſaid ſum 
*« of 983/. os. 21 d. in the ſaid award mentioned, together with 
* intereſt for the ſame from the day of the date of the ſaid award, 
« after the rate of 4 /, by the hundred, by the year, and being ſo 
liable, ſhe the ſaid Iſabella, in conſideration thereof, afterwards 
* (to wit) on the ſame day and year laſt aforeſaid, at Weſtminſter 
* aforeſaid, in the ſaid county, undertook and to the ſaid Joſeph and 
* Arthur, then and there faithfully promiſed to pay them the 
% ſaid ſum of money in the ſaid award mentioned, together with 
© intereſt for the ſame as aforeſaid, when ſhe the ſaid 1jabella 
* ſhould be thereunto afterwards requeſted.” There were other 
counts in the declaration, but thoſe were by the verdict rendered 
immaterial. | 


To this declaration, the defendant pleaded ſeveral pleas; 
1ſt, That ſhe never made any ſuch promiſes as the plaintiffs had 
alledged. 2d. That ſhe had fully adminiſtered all the effects of 
John Hughes. zd. That the ſaid John Hughes, at his death was 
indebted by bond to one Henry Fack/on, in the ſum of 1400. 
and that ſhe the defendant Jabella had fully adminiſtred all the 

effects 
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effects of the ſaid John Hughes, except to the value of 5 J. 
which were not ſufficient to ſatisfy the bond debt due to 


Tackſon. 


The plaintiffs rephed and took iſſues on theſe pleas; and the 
cauſe was tried before Lord Mansfield, at the Sittings in Weſt- 
minſter Hall, after Trinity Term 1774 ; when the jury found a 
verdict for the plaintiffs on the firſt count of the declaration, 
that the defendant did make the promiſe therein alledged, and 
gave the plaintiffs 4834. damages, and 40 6. caſts; the jury 
alſo found, that the defendant Habella had fully adminiſtered the 
effects of John Hughes. 


In Michaelmas Term 1774, a motion was made by the defen- 
dant, in the Court of King's Bench, to ſet aſide the verdict, and 
for a new trial; but the Court were unanimouſly of opinion, that 
the verdict was well founded, both on the facts and the law of 
the caſe ; whereupon in Eaſter Term 1775, judgment was en- 
tered up againſt the defendant generally, for 547 J. damages and 
coſts. 


Soon afterwards, the defendant brought a writ of error in the 


Exchequer Chamber, where the caſe was twice argued ; and in 


Michaelmas Term 1776, the judgment of the Court of King's 
Bench was reverſed. 


But to reverſe this judgment of reverſal, the plaintiffs brought 

a writ of error in Parliament; and, on their behalf it was ſaid, 
that the debt which they recovered by the firſt judgment, was 
| juſtly due from Fohn Hughes, at the time of his death, and 
this had never been denied; but it was inftſted by the defen- 
dant, that notwithſtanding the debt continued unpaid, and not- 
withſtanding the did make the promiſe ſtated in the declaration, 
and that every fact therein alledged by the plaintiffs was true, 
yet ſhe was not perſonally liable to pay the damages given by the 
jury. I. Becauſe the promiſe ſtated in the declaration, and 
found by the jury, was not a perſonal promiſe by her, but merely 
in the character of adminiſtratrix; and therefore the was not 
liable to pay the debt out of her own effects, but ſo far only as 
the had affets, and the had no aſſets. II. Suppofing it to be a 
promiſe to pay the debt out of her own effects, and that the 
Vor. VII. 7B Charge 
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charge in the declaration was to be ſo underſtood, yet that pro- 
miſe was void in law. 


In anſwer to the firſt objection it was ſaid, that in all actions 

againſt executors or adminiſtrators, where they are ſued in that 
character only, the declaration uſually begins with deſcribing 
and charging them as ſuch; but in this caſe the complaint was 
exhibited againſt the defendant as for a perſonal demand, which 
the plaintiffs as executors had againſt her; and when ſhe was 
firſt named, ſhe was called upon to anſwer perſonally, and not 
by the name or deſcription, or with the addition, or in the cha- 
racer of adminiſtratrix: And it was conceived, that no pleader 
reading this declaration, could heſitate to ſay it was a declara- 
tion againſt the defendant in her own right, and not as admini- 
ſtratrix. The declaration then ſtated what was the original de- 
mand againſt John Hughes, whole repreſentative the defendant 
was, and charged, that after his death, ſhe having obtained the 
adminiſtration of his effects, and poſſeſſed herſelf of them, be- 
came liable to anſwer this demand as adminiſtratrix, and being 
ſo liable ſhe promiſed to pay it. By theſe words it was ſubmit- 
ted, the plaintiffs had ſtated how long ſhe continued liable to 
pay the debt as adminiſtratrix only, and when ſhe made her- 
ſelf liable to pay it perſonally ; ſo long as ſhe was liable to be 
called upon in the character of adminiſtratrix, and to pay it out 
of effects which belonged to John Hughes only, ſhe was ſtated 
to be liable as adminiſtratrix; but the inſtant ſhe made an ex- 
preſs promiſe to pay the debt, ſhe became perſonally liable, and 
then was no longer charged as adminiſtratrix; the allegation 
that ſhe promiſed was general, without reference. to the admini- 
ſtration, or to the aſſets which ſhe had as adminiſtratrix ; but if 
it had been alledged, that ſhe promiſed to pay in her own right, 
or out of her own effects, the addition of thoſe words would 
only have been the addition of that which was neceſſarily im- 
plied and underſtood without them. 


The ſecond. objection, that the promiſe was void, was ſup- 
ported on two grounds: 1ſt. That it did not appear by the de- 
claration, that the promiſe was in writing; or 2dly. That there 
was any conſideration for the promiſe. As to the firſt ground, 
it is an adjudged point, that the ſtatute of frauds, which re- 


quires ſuch promile to be in writing, makes no alteration in the 
2 mode 
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mode of pleading; and thereſore, though the promiſe be not 
expreſsly alledged in the declaration to have been made in writ— 
ing, yet it muſt neceſſarily be preſumed to have been ſo; for if it 
had not been ſo proved at the trial, which in fact it was, the 
plaintiffs could not have obtained a verdict; and after a verdict, 
every thing is preſumed which was neceſſary to be proved on the 
trial. And as to the ſecond ground it was ſubmitted, that in the 
caſe of a promiſe in writing, which this muſt be taken to be, it 
is not neceſſary to aliedge any conſideration in the declaration; 


but if it were neceſſary, there was a ſufficient confideraticn for 


the promiſe appearing upon this declaration. In reaſon, there is 
little or no difference between a contract which is deliberately 
reduced into writing, and ſigned by the parties, without ſeal, 
and a contract under the ſame circumſtances, to which a party 
at the time of ſigning it puts a ſeal, or his finger on cold wax. 
In the caſe of a deed, 7z. e. an inſtrument under ſeal, it muſt be 
admitted that no conſideration is neceſſary ; and in the year 1765, 


it was ſolemnly adjudged in the Court of King's Bench“, that no 


conſideration was neceſſary when the promiſe was reduced into 
writing. That opinion has ſince been recognized in the ſame 
Court, and ſeveral judgments founded upon it; all which judg- 
ments muſt be ſubverted, and what was there conceived to be 
ſettled law, totally overturned, if the plaintiffs in this cauſe were 
not entitled to recover, But further: If a conſideration were 
neceſſary, a ſufficient one for the promiſe appeared upon the de- 
claration in this caſe. The defendant was the adminiſtratrix of 
Jobn Hughes, ſhe had effects of his in her hands, ſhe was liable 
to be called upon by the plaintiffs in an action, to ſhew to what 
amount ſhe had aſſets, and how ſhe had applied them; and un- 
der theſe circumſtances, ſhe promiſed to pay the demand which 
the plaintiffs had againſt her. But it was ſaid, that it did not 
appear on the declaration, that ſhe had effects of John Hughes, 
ſufficient to pay all his debts. To what amount ſhe had effects, 
or what debts were due from Hughes at his death, was known 
to the defendant only, and not to the plaintiffs. They applied 
to the perſon againſt whom they had a right of action, ſhe pro- 
miſed to pay them, and under that promiſe they reſted ſatisfied, 
This promiſe, if it did not import an admiſſion of aſſets, muſt 
naturally be underſtood to mean, that the defendant would pay 
the debt whether ſhe had aſſets or not; and if it was not fo 


meant, it could only be intended to amuſe, miſlead, and deceive 
the 
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the plaintiffs. And after ſuch a promiſe, the defendant ought 
not to be permitted to ſay, that ſhe had not ſufficient aſſets to 


pay this debt. 


On the other ſide it was ſaid, that in order to ſubject the pro- 
per eſtate of the defendant, the adminiſtratrix to the payment of 
the debt of the inteſtate, ſtated in the declaration, in conſequence 
of the promiſe made by her to the plaintiffs, it was neceſſary, 


iſt, That there ſhould be a ſufficient conſideration for the pro- 


miſe, in point of law; and 2dly, that ſuch promiſe, or ſome me- 
morandum or note thereof, ſhould be in writing, ſigned by the 
defendant, or ſome other perſon authorized by her. 


As to the firſt point, the duty of an executor or adminiſtrator 
is to collect the effects of the deceaſed, and apply the ſame as far 
as they will extend,;to the payment of the debts of the deceaſed, 
in a due courſe of admimitration, and to dittribute the ſurplus, 
if any, amongſt the legatees or next of kin; no creditor can 
claim from the reprefentative beyond the amount of the effects, 
and yet there may be inducements to a repreſentative to enter 
into an engagement with a creditor, for the pofitive payment of 
his debt, in conſideration that the creditor will give him time 
for ſuch payment, or will abſtain from purſuing legal meaſures 
to recover his demand, or the like ; and the creditor grants the 
indulgence. In theſe caſes, there is a reaſonable foundation to 
interpret the promiſe of the executor, as an additional ſecurity to 
the creditor; who, in confidence thereof, accedes to terms of 
forbearance and delay, which may be attended with the loſs of 
witneſſes, and other conſequences injurious to the creditor. But 
the preſent caſe did not afford a pretext of any benefit or indul- 
gence ſtipulated for by the defendant, or any thing to be done or 
omitted by the plaintiffs, as a confideration for the promiſe ſtat- 
ed to have been made by the defendant; and which the plain- 
tiffs contend, ought to ſubject her, out of her own eſtate, to the 
pay ment of the debt claimed; though it appeared upon the re- 
cord, that the defendant had faithfully diſcharged her duty, and 
honeſtly applied the effects of the deceaſed in the payment of his 
debts, in a proper courſe of adminiſtration. It was clear, that 
neither the plaintiffs or their attorney, or any other concerned 
for them, had at the commencement of this ſuit, or for ſome 
time afterwards, any idea of the defendant's being liable out of 

| her 
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her own effects to ſatisfy the demand. She was charged to be 
liable as adminiſtratrix, and being ſo liable, promiſed to pay; 
which muſt be underſtood in the ſame character, and out of the 
effects of the deceaſed other counts were added, which charged 
her merely as adminiſtratrix, and if the firſt count charged her 
in a different light, requiring a different judgment, the declara- 
tion was inſufficient to ſupport any of the demands. She plead- 
ed matters in her defence to the action, which were admiſſible 
only in that character, and the plaintiffs took iſſue upon them; 
thus far it was certain both parties underſtood the promiſe 
ſtated in the declaration, and the effect of it, in the ſame light. 
The plaintiffs however, in the ſubſequent proceedings, adopted 
a different conduct, and had been forced to contend, that the 
defendant was liable to the payment of the debt and coſts out of 
her own effects, and entered a judgment againſt her; not even 
adhering to the eſtabliſhed courſe of proceeding, in a cafe where 
an executor or adminiſtrator is liable out of his own effects to 
ſatisfy a debt of the deceaſed, which directs the debt and coſts to 
be levied out of the effects of the deceaſed, if there be ſufficient 
for the purpoſe, and if not, then to be levied of the proper ef- 
fets of the repreſentative; but the judgment was entered ſo as 
to ſubject the perſon or effects of the defendant in the firſt in- 


ſtance to an execution, without regard to the effects of the de- 
ceaſed. 


And as to the ſecond point, that the promiſe ought to be in 
writing; it was faid, that this requiſition was founded in pofi- 
tive law, for the protection of executors and adminiſtrators, by 
the ſtatute 29 Charles II. c. 3. The neceſſity of an undertaking 
in writing was not diſputed ; but it was contended, that there 
was no occaſion expreſsly to alledge in the declaration, that ſuch 
promiſe was in writing; it was ſufficient to prove it at the trial, 
and after a verdict it muſt be preſumed, that a promiſe in writ- 
ing was proved. In ſome caſes it is certainly not neceſſary to 
| alledge the promiſe to be in writing, and after verdict ſuch in- 
tendment ſhall be made; but that is, where the plaintiff could 
not maintain his action unleſs the promiſe was in writing, nor 
could he obtain a verdict without proof of it, as where one per- 
ſon undertakes for the debt or default of another; but in an ac- 
tion againſt an executor or adminiſtrator, the plaintiff may main- 
tain his action upon the parol promiſe of the defendant, and take 
n VII. 7 C a 


Judgment 
atlirmed. 
NM. S. Jour. 
fab anno 177g. 


P. 941. 


Caſes in Parliament, 


a judgment to levy his debt upon the aſſets of the deceaſed ; and 
therefore to warrant a judgment, charging the proper eſtate or 
the executor or adminiſtrator, it muſt appear that the promiſe 
was in writing, which was not alledged in the preſent caſe, 


After hearing Counſel on this writ of error, the following 
queſtion was put to the Judges; vi. Whether ſufficient matter 
appears upon this declaration, to warrant, after verdict, the 
judgment entered up againſt the defendant in her perſonal ca- 
«© pacity?” And the Lord Chief Baron of the Court of Exche- 
quer having delivered the unanimous opinion of the Judges in 
the negative, it was ORDERED and Ap jupp, that the judg- 
ment given in the Court of Exchequer, reverſing the judgment 
of the Court of King's Bench, ſhould be affirmed ; and that the 
record ſhould be remitted, Gc. 


A 


GENERAL 


TO THE 


INDEX 


PRINCIPAL MATTERS 


CONTAINED in 


TRI ir REPORTS 


Artions, 

' A Burgeſs can maintain an action on the 

caſe, againſt the returning officer for 
refuſing his vote. Hol. i. page 45 

An action for words will lie againſt a parſon, 


for charging another with evil inclinations * 
and principles. i. 97 


To what-caſe a perſon bringing an action for 
damages againſt an attorney, may lay his ve- 


nue indiſcriminately. 1. 328 


In an action of debt for rent reſerved upon a 


leaſe, where the title of the land is not in 


queſtion, the defendant is eſtopped from 


ſaying the leaſe is not a good one. i. 334 


N 


An action of debt lies againſt a returning 


officer, for not delivering a copy of the poll 


to a candidate. vor | 


An action of ejement for mountain land, will 
lie in Jreland; it being deemed in that king- 
dom, a diſtin& ſpecies. Il. 114 

In what caſe an action for money had and re- 


ceived, will lie for one who ſubſcribes mo- . 


ney into a public fund. Il. 442 


Where a writ of error upon a judgment on a 


mandamus, is in the nature -of an action. 
1. 554 

Acceunt. 
Under what. circumſtances an account ſettled 


between a guardian and his ward, ſhall not 
be binding upon the ward. 1. 372 


In mutual accounts, coſts in a Court of Equi- 


ty, generally follow the event of the ba- 


lance; but where the account is intricate 
or doubtful, the Court will not give coſts. 
Vol. i. page 550. 

No ſettled account ought to be opened, upon 
the mere ſuggeſtions of a bill in equity; 
eſpecially, when the truth of ſuch ſuggeſ- 
tions is fully and ſubſtantially denied by the 
anſwer. vi. 503 


Advowſon. 


In what caſe the grant of an advowſon by a 
tenant for life, and a mortgagee not in 
poſſeſſion, ſhall be void as againſt the re- 
mainder-man ; and the grantee of the ad- 
yowſon ſhall recover his money. 1. 81 

Under what circumſtances the declaration in 
a quare impedit, may be inſufficient to main- 
tain the action. 1. 238. 

An advowſon deſcending to an heir is real 
aſſets, and may be ſold for the payment of 
debts. | iii. 556 

Where an advowſon is in truſtees, they au 
all at law joint tenants, and therefore muſt 
all concur in preſenting a clerk upon any 
avoidance. 8 

A. contracts with B. for the purchaſe of an 
advowſon at a certain price, and a convey- 
ance is accordingly executed. There be- 


ing 


K 


ing afterwards ſome ſuſpicion of fraud on Where the agreement of a perſon to ſell his 


the part of A. B. files his bill to fet aſide the 
conveyance on that ground. 

ſuit, the church becomes vacant, and both 

parties preſent, but neither of their clerks 

is inſtituted. Afterwards a compromiſe 
rakes place, and B. in conſideration of a fur- 

ther ſum, executes a deed of confirmation, 

and alſo an inſtrument revoking his preſen- 

tation. But upon a queſtion between B's 

clerk, and A. it was held, that the deed 

and inſtrument were not in law a good 

revocation, but that the clerk of B. was 

entitled to the benefit of his preſentation. 

| Vol. vii. page 450 


Agreements. 


In what caſe a voluntary agreement is not 
good againſt a purchaſor for valuable con- 
ſideration, although he had previous no- 
tice, by being a ſubſcribing witneſs to 1t. 

be. . 

.— A fpecific performance of an agreement 
not be decreed in favourof a party who tri- 
fles, and ſhews a backwardneſs on his part; 


and eſpecially when the circumſtances and 


ſituation of the other party is materially al- 

_ tered in the mean time. — 
Where the ſþecific execution of a foreign con- 
tract will be decreed in England, although 

the terms of it refer to the cuſtom of Paris. 
| . 
In what caſe the efe# of an agreement will 
be extended beyond the letter of it. i. 87 
Where an agreement is void by the ſtatute 
5 Edward VI. c. 16. i. 
The maſter of a ſhip, under charter party, 
agreeing with ſeamen for the voyage, is 


liable in the firſt inſtance to the payment 


of their wages, becauſe he hired them; but 
he has his remedy over againſt the owners. 

| i. 102 

The partners in certain braſs works, enter in- 
to articles with A. that he ſhall ſerve them 


as their manager and overſeer, during his 


life ; and beſides a ſtipulated ſalary, he was 


to have a certain ſum for every hundred | 
weight of braſs wire, made by him, or any | 


other perſon, during his life: A. though 
afterwards diſcharged from the ſervice, is 
entitled to the whole allowance for his life. 


L 296 


33 


Pending the 


38 


will | 


| 


| 


98 


1 


Where a contract lies dormant for many years, 


] 


Equity will not decree a ſpecific perform- 


. 


contingent intereſt. in a real eſtate, for an 
annuity for his own life, will bar himſelf, 
but not prejudice his iſſue. Vol. i. page 316 
Where an agreement is in part performed, 
the Court of Equity will decree a ſpecific 
execution of the whole. i. 440. Sed vide 
11. 296. 
So where by accident, one of the parties is for 
ſome time rendered incapable of performing 
his part. i. 530 
Under what circumſtances an agreement ſhall 
be held to be mutually waived. ii. 116 

A Colonel of a regiment contracts for cloath- 
ing, and before the cloathing is delivered, he 
ſells his commiſſion ; held that the contract 
is binding. ll. 165 
Court of Equity will not carry unreaſenal/: 
bargains into execution. ii. 183, 415 
In what caſe a man, after long acquieſcence, 
ſhall be bound by the agreement of his ſer- 
vant ; though the ſervant had no ſpecial 
authority for entering into the agreement, 

| li, 243 
Where the manner of obtaining an agreement 
is not ſtrictly juſt and regular, a Court of 


ance of it, although the agreement be in 
part executed, | ii. 290 
A contract entered into by A. on the behalf of 
B. is, under certain circumſtances, binding 
upon B. though no ſpecial authority is proved 

to have been given by him to A. ii. 302 
An agreement by a huſband to fell his wife's 
eſtate, ſhall not bind the wife, or be carried 
into execution without her conſent. ii. 387 
Where a tenant for life, with power to grant 
leaſes, agrees to grant a leaſe for a Jonger 
term than the power authorizes ; ſuch leaſe | 
ſhall be reſtricted to the term warranted by 
the power. ii. 290 
In what caſe an agreement for the purchaſe 
of lands, will be ſet aſide as extravagant. 


390 


5 ii. 
without any act done by either party, 2 
Court of Equity will not decree a ſpeciic 
performance of it. ll. 447 
In what caſes money agreed to be laid out in 
the purchaſe of land, ſhall be conſidered 


as land, and go accordingly. ii. 404 
And 


* 


And under what circumſtances it ſhall ſtill be 
conſidered as money, and go to the perſo- 
nal repreſentative in prejudice of the heir. 

Vol. v. page 269 

Wilful miſrepreſentation of the yearly value of 
an eſtate, is a good reaſon againſt decreeing 
a ſpecific performance of a contract for the 
ſale of it. il. 535. 

In a contract for the transfer of ſtock, a ten- 
der is neceſſary to maintain an action upon 
the covenant. ili. 89 

Where a bill is brought for the ſpecific per- 

formance of an agreement, though the 
Court apprehends it to be only a colour- 
able agreement, in order to try the defen- 
dant's title in equity, the bill ought not to 
be diſmiſſed, but an iſſue directed to try the 
title at law. iii. 101 

In what caſe the words Houſbold furniture be- 
longing to a man at the time of his death, to 
which his wife is entitled by her marriage 
articles, ſhall not be extended to houſhold 
furniture uſed or employed by him in the 
way of trade. ill. 199 

Where a ſettlement is made in purſuance of 
marriage articles, but in ſome reſpects va- 
riant, ſhall be conſtrued agreeable to the 
articles, 111. 327 

A contract reſtraining the exerciſe of a par- 
ticular trade, within a limited diſtrict, if 
made upon valuable conſideration, is valid. 

iii. 349 

Articles of agreement between huſband and 
wife, are good without the intervention of 

| truſtees, Married women, having ſepa- 
rate eſtates, being conſidered in equity as 
ſingle women with regard to ſuch eſtates ; 
and therefore have an abſolute power of 
diſpoſing of them, in favour of their huſ- 
bands, or any other perſon, notwithſtand- 
ing their coverture. | ill. 378 

Where an egual agreement cannot, by reaſon 
of ſome lawful impediment, be performed 
in toto; it ſhall be ſpecificallyexecuted, as to 
ſuch part of it as remains lawful. iii. 389 

In what caſe equity will compel the perform- 
ance of an agreement for the benefit of a 
baſtard child, and its mother. lil. 445 


A perſonal agreement in the Court of Alder- 


men of London, to take up the freedom of 
You. FI." - 
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the city is binding; and though never 
performed, yet the eſtate of the party ſhall 
go according to the cuſtom. Vol. iv. page 7 
Where an agreement ſhall be ſpecifically per- 
formed, in favour of a perſon who was 10 
party to it. iv. 26 
Marriage articles eſtabliſhed in favour of a 
ſon, though he had joined with his father in 

a ſettlement of the lands to different uſes. 
iv. 199 

An agreement is not binding upon a perſon, 
who at the time of entering into it, is ig- 
norant of his right to the ſubject matter 
of it. iv. 237 
A Court of Equity, will, upon light circum- 
ſtances, relieve againſt a forfeiture, for not 


literally obſerving the terms of an agree- 


ment. iv. 411 
Where an agreement is in part performed by 
one of the parties, it is too late for the other 
party to complain of fraud, ſurprize, &c. or 
to attempt to ſet aſide the agreement on that 
account. iv. 421 
In what caſe an heir is bound to perform his 
father's covenant, though he is neither 
his perſonal repreſentative, nor claims any 
part of his real eſtate. iv. 435 


A wilful concealment of a material fact at 


the time of entering into an agreement, by 
one of the parties, is a groſs fraud ; and 
will in equity ſet the agreement aſide. 
r. 497 

So where a leſſee wilfully conceals the death 
of a cęſtui que vie, and acts under ſuch con- 
cealment for his own advantage ; the leffor 
ſhall not be obliged to renew, but may take 
advantage of the forfeiture, and enter upon 
the lands. iv. 512 
In what caſe a Court of Equity will direct an 
iſſue at law, to aſcertain the terms of an 
agreement, before decreeing a ſpecific per- 
formance of it. iv. 567 
Where a remainder-man in tail, after levying 
a fine, ſhall be bound by the covenant of the 
precedent remainder-man in tail. iv. 594. 


Covenants for the perpetual renewal of leaſes, 


are conſidered as real agreements, and go 
with the land. ibid. 
A. agrees for a leaſe of certain lands for three 
lives. The leaſe is prepared according to 
the 
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the agreement, except the inſerting a elauſe 
to reſtrain the tenant from alie nation, with- 
out the conſent of the landlord, This clauſe 
being no part of the agreement, the land- 
lord is bound to execute a leaſe without it. 

Vol. v. page 340 


An agreement for a leaſe made with an agent, 


who acts under a power of attorney, and a 


leaſe executed by ſuch agent, in purſuance of 


the agreement, ſhall effectually bind the 
principal. v. 547 


A. agrees by parol with B. for the purchaſe 


of lands, B. delivers a rent roll, which was 
dated and altered in his own hand- writing, 
and ſhewed by the title of it, that an agree- 
ment had been made between them for the 


ſale of the eſtate, at 21 years purchaſe. 
An abſtract of the title was alſo delivered to 
A. together with the deeds, in order to be 
compared with the rent roll; B. likewiſe 
wrote letters to ſeveral of his creditors, in- 
forming them, that he had contracted with 


A. for the ſale of his eſtate, at 21 years 


purchafe ; and ſent the tenants to treat 
with A. for a renewal of their leaſes, Not- 
withſtanding all theſe circumſtances, upon 
A.'s filing a bill for a ſpecific performance 
of this agreement, B. pleaded the ſtatute 
of frauds, both to the diſcovery and relief; 
and the plea was allowed. Vi. 45 
Yet under ſome circumſtances, a mere parol 
agreement is binding, and will be carried 
into ſpecific execution. vi. 102 
An adminiſtrator de bonts non, verbally promiſ- 
ing to pay an annuity given by the teſta- 
tor's will, does, under certain circumſtan- 
ces, make himſelf perſonally liable to ſuch 
payment. ibid, 
A. having borrowed 30,000 J. of B. transfer- 
red to him 14, ooo l. Eaſt India ſtock, by 


way of pledge, for the repayment of the 


money ſo borrowed; and B. agreed, that he 


would not ſell any part of the ſtock, until after 
the expiration of one year from that time; 
but nevertheleſs B. ſold the ſtock on the 


very fame day. Held, that he was anſwer- 


able for the money received by ſuch fale, 


with intereſt. vi. 444 
The rule that a parol agreement ought not to 
be admitted to contradict an agreement in 


| 


| 


writing, is generally true; but it is alſo 
true, that a written agreement may be 
waived, or varied by parol. Vol. vi. page 587 


J. S. agrees to ſell his eſtate to B. in conſi. 


deration of an annuity for his life. The 
time limited for the conveyance was the 
31ſt of Oober ; but the annuity was to com- 
mence, and 4. was to have the rents and 
profits of the eſtate, from the 5th of Abril 
preceding. J. S. died on the 12th of 
November, before any conveyance was exe. 


cuted. On a bill brought by 4. for a ſpe. 


cific performance of this agreement, the 
court diſmiſſed it, but without coſts. vii, 
184 


Alter. 


By the known law of the land, no alien born, 


can take by grant, deviſe, or other purchaſe, 
any freehold, or chattels real for his own 
benefit; but can, and does in ſuch caſes, take 
for the benefit of the crown. Yet this diſ. 
ability being neither a penalty or forfeiture, 
the alien cannot demur to an information 
for diſcovering the place of his birth, in 
order to eſtabliſh the fact of alienage. v. 


QI 


On an information being filed againſt a per- 


ſon who had been in the ſervice of the Eaft 
India company abroad, for an account of his 
dealings and tranſactions, the defendant 
pleaded that he was an alien, but the plea 
was over-ruled ; it appearing, that the de- 
fendant had aCted both in a civil and judi- 
cial capacity, and had taken the oaths of 
allegiance, &c, =_ 


Annuity. 


A. for 21001. grants an annuity for his own 


life, of 300 l. a year, to B. and charges it 


upon an eſtate repreſented to be of the clear 


yearly value of 1000 l. and B. agrees, 
that A. ſhall be at liberty to redeem the an- 
nuity, at ſix months notice, on payment of 
the purchaſe money and all arrears. 4. 
ſuffers the annuity to run greatly in arrear ; 
and the eſtate turns out to be ſubject to 
prior incumbrances, the intereſt whereof 
exceeded its annual income. On a = 

Nt OE 
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of his covenant to pay this annuity, the 
court decreed accordingly; and held, that 
A. was not obliged to reſort to his remedy 
at law, or to the inſufficient ſecurity of the 
eſtate. Vol. v. page 240 


Appeal. 


Such defects in a decree as the court will 
rectify upon motion, are not ſufficient 
grounds for an appeal. il, 361 

No appeal lies to the Houſe of Lords againſt a 
decree, before it is ſigned by the Lord 
Chancellor. iv. 194 

Nor from an order of a Court of Equity to 

ſew cauſe, before ſuch order be made ab- 


In what caſe an appeal may be brought from 
an old decree, by a perſon who was no 


No appeal lies to the Houſe of Lords in Ire- 
land, from the judgment or decree of any 
Court in that kingdom. iv. 390 

N. B. This is now altered by the ſtatute 
6 Geo, I. c. 5. being repealed by 
ſtatute 22 Geo. III. c. 53. 

Where a party dies pending an appeal, the 
revival of the ſuit below, is a ſufficient re- 
vival of the appeal. iv. 553 

In what caſes a party is barred from appeal- 
ing againſt a decree. iv. 583. vi. 573 

No appeal to the Houſe of Lords "I WF: 
an order awarding a commiſſion of idiocy, 
or lunacy, by the Lord Chancellor, Lord 
Keeper, or Lords Commiſſioners of the 
Great Seal. a Vi. 329 

Nor againſt any proceedings touching the 
awarding or iſſuing of ſuch commiſſions. 

vi. 331 

By a ſtanding order of the Houſe of Lords, 
of the 24th of March 1725, the time for re- 
ceiving appeals is.limited to five years from 


and therefore, upon an appeal brought from 
two decrees, of the 15th of July 1728, and 
the 5th of February 17 31, which were in- 
rolled in March 1764, the Houſe declared, 


ceived, and accordingly it was diſmiſſed. 
vi. 395 


party to the ſuit. iv. 383 
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filed againſt 4. for a ſpecific performance | 


ſolute. iv. 368 


the ſigning and inrolling of the decree; | 


— „ . 
* * 


that the appeal ought not to have been re- 


IN D E X. 


In making this order, the Houſe is ſaid to 
have conſidered the inrollment of any de- 
cree pronounced by the Court of Chancery, 
as being by legal relation, the act of the ſame 
day on which the decree was pronounced. 

Vol. vi. page 404 

Where a party to a ſuit ſells and conveys all 
his right and intereſt under the decree to 
another, for a valuable conſideration, ſuch 


any appeal from that decree. vi. 57 3 
Where an order directing an iſſue to be tried 
in a particular county, is affirmed upon an 
appeal; the Court below have afterwards 
no authority to direct the ifſue to be tried 
in any other county, vii, 175 
On the hearing of all appeals, this principle 
univerſally prevails, that no evidence can be 
received, which was not laid before the 
court below; nor can any evidence which 
was received below, be objected to above, 
unleſs the admiſſion of improper evidence 

be among the points of the appeal. vii. 206 
It is a known and eſtabliſhed rule, that an ap- 


|  pealdoes not lie againſt an order made by 


- the conſent of parties. vil 


* 264 
Appointment, 


A. by will deviſed his collieries, &c. to truſ- 
tees, upon truſt to convey and diſpoſe of the 
ſame in ſuch manner as his daughter M. 
whether ſole or covert, ſhould direct or ap- 


appointment, to apply the money ariſing 
thereby to certain purpoſes in his will 
mentioned. He then declared, „ that 
though his meaning was to give his ſaid 
daughter the abſolute diſpoſal of the ſaid 
* collieries, &c. to prevent the expences 
and trouble that muſt attend the manage- 
« ment of affairs of ſuch a nature, wee 
« the direction of the Court of .Chanc 
he requeſted his ſaid daughter, rodiredt.the 
money ariſing therefrom, to be applied in 
< the ſame manner as he had directed the 
e ſame, in default of her direction and ap- 
pointment.“ The daughter made an 
appointment in favour of her huſband, ab- 
ſolutely. But this appointment was held to 


| be void, as being contrary to the teſtator's 


534 


intention, >: 


A a 


ſale and conveyance is an abſolute bar to 


WED" 


, : P = A. * _ * 
* — * — —5 4 2 »t — N 
< — Ee —— — O 
— — — D 


point; and for want of ſuch direction and 
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A woman entitled to the truſt of a reverſion in | 


fee of lands, reſerves to herſelf, dy articles 
previous to her marriage, a power of difpoſ- 
ing of all her eſtate, to ſuch uſes as ſhe 
ſhall think proper. She afterwards makes 
an appointment in favour of her huſband and 
- Children. This appointment was held 
good, although no conveyance of the rever- 
ſion was ever executed to the uſes of the 
articles. Vol. vi. page 156 
An appointment is made to all and every the 
daughter and daughters of S. and the heirs 
of their body and bodies, and in default of 


ſuch iſſue, to 4 There were only two 


daughters, and one of them died under 21, 
and without iſſue. Held, that the ſurviving 
daughter was entitled, though there were 
no croſs remainders between them. ibid. 


Acts. 


Perſonal aſſets are the firſt and immediate 
fund for the payment of debts. iii. 290 
An advowſon deſcending to an heir, is real 
aſſets, and may be ſold for the payment of 
debts. iii. 556 
What words in a will are ſufficient to make 
the real eſtate liable to the payment of 
debts, in caſe of a deficiency of perſonal 
aſſets. iv. 9o 


Af.gmme:t. 


For what reaſon the aſſignee of a leaſe is not 
compellable in equity, to pay the reſerved 
rent during the continuance of the leaſe. 1. 30 


A:tachment. 


The brief of a party in a cauſe, is clandeſtine- 
ly taken out of the chamber of his attorney, 


and made an improper uſe of by the oppo- 


ſite party. The Court ordered the brief 


to be returned, and granted an attachment, | 


not only againſt the perſon who had ob- 

' tained it, but alſo againſt thoſe who had 
made uſe of it. v. 84 
Though a brief is not of itſelf evidence againſt 
the party for whom it is prepared, yet as a 


diſcovery of the ſecrets and merits of his 


caſe, may be productive of perjury, or 
ſubornation of perjury, and thereby ob- 


ſtruct the juſtice of the court in which the 
ſuit is depending; the obtaining it in a ſur. 
reptitious manner, is an offence highly de- 
ſerving the cenſure and puniſhment of the 
court. Vol. v. Pagegi 


Avowry. 


The commencement of particular eſtates muſt be 
ſhewn in avowries, and why. i. 74 


Award. 


Aſter a ſubmiſſion of all matters in difference, 
an award made by an umpire, ſhall not 
be ſet aſide upon a ſuggeſtion, that he had 


only particular matters under his conſidera- 
tion. 


1. 411 
So where an award, upon a general fabmiſfon 
of all matters in diſpute, directs particular 
ſecurities to be delivered up, without taking 
any notice of two bonds, or ordering mutual 
releaſes to be executed ; the court will pre- 
ſume that theſe bonds were under the con- 
ſideration of the arbitrators, at the time of 
making their award; and, if they are aſter- 
wards put in ſuit, the plaintiff at law ſhall 
pay the coſts of ſuch proceedings. vi. 409 


Bankrupt. 
Secret act of bankruptcy committed be- 
fore the petitioning creditor's debt ac- 
crued, will not invalidate the commiſſion 
ſued out by him. . 
In what caſes a ſecret act of bankruptcy ſhall 
. overturn all ſubſequent conveyances 


by the bankrupt, to the prejudice of his juſt 
_ creditors. | iv. 327, note 


Baron and Feme. 


Where a wife joins with her huſband in 2 
mortgage of her own inheritance, to raiſe 
money for his benefit; the huſband cannot, 
by paying off the mortgage, and taking an 
aſſignment of the term in truſt for himſelf, 

_ deviſe it for the benefit of his younger 

r i. I. 

| A wife 


nee rene 


A wife being ſeparated from her huſband, and 
having a ſeparate maintenance, may make 
a gift of her ſavings, as if the was a feme 
ſole. Vol. i. page 112 


A covenant that a wife ſhall be at liberty to 


diſpoſe of her perTonal eſtate, does not ex- 
tend to what ſhall come to her after her 
marriage. i. 337 
But if ſhe diſpoſes of ſuch ſulſeguent perſonal 
eſtate, without her huſband's privity, for 


the benefit of charities ; it ſhall not be 


made good to him, ſo as to diſappoint the 
charities. ibid. 
Where a huſband and wife acquire a joint in- 
tereſt in a .perſonalty, .the huſband alone 
may diſpoſe of it as he pleaſes. iv. 168 
Choſes in action are aſſignable by the huſband 
for the benefit of his creditors. ibid. 
A woman entitled to the truſt of a reverſion 
in fee of lands, enters into articles previous 
to her marriage, whereby it is ſtipulated, 
that all her eftate ſhall be conveyed to truſ- 
tees, in truſt for her own uſe, and ſubject 
to her own appointment. The marriage 
takes effect, and ſhe afterwards executes 
an appointment, in favour of her huſband and 
children. Held, that this appointment was 
good, although no conveyance of the re- 
verſion was ever executed, nor any fine 
thereof levied. vi. 156 
Wherea huſband by force, c. compels his wife 
to execute a deed of ſeparation, and there - 


by to accept of a very ſmall maintenance, 
much inferior to his rank and fortune; a 


Court of Equity will relieve the wife againſt 
this deed, and refer 'it to a Mafter, to fet- 
tle a proper maintenance. vi. 272 


Bills. 

There is a:proceeding peculiar to the Courts 
of Equity in Ireland, called a poſſeſſory bill, 
which is grounded on the equity of the 
ſtatutes againſt -forcible entries and de- 
tainer. This proceeding affecting not the 


right, but the poſſeſſion only, it is ſufficient, | 


to ground a decree of reſtitution, to prove 
4 triennial poſſeſſion by virtue of a title Kill 
ſubſiſting, though a defeazible one, and a 
forcible entry and detainer. vi. 86 and 
88. note. vii. 533 

The nature of theſe bills, and the courſe of 


proceedings upon them. vii. 540. note 


Where a bill is brought to eſtabliſh a legal 
title, and for a perpetual injunction, it is 
the eſtabliſhed practice of Courts of Equity, 
to diſmiſs the bill, notwithſtanding the de- 
fendant has anſwered, and inſiſted on matter 
of title. Vol. vi. page 575 


Bil's of Exchange. 

In what caſe the drawer of a bill of exchange, 
after paying the value of the bill, may, with- 
out any previous indorſement from the 
payee, maintain a ſpecial action on the caſe 
againft the acceptor, for the money fo paid. 

iv. 604 

The acceptance of a bill of exchange, is not 
only an undertaking to pay, but an admiſſion 
of effects ſufficient for that purpoſe. ibid. 


15ill of Review. 


Demurrer to a bill of review allowed, becauſe 
the decree had.been made 27 years. i. 95 
By the rules of the Court of Chancery relating 
to bills of review, it is directed, that if the 
duty decreed be the payment of money, the 
money muſt be paid before any bill of review 
is admitted; though in that caſe, if the 
party bringing the bill prevails, the money 
ſo paid ſhall be refunded to him. ii. 24, note 
The negligence or forgetfulneſs of perſons, 
under no ſort of legal incapacity, and in 
matters lymg within their own knowledge 
and power, is no ſufficient foundation for 
a bill of review; it being an excuſe which 


might ſerve at all times, and renders ſuits 


endleſs. ii. 104 


There are but two ſorts of bills of review; 


one founded on ſuppoſed error appearing on 
the face of the decree itſelf, the other on 
new matter which has ariſen ſince the de- 
cree, or new proof which could not have 
been made uſe of at the time of making the 
decree. iv. g65 
But this new proof muſt be ſuch, as was then 
not known either to the party, or his attor- 
ney, ſolicitor, or agent. ibid. 
Where a bill of review is filed for reverſing a 
former decree, and beſides ſpecifying errors 
in the decree, contains original matter, and 
is filed without leave, it ought not to be ſet 
aſide for irregularity, For under theſe cir- 
cumſtances, it ſhould be conſidered as a 
croſs bill. V. 152 
7E Under 
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good bar to the bringing a bill of review. 
Vol. v. page 466 


As bills of review occaſion great delay and ex- 


pence, they muſt be better grounded than 
upon mere irregularity in point of form, 
vrhich is no ſufficient reaſon for opening a 
record. There muſt be injuſtice apparent 
upon the face of the record, and that to a 
party to the ſuit ; for neither an aſſignee, or 
deviſee, can have relief by ſuch a bill. vi. 
289 
Though the plaintiff i in a bill of review is con- 
fined to error onthe face of the record, and 
cannot go out of it; yet the defendant is at 
| libertyto alledge every matter relevant to his 
defence, whether in or out of the record, 


by way of plea, as a releaſe, &c. to pre- 


vent diſturbing the decree, nor has he any 
other method of introducing it ; and when 
pleaded, the court is to judge whether the 
matter alledged is ſufficient to preclude the 
plaintiff from the review he ſeeks. vi. 306 
All the parties to the original bill, muſt be 


made parties to a bill of review; it being | 


a principle of natural juſtice, that none is 
to be affected without being heard. ibid. 


Bonds. 


In what caſe bonds taken by a captain of a 
ſhip from his ſeamen, are unjuſt, and void 


in law. 1, 102. 
The obligee in a bond, deſires his executor 


not to trouble the obligor for any part of 
the bond debt; this amounts in equity to a 
diſcharge of the bond, and the Court or der- 
ed it to be delivered up to be cancelled 
ill. 16 

How far the agreement of an obligee, that the 
money due on a bond ſhall, aſter his death, 
remain for the uſe and benefit of the obli- 
gor's wife, is waived by the obligee's put- 
ting the bond in ſuit in his lifetime. iii. 576 


Bocks 


The copy right of books is only under the 
ſtatute of 8 Aun. c. 19. whereby the ſole 
right of printing and diſpoſing of copies is 
veſted in the author, or his aſſigns, for 14 
years, from the firſt publication. But if | 


zhe author be living at the expiration of that | 
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Under what circumſtances length of time is a 


| 
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term, then the right returns to him for 
another term of 14 years. Vol. vii. p. 88. 
But this law does not extend to either of the 
univerſities of Oxford and Cambridge, or to 
the Colleges of Eton, Meſtminſter and Min- 
cheſter; who have a perpetuity in all copies 
belonging to them. vii. 110. note, 


Ceurth. 


The word Prqentation is a known term in the 
law, and when ſpoken of a benefice with cure 
© of ſouls, imports the patron's preſenting his 
clerk to the ordinary, to be admitted and in- 
ſtituted. 1 49 
Where an archbiſhop has a right to viſit a dean 
and chapter, the manner of his viſitation'is 
not ſo material, as to lay a ground for a pro- 
hibition; becauſe any error or defect in the 
manner of vißting. may be remedied by ap- 
peal. ll. 559 
Where an incumbent of a living i is promoted 
to a biſhoprick, the King by his preroga- 
tive has a right to preſent to the church 
thus become vacant; but this right muſt 
be exerciſed in the lifetime of the perſon 
promoted, otherwiſe the King's turn is 


loft. Ill. 429. Mi 
The augmentation of a vicarage, by a yearly 


payment of corn and money out of the rec- 
tory, is a charge upon the rectory impro- 

| priate, into whoſe hands ſoever it ſhall come. 
Iv. 537 

Before the diſtribution of 3 as they are 
now fixed, the terms church and chapel were 

| ſynonimous ; and before the year 1285, ? 
guare impedit lay for a chapel, as well as 2 
church. A church may be preſented to 3 
a Chapel and yet remain in right a church; 
and a chapel may commence a church, i) 
being preſented and inſtituted to as ſuch. 
| vii. 69 


Clergy. 


Although a benefice is appropriated to a priot, 
or à dean and chapter, yet the biſhop ma 


| viſit to ſee how the church is ſerved, Gi. 


and for contumacy, may proceed to ſaſpen- 
lion ab officio, et beneficio. i. 418 
A clergyman' $ living is not an office civil of 


military, within the ſtatute 2d Ann. © 
— <6 preveil 
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e prevent the further growth of popery.“ 
And therefore, upon the trial of an eject- 
ment brought by a parſon for part of his 
glebe, it was not held incumbent upon the 
plaintiff to prove, that his leſſor had taken 
the oaths, and received the ſacrament, ac- 
.cording to the directions of that ſtatute, 

| Vol. iv. page 281 
Where a vicar brings his bill for the arrears 
of certain annual payments, iſſuing out of an 
impropriate rectory, he ſhall. recover againſt 
the impropriator, though a conſiderable time 
has elapſed between the commencement of 
the arrears, and the impropriator's poſſeſ- 
ſion. iv. 537 
But if, pending ſuch a ſuit, a man purchaſes 
the rectory, with notice of the vicar's claim; 
he ſhall only be liable for the arrears which 
accrue after he comes into poſſeſſion. iv. 


537 


Colle. ges 


Viſitors of colleges are not tied up to any par- 
ticular forms, nor are they to be prohibit- 
ed for irregularity in their proceedings, or 
informalities in their acts, but only for want 
of juriftliction. 1V. 41 


Conditions. 


Where a ſpecific legacy is given to A. provid- 
ed he gives no trouble to the executor, the le- 
gatee muſt releaſe all demands upon the 
teſtator's eſtate, before the executor is bound 
to deliver the legacy. wr a 


The conditions in a warrant granted for no- 


minating lives to an eſtate held under the 
Crown, as part of the dutchy of Cornwall, 
muſt be ſtrictly complied with, otherwiſe 
the warrant is void. 1. 84 
A. having ſeveral daughters, deviſes lands in 
truſt for the eldeft, in cafe ſhe ſhould pay 
6000. among her younger fifters, within 
a limited time; and if not, he gives the 
like pre- emption to each of his other daugh- 


ters. The money not being paid within 
the time, a Court of Equity will not en- 


large it, E whe 


A. held a lectureſhip upon condition of his di- 


ligent preaching once every Sunday, unleſs 


by neceſſty hindered ; his abſconding for fear 


of his creditors, is not ſuch a neceſ/zty as can 


1 . 
be pleaded in his excuſe, to avoid a forfei- 
ture of the lectureſhip. Vol. ii. page 198 
FJ. S. bequeaths a legacy to E. to be paid 
him within fix months after he ſhall have 
fully ferved out his apprenticeſhip. E. runs 
away, and afterwards dies. His repreſen- 
tative is nevertheleſs entitled to the legacy, 
with intereſt from the end of {ix months af- 
ter the apprenticeſhip expired; for the ſerv- 
ing out the apprenticeſhip, is not to be con- 
ſidered as a condition annexed to the lega- 
cy, but only as an appointment of the time 
when it ſhall be paid. Il. 347 
Where the condition of a bond is entire, and 
the whole unlawful, it is in moſt caſes void; 
but where it conſiſts of different parts, ſome 
of which are lawful, and others not, it is 
good for ſo much as is lawful, and void for 
the reſt. . 
Equity will not relieve againſt the breach of 
a condition precedent, where the damages ac- 
crued are contingent, and cannot be eſti- 
mated. il. 430. 
A. deviſed his eſtate to his ſon in tail, remain- 
der to B. for life. on condition that he took 
the teſtator's name, but if he did not, then 
the eſtate was given over to D. The ſon 
died without iſſue, B. performed the con- 
dition and died. Held, that B. having per- 
formed the condition, D. took no eſtate, 
but that on the death of B. it went to the 
heir at law of A. I. 486 
A man leaves a legacy te his daughter, on 
condition that ſhe marries with the conſent 
of a particular perſon named in the will, 
otherwiſe not. The daughter marrying with- 
out ſuch conſent, is not entitled to the le- 
gacy. iv. 103. 
The proviſo in a mortgage is, that if the 
mortgagor fails in payment of the principal 
money and intereſt at a limited time, the 
eſtate of the mortgagee ſhall be abſolute and 
indefeazible, both at law and in equity. In 
this caſe if default is made, the mortgagee 
is confidered in the light of a conditional 
purchaſor, and no redemption ſhall be de- 
creed againſt him. iv. 142 
A. is entitled to a legacy, on condition of her 
marrying a perſon of the ſirname of S. She 
marries a man who a//umes the firname of 
S. This is not ſuch a performance of the 


condition 


FD LEE 1 3 3X 


eondition as will entitle A. to her legacy. 
Val. iv. page 194 
Lands are deviſed to A. on condition of his 
ſettling his own eſtate to certain uſes ; if he 
does not comply with this condition, he 
ſhall take no benefit under the will. vi. 232 
A. gives to his wife the uſe of his furniture, &c. 
at B. on condition of her reſiding there. 
He afterwards ſufters a recovery of the eſtate 
at B. and dying without making any ſubſe- 
quent diſpoſition, it deſcends to his heir at 
law. Held, that the wife was entitled to 
the bequeſt, diſcharged of the condition, 
which the recovery had put out of her pow- 
er to perform. vii. 177 


Centempt. 


On a queſtion whether a defendant 0 be 
heard before he had cleared his contempts, 
though he offered to pay all the plaintiff's 
demands; he was ordered to bring the 
principal, intereſt and coſts before the Maſ- 
ter, and then be at liberty to move, to diſ- 
charge the ſequeſtration. ii. 140 

Where an order is erroneous, a perſon ought 
not to be proſecuted for a contempt in diſ- 


obeying it. 11. 399 
Copphold. 


Where a ſurrender of a copyhold eſtate by 
way of mortgage, becomes void for not be- 
ing preſented in due time; the defect ſhall 
be made good againſt a purchaſor with no- 
tice. - *s ood 

So where a ſurrender is left in the hands of 
the tenant who took it, but never preſent- 
cd it at all, | 1. 544 

Where any diſpute ariſes from a confuſion in 
the boundaries of a copyhold eſtate, a com- 
miſſion of inquiry ought to be directed, with 
a previous inſpection of all deeds and writ- 
ings. ui. 180 

In what caſe an iſſue at law ſhall and ſhall not 
be directed to try the cuſtom of a manor. 

ll, 269 
Cezpoꝛatieus. 


Where the charter of a corporation directs 
that the aldermen ſhall be choſen annually, 
this is only a directory clauſe, and does not 
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determine the office of alderman at the end 
of the year after his election. Vol. iii. p. 167 
And where a charter directs, that the mayor 
ſhall continue in office until another is duly 
elected and ſworn, the ſucceſſor, though 
duly elected, cannot act until he is ſworn ; 
and if he does, judgment of ouſter may be 
given againſt him, Ill. 173 
A corporation being empowered by their char. 
ter to elect a ſchoolmaſter, muſt, in every 
particular relative to that appointment, ad- 
here ſtrictly to the tenor of the charter; and 
upon their neglecting ſo to do, are liable to 
coſts. | lil. 241 


Where the acceptance of a new charter, will 


determine an ancient uſage in the corpora- 


tion. lil, 428 
No bye-law of a corporation muſt, be repug- 


nant to the charter, ſuch repugnancy mak- 
ing it void, iv. 454. 
The non-reſidence of a free burgeſs within the 
borough, 1s not a ſufficient ground for an 
information in the nature of a quo warran- 
to, againſt ſuch free burgeſs, without a pre- 
vious amotion, or ſome other proceeding 
previouſly had againſt him for ſuch non-re- 
ſidence. v. 287 
In Hilary Term 1686, an information in the 
nature of a quo warrants, was brought in 
the Court of Exchequer in Ireland, againſt 
the corporation of Drogheda; and in Eafter 
Term following, judgment was given againſt 
them, and their liberties, &c. were ſeized 
into the King's hands. Held, that this in- 
formation would not lie in that Court, and 
that therefore the judgment was void. v. 
369 

In conſequence of that judgment, King James Il. 
created a new corporation by charter, who 
made a reverſionary leaſe to J. S. of ſome 
lands belonging to the old corporation. 
This charter being declared void by an act, 
1. William and Mary, ſeſſ. 2. c. g. the leaſe 

is void alſo. ibid. 
Where the power of electing burgeſſes and 
freemen of a borough, is by charter expreſs- 
ly given to the mayor and commonalty, to- 
gether with the aldermen; a ſubſequent 
bye-law, giving this power to the mayor 
and aldermen only, is illegal, and void in 
its creation. vi. .ga1 


All 


nee 


All the bye-laws made by corporations, muſt 
be conſiſtent with, and ſubordinate to their 
conſtitution by their charter; for if they 
could make bye-laws to alter their own 
conſtitution, the King's prerogative would 


be taken away, and transferred to the ſub- 
ject. 


-Ccits. 


Where the truſtees of a charity are guilty of 
neglect and miſmanagement, they ſhall make 


good the deficiency, and anſwer the coſts of 
the ſuit, | 4. 9 
So, where executors mutke an unfair appraiſe- 
ment, and otherwiſe miſbehave themſelves 
in their truſt. L336 
Tf a creditor by judgment recovered, is after- 
wards found guilty of fraud reſpecting his 
whole demand, he ſhall pay coſts, both at 
law and in equity. i. 261 
Where a teſtator by.his own conduct, makes it 
neceſſary for his deviſee to file a bill for the 
[eſtabliſhment of .his will, and the will is 


ſet aſide, as having been revoked by a ſubſe- 
quent conveyance ; ſuch bill ought not to 


be diſmiſſed with colts. i. 387 
In what caſe a corporation, being truſtees of a 
charity, are liable to colts. i. 399 | 


Coſts generally follow the event of an account, 
but where the account is intricate or..doubt- 
ful, there ought to be no coſts. 4. 

A decree for coſts, neceſſarily follows a decree 
for payment of the principal and intereſt, 

ii. 72 

Coſts ought not to be decreed againſt an exe- 
cutor, though, by putting a bond in ſuit 
againſt a debtor, he acts againft the ex- 
preſs deſire of his teſtator. iii. 16 

In an information in the nature of a quo war- 

ranto, the defendant is not liable to coſts. 
it, 178 
Where the defenda: t will not admit a general 
right, but puts the plaintiff to the trouble 
and expence of proving it, he ſhall pay the 
coſts of the ſuit. Ul. 203 
Although a jury find only ſix-pence damages, 
and ſixpence coſts, yet the party pre- 
* ſhall have his coſts, to be taxed. 
ui. 222 


| Where a creditor of a teſtator brings his bill 


Vol. vi. page 519 


550 
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for a ſale of the teſtator's eſtate, under an 
apprehenſion that the ſame is well charged 
with the payment of his debts, and upon 
an ejectment the will is ſet aſide; the cre- 
ditor's bill ought not to be diſmiſſed with 
coſts. Vol. iii. page 233 
A corporation nominating a ſchoolmaſter, 
contrary to the particular tenor of their 
charter, are liable to coſts. ll. 241 


Where in a ſuit for tithes, the plaintiff's de- 


mand is no more than gs. yet this will 
entitle him to his coſts. iv. 314 


Ccurte. 


The Court of Huſtings in ddd} is the only 


Court where a writ of error of a judgment 
given in the Sheriff's Court, lies. i. 216 


The Lord Mayor of London is not the ſole 


judge of the Court of Haſtings, for by the 
conſtitution of this Court, it may be held by 
ſix Aldermen in his abſence. ibid. 
The Court of Chancery will not, in matters 
executory, where the words of articles, or of 
a will, are improper or informal, dire& a 
conveyance according to ſuch improper or 
informal expreſſions ; but will order it to be 
made in a proper and legal manner, ſo as 
may beſt anſwer the intent of the parties. 
i. 291 


Covenants. 


In a leaſe of lands renewable for ever, the 
leſſee 'covenants, that he and his heirs 
ſhall with all their family live on the de- 
miſled premiſes, during the continuance of 
that and every other leaſe ; and that when- 
ever he or they ſhall fail fo to do, an addi- 
tional rent ſhall become payable, with the 
uſual remedies of diſtreſs and entry, to 
compel the payment thereof. The reaſon- 
ableneſs of this covenant is properly triable 
at law, and a Court of Equity ought not to 
interpoſe, or give relief againſt it. vi. 417 

A leflee covenants not to plough up any of the 
ancient meadow or paſture ground, and if he 
does, to pay an additional yearly rent of 5 /. 
an acre. This increaſed rent is not to be 
conſidered as a penalty, but as a liquidated 

ſatisfaction, 
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A large common extends itſelf into ſeveral 


Where * are uncertai n, unreaſonable, 


Tithes of fiſh are payable only by cuſtom, 


By the cuſtom of ſeveral manors in the coun- 


* 
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ſatis faction, fixed and agreed upon by the 
parties. And therefore, upon an action 
brought for recovering it, a Court of Equity 
ought not to interpoſe, or give any relief. 

Vol. vi. page 470 


Cuſtoms. 


pariſhes, and by cuſtom, the owners of the 
cattle fed upon this common, pay tithes of 
ſuch feeding to the parſon of the pariſh in 
which they reſpectively live, and not to the 
parſon of that pariſh in which the cattle oc- 
PEER feed. This is a good cuſtom. 
1. 378 


or not warranted by the rules of law,, no | 
iſſue ought to be directed by a Court of 
Equity, for trying the exiſtence of them. 

n 


and cannot be claimed as a mere perſonal 
tithe, deductis expenſis. iii. 479 


ties of Cumberland and Weſtmoreland, a gene- 
ral fine becomes payable upon the death of 
the Lord; this is a good cuſtom, even 
where the manor has been alienated by the 


Lord in his lifetime. iv. 204 


Cuſtom of London⸗ 


In what caſe the children of a freeman of Lon- 
don, are entitled to their full ſnare of the 
orphanage part of his eſtate, without bring- 
2s a previous advancement into hotchpot. 

i. 254 

The common council of the city of London, 
have no cognizance of any matters touch- 
ing their election; but by the immemorial 
cuſtom of the city, the cognizance and ex- 

- amination of ſuch elections, belongs to the 

- King's Court of Record, held before the 

Lord Mayor and Aldermen. il. 98 

A perſonal undertaking in the Court of Alder- 
men, to become a freeman of the city of 

London, within a limited time, is equivalent 

to a covenant in writing for the ſame pur- 


IN D E X. 
Debtor and Creditor. 


Creditors who recover againſt an executor in 


a Court of Equity, ſhall be preferred to thoſe 
who afterwards obtain judgments at law, 


Decree. 


By the conſtant and eſtabliſhed rules of the 
Court of Chancery in Ireland, the draft of 
à decree ought to be delivered to the ad- 
verſe party, or his attorney; who in eight 
days i is to return the ſame, ſigned by the 
counſel on that fide, or make objections to 
the draft, before it can regularly be inrolled. 
ls 2 
Such defects in a decree, as the court will fv 
tify on motion, are not ſufficient grounds 
for an appeal. ii. 314 
Upon a bill, in the nature of a bill of revivor 
againſt a deviſee, the defendant cannot diſ- 
pute the juſtice or ona of the former 
decree. ll. $23 
The decree of a Court of Equity, is equal to 
a judgment at law; and where an executor 
in obedience to a decree, pays away aſlets 
to ſome creditors, and other creditors af- 
terwards obtain judgments againſt him, to 
which he cannot plead the decree; the 
Court will protect him in paying obedience 
to it. | iv. 287 
Under what circumſtances, a decree obtained 
upon proceſs of contempt, may be ſet aſide. 


iv. 546 
In what caſe a party cannot complain of a de- 
cree, by way of appeal, iv. 583 


The Regiſter's minutes of a decree, diſmiſſing 
a bill, are not pleadable in bar. to another 
ſuit brought for the ſame matter; for minutes 
are but evidence of the judgment of the 
Court, and the ground work of the decree, 
but are by no means concluſive ; being 
ſometimes miſtaken by the officer, and often 
rectified and varied by the Court, upon # 
ſummary application. vi. 73 

Where it does not appear by the regiſter's 
minutes, that any evidence was read at 
the hearing of the cauſe, the Court ought 
not upon a ſubſequent application, to male 
an order, that the evidence ſhould be en- 
tered as read, vii. 204 


pole. W443 | iv. 7 


| 


4. 


Demurrer. 


A, ſubſcribes 1000 l. into the third ſubſctiption 
of the South dv Company, and their caſhier 
gives a receipt for the money. By miſtake 
of the clerk, the Chriſtian name of another 
perſon is inſerted in the books inſtead of 
J. A. brings his action againſt the Com- 
pany, for the money paid, and on their fil- 
ing a bill in Equity for relief, 4. demurxed 
generally for want of equity. Demurrer 
allowed. Vial. ii. page 442 

A will of perſonal eftate was proved in the Spi- 
ritual Court; but the executor of a for- 
mer will brought a bill in equity, to diſcover 
by what means the latter will was obtained, 
and whether the teſtator was not incapable 
or impoſed upon, and to have an account of 
the perſonal eſtate. To this bill the de- 
fendant demurred, becauſe it belongs to the 

Spiritual -Court only to determine upon the 
validity of wills of perſonal eſtate, and the 
ſanity or inſanity of the teſtator. Demur- 
rer over- ruled. ii. 476 

A. brings his bill for a ſatisfaction of tithes 
as leſſee, defendant demurs, for that the 
plaintiff did nat ſet forth how his leſſor be- 
come entitled. Demurrer over-ruled. ii. 
514 

Demurrer to a bill, reguiring the defendant to 

ſet forth a caſe with counſel's opinion, for 
that the plaintiff was not entitled to any 
ſuch diſcovery, the opinion being taken for 
the defendant's own private ufe and fatis- 
faction. Demurrer over-ruled. iii. 538 

An information is filed by the Attorney Gene- 
ral againſt A. and B. for a diſcovery of the 
place of their birth, charging them to be 

aliens. The defendants demur, 1ſt, That 
the king's title .to the eſtate, if any, was 
merely at law, without any circumſtance 
or ingredient to entitle him to the aſſiſtance 
of a Court of Equity. 2d, That the de- 
fendants were not bound to betray their 
own title, and therefore the king was not 


entitled to the diſcovery prayed. Demur- 


rer over- ruled. V. 91 
To a bill brought for ſetting aſide a leaſe, the 
defendant demurred, becauſe it appeared 
of the plaintiff's own ſhewing, that the va- 
lidity of the leaſe was a queſtion properly 
determinable .at law. Demurrer allowed. 


3 wil. 374 
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Depeli:. 

Where a depoſit is made as a collateral ſecu- 
rity for the payment of a debt, and the cre-' 
ditor ſells the depoſit before the debt be- 
comes payable ; he ſhall anſwer for the 
value of the depoſit, with intereſt and coſts. 

Vol. iii. page 142 
Dediſe. 


Where a teſtator directs lands to be purchaſed 
for the benefit of his nephew W. for his life, 
but makes no further diſpoſition, the lands 
after the death of V. will belong to the teſ- 
tator's heir at law. i. 43 
Lands are deviſed to A. charged with a por- 
tion of 500 I. but part of them are intailed 
by an ancient deed; the intailed Jands are 
not liable to this portion. 1. 61 
A. deviſes a chattel intereſt to his executor, 
that out of the profits, his daughter may re- 
ceive the intereſt of 20001. and that the 
principal may be raiſed out of the ſurplus 
profits. The executor mortgages this 
[eſtate for 1800/. Held, that the 2000 L 
and intereſt muſt be fir? raiſed. i. 72 
In what caſe a deviſe of a real eſtate to B. 
without adding any words of inheritance, 
will paſs the fee. i. 108 
A. deviſed his perſonal eſtate to his wife, ſhe 
maintaining his four younger children ; but 
if ſhe married, ſhe was to enjoy but one 
half, andthe younger children were to have 
the remainder. The wife did maintain the 
children, and did not marry. Held, that 
ſhe was entitled to the whole eſtate ſo de- 
viſed. i. 129 
In what caſe a leaſe of lands made ſubſequent 
to a deviſe of the ſame lands, will revoke 
the deviſe. i. 160 
J. S. conveyed his real eſtate to truſtees, for 


the purpoſe of paying his debts and legacies, 


and by will gave all his perſonal eſtate to 
his wife ; and made her executrix. In this 
caſe, the ſecurity upon the lands does not 
diſcharge the perſonal eftate, but the ſame 
ſtill continues liable, and ought to be taken 
in aid of the real eſtate. 1. 192 
A deviſe of all my lands, &c. which I ſhall be poſe 
 feſſed off at the time of my death, will not paſs 
ſuch lands as the teſtator purchaſed ſubſe. 
quent to the making of his will, unleſs the 
will is republiſhed after the purchaſe. i. 199 
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An eſtate in mortgage is deviſed to A. and ſe- 


- veral legacies given to others, the mort- 
gage muſt be firſt ſatished out of the per- 
ſonal eſtate ; and if that falls ſhort, the le- 
gatees muſt abate in proportion. V. i. p. 210 
A deviſe of lands out of ſettlement, will paſs as 
well thoſe lands of which the teſtator was 
ſeiſed in fee at the time of making his will, 
as thoſe which were. compriſed in a ſettle- 
ment made on his marriage, the particular 
uſes of which were determined, by his having 
no male iſſue. | i. 229 
In what caſe a Court of Equity, in directing a 
conveyance by way of ſettlement of a de- 
viſed eſtate, will order a limitation to truſ- 
tees to preſerve, c. to be inſerted. i. 288 
In what caſe parol evidence of a teſtator's in- 
tention, refpecting the ſurplus of his perſonal 
eſtate is admiſſible, where he omits to make 
any diſpoſition of it by his will. l. 305 
A. deviſed the reſidue of his real and perſonal 
eſtate to his executor, in truſt to ſell the 
ſame, or ſo much as ſhould be needful for 
the payment of his debts and legacies. 
This was held to be intended as a benefi- 
cial deviſe to the executor ; and parol evi- 
dence was admitted to prove ſuch intention. 

| 1. 324 

So, where an executor had a legacy given him, 
and no diſpoſition was made of the ſurplus; 
parol evidence was admitted to prove the 
teſtator's intention, that the executor ſhould 
have it. i. 340 
A. deviſed to his wife a rent charge of 200 J. 
for 13 years, in truſt for the payment of his 


debts and legacies; the ſurplus of this rent 


charge, aſter debts and legacies paid, is not 
a beneficial truſt for the wife, but a reſult- 
ing truſt for the heir. b. 392 
Deviſe of lands to H. and V. and if either of 
them die without heirs of their own bodies, 
the ſhare of him ſo dying to go to C. VV. 


died without iſſue. H. and C. are entitled 


in equal moieties. l 457 
In what caſe an executor ſhall be entitled to the 
ſurplus even of a realeſtate, and that there is 
no reſulting truſt for the benefit of the heir. 

| 1. 478 
Deviſe of lands to the heirs male of E. IL. 
lawfully begotten, and in default of ſuch 


Y 


A 

iſſue, to the teſtators own right heirs. F. 
L. was living at the time of his death. 
But upon a queſtion between the teſtator's 


heir at law, and the eldeſt fon of E. L. it 
Was held, that the eldeſt ſon ſhould take. 


Vol. i. page 489 


Lands are deviſed after ſuch time as my debts and 


legacies ſhall be fully paid by the rents and profits 
thereof, to E. for life, with remainder to 
his iffue male, remainders over. E. entered, 
and kept down the intereſt of the debts, 
and afterwards ſuffered a recovery, and 
declared the uſes to himſelf in fee. Held, 
that an eſtate for life was veſted in E. at 
the time of the recovery, although the debts 
were not paid, and that E. could make a 
good tenant to the precipe. ll. 1 
7. S. being ſeiſed of ſome lands in fee, and 
ceſtui que truſt of others, deviſes them all to 
A. for life, with remainder to his firſt and 
ſecond ſon in tail male (going no farther) 
and after A.'s death, without iſſue male, to 

a charity. Held, that A. was tenant in tail 
until iſſue born, ſave as to the truſt eſtate; 
e 

A. deviſed to her daughter E. my ſtrong box and 
whatſoever is in it, and all my cheſts and cali- 
nets, and whatſoever is in them. This ſtrong 
box was fixed upon a frame containing ſeve- 
ral drawers, and in thoſe drawers were 
found bank notes, and other things of value. 
Held, that the whole paſled by the deviſe. 

2 iii. 36 

A deviſe of lands to truſtees, who are after- 
wards changed by a codicil, 1s not revoked 
by the codicil; but the new truſtees ſhall 
ſtand ſeiſed upon the truſts of the will, al- 
though the word hers is not made uſe of in 
the codicil. | iii. 107 
Where the deviſee of lands, with remainder to 
the heirs of his body, dies in the lifetime 
of the teſtator, the deviſe becomes void. 
iii. 161 

A. deviſes real and perſonal eſtate to B. for 
life, with remainder to the heirs of his body; 
the limitation over is voic, as to the per- 
ſonal eſtate, and B. ſhall take it abſolutely. 
iii. 257 

Lands are deviſed to be ſettled on A. and B. and 
the ſurvivor of then and their heirs, ec ually 2 


r 


z divided between them, ſhare and ſhare alike. | 
A, died in the teſtator's lifetime; and the 
queſtion was, Whether his moiety ſhould 
deſcend to the heir atlaw of the teſtator, as 
a lapſed deviſe, or ſhould go to B. the ſur- 
viving deviſee? Held, that the firſt part of 
the deviſe made 4. and B. plainly joint 
tenants, and "therefore B. by ſurvivorſhip, 
became entitled to the whole for life; but 
that the inheritance being deviſed to them 
as tenants in common, one moiety lapſed 
by A.'s death, in the. teſtator's lifetime, and 
ſhall go to the teſtator's heir atlaw, and the 
other moiety ſhall go to the heir of B. 
Vol. iii. page 297 
In what caſe the deviſe over of a perſonal 
eſtate, on failure of iſſue of the firſt deviſee, 
may be good. iii. | 383 
Where there is a truſt eſtate in the anceſtor, + 
and a uſe executed in the heirs of his body, 
theſe different intereſts cannot unite ſo as 
to give the anceſtor an eſtate tail, by opera- 
tion of law. lil. 458 
A deviſe to one, with a limitation over to an- 
other, if the firſt deviſee dies without iſſue, 
creates, by conſtruction of law, an eſtate 
tail in the firſt deviſee. 111. 467 
A. deviſed his eſtate to his ſon in tail, with 
remainder to B. for liſe, on condition that 
he ſhould change his name; and if he 
did not, then the eſtate was given over 
to D. The ſon died without iſſue. B. 
performed the condition, and died. In this 
caſe, D. took no eſtate on the death of B. 
but it went to the heir at law of the teſta- 
tor. iii. 486 
In what caſe a particular eſtate, expreſsly 
given, ſhall not be altered by any implica- | 
tion from ſubſequent words. lll. 528 
What words will amount to a good charge 
upon a teſtator's real eſtate, for ſuch debts 
as his perſonal eſtate is inſufficient to pay. 
iv. 90 
Deviſe of lands on failure of iſſue of the body 
of B. and for want of heirs male of the 
teſtator's own body, to his daughter F. and 
the heirs of her body, does not give B. an 
eſtate tail by implication ; and the deviſe to 
F. is executory and void, as being on too 
remote a contingency iv. 96 


Lands are deviſed 40 4. chargeable with a le- 
Vor. VII. | 
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gacy to M. upon the contingency. of his 
dying without iſſue male. The legatee 
died before the contingency happened, but 
her perſonal repreſentative is entitled to the 
legacy. Vol. iv. page 228 
Deviſe of lands to three ſeveral perſons for 
life ſuceeſſively, with remainder to their firſt 
and other ſons, remainders over. The re- 
mainders over are void, as tending to a per- 
petuity. i. 244 
A. deviſed all his real eſtate ta his ſon B. and 
his iſſue, with remainders over; and direct- 
ed the reſidue of his perſonal eſtate to be 
laid out in land, and fettled to the ſame 
uſes. B. died without iſſue, before the re- 
ſidue was laid out. His executor is not 
entitled to it, but it ſhall be inveſted in the 
purchaſe of lands, according to the will. 
iv. 263 

A. by will gives all his real and perſonal eſtate 
to truſtees, in truſt for the payment of his 
debts and legacies; and then to the uſe of 
his eldeſt ſon J. and his heirs for ever: And 
failing iſſue of F. then to the uſe of his ſecond. 
ſon L. and his heirs for ever: And failing 
iſſue of that ſon, to his third fon G. and his 
heirs for ever: And failing iſſue of that ſon, 
then to the uſe of every other ſon that I ſhall or 
may have, and their heirs for ever : And failing 
my iſſue male, then to the uſe of my iſſue female, 
and their heirs for ever. Held, that accord- 
ing to the intention of the teſtator, his ſons 
took ſucceſſively an eſtate in tail male; and 
that upon the death of the eldeſt ſon, leav- 
ing only a daughter, the ſecond ſon took 
in the order of ſucceſſion. v. 14 
Where a teſtator making proviſion for the dif- 
ferent branches of his family, gives a fee 
ſimple eſtate to one, and a ſettled eſtate to 
another, imagining that he had power ſo 
to do; a tacit condition is implied to be 
annexed to the deviſe of the fee ſimple eſtate, 
that the deviſee thereof ſhall permit the ſet- 
tled eſtate to go according to the will; and 
if in that refpect he ſhould diſappoint the 
will, what is deviſed to him, ſhall go to 
the perſon ſo diſappointed. It being pre- 
ſumed, that if the teſtator had known his 
defect of power to deviſe the ſettled eſtate, 
he would, out of the eſtate in his power, have 
provided for that branch of his family who 
78 


was 


was not entitled to the ſettled eſtate; and 
have declared, that no perſon ſhould enjoy 
a legacy or deviſe, who controverted his 
power as to any benefit given to another. 
Val. v. page 165 
W here a father diſpoſing of his eſtate, hap- 
pens to give a younger ſon, what was ſet- 
tled upon the elder, and at the ſame time 
gives the elder ſon ſome other provilion ; if 
the elder will defeat the will in any part, he 
ſhall not at the ſame time take any beneſit 
under it. V. 180. note. 


Deviſe to L. H. for his natural life, and no 
longer, provided he takes the name of R. 
and after his deceaſe, to ſuch ſon as he ſhall 
. have, lawfully to be begotten ; and for de- 
fault of ſuch iſſue, to V. and his heirs for 
ever. Held, that upon the true conftruc- 
tion of the will, and to effectuate the ma- 
nifeſt general intent of the teſtator, L. H. 

muſt be conſtrued to take an eſtate in 
tail male. V. 278 


A. deviſes 30,0007. South Sea annuities to truſ- 
tees, in truſt to pay the dividends to F. S. 
until an exchange of certain lands ſhall be 

made between him and V. and then the 
capital to be equally divided between them. 
M. dies before the time limited by the will 
ip for making the exchange expires. Held, 
1 that J. S. is abſolutely entitled to the 
4 whole legacy. V. 349 
FJ. S. deviſed lands to his ſon A. and other 
| lands to his fon J. and in cafe both of them 
| ſhould die unmarried, and without lawful 

11 iſſue, then his three daughters were to 
have the lands as tenants in common, and 

not as joint tenants. Both the ſons died 
unmarried, and without iſſue; and two of 

the daughters died in the lifetime of the 
| ſurviving ſon, leaving iſſue. Held, that 
the three daughters had ſuch a contingent 
intereſt veſted in them upon their father's 
death, as was tranſmiſſible to their repreſen- 
tatives, and that the ſurviving daughter 
was not entitled to the whole. V. 388 

Where a teſtator deviſes a leaſehold for years 
to one for life (who has no children), with 
remainder to his firſt and other ſons in tail 
male; remainder to another for life, and 
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to his firſt and other ſons in tail male , 


with ſeveral remainders over; if the ſe. 
cond tenant for life has a ſon born, be. 


fore the firſt tenant for life has a ſon, the 
remainder in tail limited to that ſon will 
veſt; and all the ſubſequent remainders 


which were good as poſſibilities, while the 
contingency of a nearer heir's coming in 


e were in ſuſpence, are fo facto from that 
moment determined. And though ſuch 
tenant in tail ſhould die an infant, the 
next day after his birth, yet the ownerſhip 
of the term muſt veit, and his adminiſtra- 
tor mult take it; ſubject only to be de- 
feated by the birth of a ſon of the firſt te. 
nant for life, who will ſtill be prior to 
ſuch inteſtate infant in the order of iimita- 


tion, Vol. v. page 435 
A. being ſeiſed of the reverſion in fee of a ſet- 


tled eitate, and of other eſtates in fee ſimple 
in poſſeſſion, makes his will, and thereby 


deviſes ſeveral deſcribed eſtates to his wife 


and her heirs ; and adds, all other my landi 


tenements and hereditaments. Theſe words, 


however forcible ex vi termini, to carry the 
reverſion of the ſettled eſtate, will not fo 
operate, where a contrary intent appears 
clearly upon the face of the will. v. 496 


J. S. deviſes his real eſtates to truſtees, in 


truſt for ſeveral, perſons for life, with re- 
mainders to their firſt and other ſons in tail 
male ſucceſſively ; but directs his truſtees, 
upon the birth of every ſon of each te- 
nant for life, to revoke the uſes before li- 
mited to their reſpective ſons in tail male, 
and to limit the premiſes to ſuch ſons for 
their lives, with immediate remainders to 
the reſpective ſons of ſuch ſons in tail male. 
Held, that this clauſe of revocation and re- 
ſettlement was void and of no effect, as 
tending to a perpetuity, and repugnant to 
the eſtate limited. v. $592 


A. by will gives the reſidue of his eſtate to 


three of his children, ſhare and ſhare alike, 
as tenants in common, and not as joint te- 
nants. But, by a codicil, he revoked his 
daughter M. from being one of his reſidu- 
ary legatees, and in lieu thereof gave her 
a pecuniary legacy, This third ſhall go to 
the teſtator's next of kin, and does not be- 

long 


long to the two other reſiduary legatees, 
as ſuch. Vol. vi. page 1 
J. S. gives the reſidue of his eſtate to his 
daughter C. to diſpoſe of as ſbe ſhall think fit; 
but if ſhe ſhould die unmarried or inteſtate, 
then what was left to her ſhould go to his 
brother's children. C. poſſeſſed this re- 
ſidue, and diſpoſed of it in making purchaſes, 
and taking ſecurities in her own name. 
She afterwards died inteſtate and unmar- 
ried. Held, that all her perſonal eſtate 
belonged to her next of kin; and that no 
part of it could be conſidered as the ſpecific 
perſonal eſtate of her father, or go to his 
brother's children. vi. 36 
A deviſe to A. and B. and their heirs, in default 
of iſſue male and female of the teſtator's 
own body, is at the teſtator's death a de- 
viſe in poſſeſſion, and not an executory de- 
viſe; the contingency being determined at 
the inſtant the will takes place, viz. at the 
death of the teſtator without iſſue. vi. 58 
A man by will gives to his executor an an- 
nuity of 200 J. and charges his real eſtate 
with the payment of it. The teſtator by a 
codicil, atteſted by two witneſſes only, gives 
his executor another annuity of 1004. pay- 
able as mentioned in my will, Held, that 
the executor was well entitled to both the 
annuities; but that the annuity given by 
the codicil, was payable out of the perſonal 
eſtate. vi. 156 
Deviſe to V. the firſt ſon of the teſtator's 
brother R. for life, remainder to the firſt 
and other ſons of V. in tail male, remain- 
der to the ſecond ſon of K. for life, re- 
mainder to the firſt ſon of ſuch ſecond ſon, 
and to the heirs male of the body of ſuch ſecond 
en, remainders over. The firit ſon of K. 
died without iſſue male; whereupon the 
ſecond ſon entered and ſuffered a recovery. 
Held, that the ſecond ſon took an eſtate 
tail under the teſtator's will. . 222 


Where a man has an eſtate for life deviſed tohim, 
even with the negative words of no more, 
or n9 longer, or the like, yet if there is a ſub- 
ſequent deviſe in the ſame will to his heirs, 
theſe latter words 
are to be conſtrued as words of limitation, 
and not of purchaſe ; and will operate by 
force of the teſtator's general intention 


or the heirs of his body, 
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againſt his words, and give an eſtate in fee, 
Or in tail, to the anceſtor, and not to the 


heir. Vol. vi. page 227 


R. deviſes all his real eſtates to his ſon 7. for 
life, on condition that he ſhould, in twelve 


months after the teſtator's death, ſuffer a 


recovery of his own eſtate, and ſettle it to 


certain uſes mentioned in his father's will ; 
but if he ſhould neglect or refuſe ſo to do, 
then the teſtator declared, that the deviſe 
of his real eſtate to his ſaid ſon J. ſhould 
ceaſe and be void; and in that caſe, the ſame 
ſhould go according to the uſes before li- 
mited, in the ſame manner as if his ſaid ſon 
was really dead. J. ſuffered a recovery of 
his own eſtate, but declared the ſame to 
other uſes than thoſe mentioned in his fa- 
He nevertheleſs continued in 
the poſſeſſion of the deviſed eſtate. But it 
was held, that not having complied with the 
condition, he was not entitled to any be- 
nefit or advantage under the will. vi. 232 


And ſhould account for the rents and profits 


of the deviſed eſtate, fo long as he had con- 
tinued in the poſſeſſion of it. vii. 303 


A. deviſes an Exchequer annuity of 1000 /. 


to truſtees, in truſt for his grandſon John, 
for ſo many years as he ſhould live; and from 
and after his deceaſe, for ſuch perſon as at the 
time of his death ſhould be the heir male of 
his body, and in cafe there ſhould be no ſuch 
perſon, then in truſt for ſuch perſon as ſhould 
be the heir male of the body of the teſtator's 
ſon John. The grandſon Fohn died an in- 
fant, and without iſſue; and about four 
years afterwards, the teſtator's ſon John 
had another ſon born, named George, who 
alſo died an infant, and without iſſue, Held, 
that the abſolute property of this annuity, 
veſted in George, and taat upon his death, it 
belonged to his father as his adminiſtrator. 

vi. 232 


J. S. gives all his perſonal eſtate to truſtęes, in 


truſt to pay the intereſt thereof tol1s wiſe, io 
long as ſhe ſhould continue his widow ; but 
if ſhe married again, then he directed his 
truſtees to pay her an annuity of 110 J. and 
no more, during her life; and in that caſ, 
he gave the reſidue of his eſtate to his fon 


P. but made no diſpoſition thereof in the 


event of his wife's not marrying again. 
'The 
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The wife did not marry; and upon a queſ- 
tion to whom this reſidue belonged, the 
Court held, that it belonged to the repreſen- 
tatives of the ſon, who had attained 21, 
and died in his mother's lifetime, J. vi p. 260 
A. gives all his worldly ſubſtance to his daugh- 
ter F. provided ſhe marries with the con- 
ſent of his executors; but if ſhe ſhould 
marry without ſuch conſent, or ſhould die 
without iſſue, then he gives his eſtate to 
other perſons, The daughter married with 


conſent, but died without ever having had 


any iſſue. Upon a queſtion, when this be- 
queſt over took effect, it was held to take 
effect upon the death of the daughter, with- 
out iſſue living at that time. vi. 309 
So, where a man gives his eſtate to his wife, 
ſo long as ſhe ſhall remain unmarried, but 
if ſhe marries, then to his daughter, and 
in caſe the daughter ſhould die without 
leaving iſſue, then to J. 1 daugh- 
ter died without iſſue in the mother's life- 
time, who ſtill remained a widow. Held, 
that the reverſionary intereſt belonged to 
J. S. upon the death of the daughter, with- 
out iſſue then living. vi. 354 
But where a woman having a power of ap- 
pointing 3000/7. executes her power, and 
appoints that ſum to be paid to certain per- 
ſons, upon the death of her ſon without 
iſſue; the Court held this to be a general 
failure of iſſue, and that therefore the con- 
tingency was too remote. vi. 420 
A. by will gives his Bank ſtock, Exchequer 
orders, and other parts of his perſonal eſtate 
to B. for life, and after her deceaſe, to the 


heirs male of her body lawfully begotten 


for ever; and for want of ſuch iſſue, to C. 
for life, and if he marries and has iſſue, to 
his heirs male lawfully begotten for ever. 
Held, that B. took the abſolute intereſt, 
and that the deviſe over to C. was void. 
vi. 450 

Where the words of a will give an expreſs 
eſtate tail in a freehold, the ſame words ap- 
plied to perſonal eſtate, will give the whole 
intereſt; for otherwiſe it would create a 
perpetuity, which the law abhors; inaſmuch 
as no recovery can be ſuffered of, or affect 


perſonal property. vi. 456 


L. M. gave 40001. Bank ſtock to truſtees, 
in truſt to pay the dividends to his daughter 
E. for life, and after her death, he directed 
the principal to be divided equally between 
her children, at their ages of 21, or mar- 
riage; but if they ſhould die before, then 
to his ſon L. The daughter had two chil. 
dren who bath attained 21, but one of 
them died in her lifetime. Held that this 
legacy did not veſt abſolutely in the chil- 
dren of E. on their attaining 21, but only 
in ſuch of them as ſhould be living at the 
time of her death, Vol. vi. page 559 

A. deviſes lands to his eldeſt ſon for life, re- 
mainder to the heirs male of his body law- 
fully begotten ; remainder to the youngeſt 
fon in like manner; remainder to any af- 
ter born ſon of the teſtator's for life, re- 
mainder to the heirs male of the body of 
ſuch after born ſon ; and for want of ſuch 
iſſue, to his brother T. for life, with re- 
mainder to the heirs male of his body. The 
teſtator was on his death bed at the time of 
making his will, and died in about three 
weeks afterwards. The youngeſt ſon how- 
ever died before him, and the eldeſt enjoy- 
ed the eſtate, but died without iſſue, and 
without having barred the intail. Upon a 
queſtion, whether the limitation over to the 
teſtator's brother, ought not to be conſider- 
ed as depending upon a general failure of 
iſſue, and conſequently too remote; it was 
held, that a remainder after eſtates tail was 
veſted in the brother, and that the teſtator 
had not the event of a ſecond marriage in 
his contemplation. vii. 130 

A man deviſes the uſe of his furniture, &c. at 

B. to his wife for life, on condition of her 
reſiding there. He afterwards ſuffers a re- 
covery of the eſtate at B. and dying with- 
out republiſhing his will, the eſtate deſcends 
to his heir at law. Held, that the wife was 
entitled to the uſe of the furniture, &c. diſ- 
charged of the condition, which the reco- 
very had put out of her power to perform. 

| vii. 177 

F. S. gives the reſidue of his eſtate to his 
daughter E. for life, and after her death, to 
be equally divided among her children, 
when the youngeſt ſhould attain 21. But 
if his daughter ſhould die without any child, 


or 


e. 


or the youngeſt ſhould not arrive to 21, 
and none of them ſhould have left lawful 
iſſue, then he gave the reſidue to other per- 
ſons. E. had only one daughter, who mar- 
ried and had four children, but both ſhe 
and all the children died in the lifetime of 


E. Held, that upon the death of E. with- 


out any child then living, the deviſe over 


took effect. Vol. vii. page 223 
Deviſe to A. as ſoon as he ſhall accompliſh 
his full age of 21 years. A. was born on 
the 16th of Auguſt 172 5, and died on the 
15th of Auguſt 1746. Held, that he lived 
to attain his full age of 21. vii. 235 


J. S. deviſes to his wife and her heirs, all his 


manors, meſſuages, advowſons, Ic. in the 


county of H. for the purchaſe whereof he had 


already contracted and agreed. The teſtator 


had two adowſons in that county, one of 
which he had not only contracted for, but 
it had been actually conveyed to him, prior 
to the making of his will. Held, that this 
advowſon was well deviſed; for otherwiſe 
the word advowſons, in the plural number, 
would have no effect. | vii. 353 
A. gave and bequeathed to his mother, all the 
remainder and reſidue of all the effects both 
real and perſonal, which he ſhould die poſ- 
ſeſſed of. Held, that the word effe&s, as 


uſed in this will, was ſufficient to carry the 


inheritance of the teſtator's real eſtate. vii. 
467. 


105 Diſcoverp. 


Perſons claiming lands by a will, or other vo- 
luntary diſpoſition, and having the law on 
their ſide, are entitled, as againſt an heir at 
law, to the aſſiſtance of a Court of Equity, 
for a diſcovery of the deeds and writings re- 
lating to the deviſed eſtate, and to have 
them delivered up, as following the lands. 

. 397 
The known method of recovering eſtates held 
by aliens, for the benefit of the Crown, is 
by a commiſſion under the Great Seal, to 
enquire into the facts; and on the inqueſt 
finding them, to ſeize the eſtate into the 
King's hands. And in order to prove theſe 


facts, the King has the.ſame right to a diſ- 


covery, by the aſſiſtunce of a Court of E- 
Vor. VII. 


* 


| 


* 


quity, as the ſubject has, and founded on 
the ſame principle of juſtice; viz. that it is 
in general againſt conſcience, for any one 
to enjoy the property of another, by con- 
cealing his right. Vol. v. tage 97 


Diſlenters. 


A freeman of the city of London is elected one 
of the ſheriffs, but refuſing to take the of- 
fice on account of his being a diſſenter, and 
as ſuch, not having received the ſacrament 
according to the rites of the church of Exg- 
land, within a year before his election; an 
action is brought againſt him for the pe- 
nalty incurred by ſuch refuſal, and a judg- 
ment recovered. The action being brought 
in the Sheriff's Court, a writ of error was 
brought in the Court of Huſtings, where 
the judgment was afirmed. But the de- 
fendant having obtained a ſpecial commiſ- 
ſion of errors, the judges delegates reverſed 
both the judgments ; and on a writ of er- 


ror in Parliament, thts judgment of rever- 
ſal was affirmed. Vi. 181 


| Dawer, 


A jointure ſettied on a wife, by articles pre- 
vious to the marriage, but to which ſhe was 
no party, will not bar her of dower. i. 538 

Where a man deviſes a moiety of his eſtate, 
after payment of debts, legacies, and por- 
tions, to his wife for life, this will not bar 


ber of dower; but ſhe muſt elect, whether 


ſhe will inſiſt on dower, or waive it, and 
take under the will, for ſhe cannot do both. 
ibid. 

But where there does not appear to be a clear 
intention in the teſtator to bar his wife of 
dower, ſhe ſhall not even be put to her 
election; but ſhall have her dower, as well 
as the proviſions made for her by the will. 
"208 

By an Iriſb ſtatute, 6 Ann. a woman by ſub- 
til means, or ſecret inſinuations and delu- 
ſions, threats, or menaces, prevailing on the 
ſon and heir apparent of any perſon, having 


lands of the yearly value of 507. or perſonal 
eſtate of the value of 500/7. to marry her; 


is rendered incapable of demanding any 


dower or thirds, or other intereſt, out of 


7 H the 
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the real or perſonal eſtate of her huſband. 
But this being in the nature of a penal ſta- 
tute, muſt be conſtrued ſtrictly ; and there- 
fore, where it is pleaded to a writ of dower, 
the jury muſt expreſsly find, that ſubtil 
means, &c, were uſed, for they are not to 
be preſumed from circumſtances. Vol. iv. 


page 362 


A woman married under the age of 21, having 


before ſuch marriage a jointure made to 
her in bar of dower, is thereby bound, and 
barred of dower, within the ſtatute 27 Hen. 
VIII. c. 10. v. 570 
Dower, though a juſt and honourable provi- 
fon for the wife, is a right inconvenient to 
the heir, preventive of the free uſe and im- 
provement of his lands, and in great eſtates, 
a far more ample proviſion than can be rea- 
ſonably demanded or expected. The legiſ- 
lature therefore, in paſſing the act 27 Hen. 
VIII. intended, that all women capable of 
contracting marriage, ſhould be bound by 
jointures made before marriage, which are 
preſumed to be ſettled by the advice of pa- 
rents, guardians and friends; or if made 
only by the huſband, with their own con- 
ſent, fairly and without fraud, ſtill it was 
thought reaſonable, that ſhe whom the law 
allowed to bind herſelf by the marriage, 
which is the principal contract, ſhould be 
bound by a proviſion which is acceſſory to 
that contract, and a condition of it. v. 577 


—̃ 


Erroꝛ. 


O writ of error lies to Parliament, for a 
refuſal of the Court of B. R. to grant a 
peremptory writ of mandamus. iii. 178 


A-writ of error was brought in B. R. in the 


lifetime of King Geo. I. but was not argued 
till after the acceſſion of King Gee. Il. when 


the judgment was affirmed. On a writ of 


error in Parliament, this judgment was re- 
verſed ; it being held, that the firſt writ of 
error (the King being the ſole plaintiff in 
the cauſe) was abſolutely abated. yi. 418 
A writ of error in Parliament from a judgment 
of any of the courts of law in Ireland, will 


not lie, unleſs the record firſt paſſes through 


the Court of King's Bench in England. Vol. 
iv. page 366 
D: if this practice is not altered by the 
repeal of 6 Geo. I. c. 5? 

Error does not lie for the misfinding of a ver- 
dict by a jury, but in ſuch caſe, the proper 
remedy is by application to the Court in 
which the action is brought, for a new trial, 


vii. 48 


Evidence. 


Depoſitions taken in a former cauſe, where 


neither the preſent plaintiff or defendant 
were parties, cannot be read as evidence; 
but if either of them was a party in the 
former cauſe, the depoſitions in that cauſe 
may be read againſt ſuch of them as was a 
party. i. II. Sed vide iv. 157 

The ab/traf of a deed is no evidence; and 
much leſs an atteſted copy of ſuch al/trag. 

wid, 

No evidence can be given on the hearing of 
an appeal in the Houſe of Lords, which was 

not read, or inſiſted on, in the Court below. 
1. 70. Sed vide 590. 

A draft of articles of partnerſhip, with an ac- 
count ſtated, and the payment of money 
by the acting partner to the-others, are al- 
together ſufficient evidence of the partner- 
ſhip, whereon to ground a decree for an 
account. i. 196 

In what caſe a ſubſcribing witneſs to a will, 
to whom the teſtator was indebted at the 
time of his death, is a competent evidence 
to prove ſuch will. 1. 253 

Copies of a note, bill of ſale, and ſtated ac- 
count, if attended with circumſtances of 
undeniable credit, will be admitted as evi- 
dence, i, 261 

Particeps criminis, in the caſe of fraud, is the 
moſt proper perſon to diſcover and prove 
it; and eſpecially, when what he ſo proves 
turns to his own pr2judice, _ 1. 273 

Where the ſurplus of a teſtator's perſonal eſtate 

is not diſpoſed of by his will, parol evidence 
is admiſlible to ſhew an intention of giving 
it to his executor; it being only to rebut 
an equity, ariſing by implication in favour 
of the next of kin, 1. 3055 oe 


e 


In what caſe old rent rolls are admiſſible evi- 


dence to prove fee- farm rents. Vol. i. page 
367 

But an inquiſition poſt mortem is not evidence, 
unleſs it is proved that a commiſſion iſſued 
to warrant it. ibid. Sed vide iii. 208 

After a decree of forecloſure is made abſolute, 
and an acquieſcence of eleven years in the 
mortgagee's poſſeſſion under it; no parol 
evidence of his promiſing to account and re- 
convey on payment of his money, can be 
admitted, 1. 414 

The depoſition of a perſon concerned in in- 
tereſt cannot be read. i. 590. Sed vide 253. 

A decree between other parties, may be read 
as a precedent, but not as evidence. ii. 31. 
Sed vide iv. 33 

Letters of the hand writing of a party, are 
ſuficient evidence of a truſt, ſo as to take 
the caſe out of the ſtatute of frauds, ii. 

39. 

A decree in a former cauſe is no evidence 
againſt a party in the cauſe, who was not 
brought to hearing. ii. 56 

The entries of the names and titles of perſons 
in a church book, either of marriages or 
births, is not poſitive evidence of the mar- 
riage or birth of any perſon ; unleſs the 
identity of the perſons named in ſuch entries 
is fully proved, and ſtrengthened alſo with 
circumſtances of cohabitation, or the allow- 
ance of the parties. Ill. 92 

Where an original will is loſt, and from the 
exemplification thereof, under ſeal of the 
Prerogative Court, there is reaſon to ſuſ- 
pect its validity, as to the diſpoſition of the 
real eſtate; ſuch exemplification cannot be 
admitted as evidence, but the party claim- 
ing muſt be left to his remedy at law. 

li. 143 

Parol proof of a teſtator's directing his execu- 
tor not to trouble A. for a bond debt, is ſuffi- 
cient to ground a decree againſt the execu- 
tor, to deliver up the bond to be cancelled. 

il. 16 

The entries of a ſtatute ſtaple, and a defea- 
Zance thereon, in the book of the proper 
othcer, is good evidence, where the origi- 
nals are not to be found. lil, 28 

But an atteſted copy of an entry in the office 

of the Chamberlain of London, that A. was 


| 
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admitted to the freedom of the city, is not, 
after his death, ſufficient evidence to prove 
him a freeman, without proving the iden- 
tity of his, perſon. Vol. iii. p. 47 
A plaintiff after publication files a ſupplemen- 
tal bill, and examines witneſles to prove 
matters which were in iſſue in the original 
cauſe; this is irregular, and the ſupple- 
mental bill muſt be diſmiſſed, "Hi. 51 
In what caſe written evidence, not inſiſted on 
in any of the pleadings, ought not to be re- 
garded at the hearing ; eſpecially where it 
is of ſuſpicious appearance. lil. 93 
The refuſing a party liberty to prove exhibits, 
vivd voce, at the hearing of a cauſe in a 
Court of Equity, is irregular and unpre- 
cedented. lil. 119 
An old inquiſition poſt mortem, may be read as 
evidence, without producing the commiſ- 
ſion upon which it iſſued ; but it is neceſ- 
ſary to prove that ſuch a commiſſion did 


actually iſſue, which may be done, vivg - 


voce. ili. 208. Sed vide ii. 367 
Affidavits in ſupport of evidence given on the 
trial of an iſſue directed by the Court of 
Chancery, may be read upon an appeal from 
a decree of that Court. ii. 214 
But no proofs can be read on the rehearing of 
a cauſe, which were not read on the origi- 


nal hearing. ul. 231 
Parol evidence cannot be admitted to explain 
the words of a will. , 


Courts of Equity will not permit an examina- 
tion of witneſſes, in perpetuam rei memoriam, 
to defeat the title of a purchaſor for a va- 
luable conſideration, without notice. iii. 
473 

The producing a receipt for intereſt within 
20 years, indorſed on a bond by the obligee, 
is ſufficient to take oft the preſumption of 
payment ; though no proot be given when 
ſuch receipt was written and figned. 

til. 535 

A decree of the Court of Chancery, determin- 
ing a matter of right, is good evidence of 
that right, as to all perſons claiming under 
the party againſt whom the decree was 
made, though at the diſtance of 100 years 
afterwards. iv. 33 

Depoſitions of witneſſes taken in former 
cauſes, relating to the ſame matter for 


which 
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which a new-ſuit is inſtituted againſt ano- 
ther party, ought to be permitted to be read 
as evidence, on the hearing of ſuch new 
cauſe; although the witneſies themſelves 

are not proved to be dead. Vol. iv. page 
157. Sed vide. i. 11. 

Where one man is indebted to another by 
bond, and the obligee makes the obligor one 
of his executors and reſiduary legatees, 


without ſaying any thing about this bond 


debt, it ſhall conſtitute part of the reſidue of 
his eſtate; and no parol evidence, how- 
ever clear and ſtrong, ſhall be admitted, to 
ſhew the teſtator's intention to diicharge 
the party'from the bond. iv. 179 
In a diſpute between the Lord of a Manor and 
his tenants, relative to a cuſtom, deeds be- 
| tween the Lords and tenants of neighbour- 
ing manors, are admiſſible evidence to ſup- 
port and explain the cuſtom. iv. 204 

The anſwer of an impropriator, admitting 
the vicar's right to all tithes, except corn 
and grain, is not ſufficient evidence to eſta- 
bliſh that right againſt the occupiers. iv. 

216 

An old decree for the payment of tithes, is 
evidence of a vicar's right, though no en- 
dowment can be ſhewn, nor any proof of 
payment in purſuance ef that decree. iv. 
216, 235. 

Depoſitions of witneſſes are not to be ſuppreſ- 
ſed, becauſe made in the expreſs terms of 
voluntary affidavits, ſworn by them at the 
commencement of the ſuit. iv. 397 

Where a defendant croſs- examines the plain- 
tiff's witneſſes, he cannot afterwards 

move to ſuppreſs their depoſitions in chief. 
ibid. 

Affidavits of a defendant's illneſs and incapa- 
city to put in an anſwer, are admiſſible 
evidence on which to ground an application 
to diſcharge proceſs of contempt, and re- 
ceive the anſwer; though the ſuit be infti- 
tuted in Ireland, and the affidavits ſworn in 
England; and though a decree has been 
taken pro conſeſſo, in conſequence of the con- 
tempt. iv. 546 

A Court of Equity may, upon the teſtimony of 
witnefles, determine upon the ſanity or in- 
ſanity of a perſon, without ſending it to a 
trial at Jaw. Iv. 557 


| 
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A leaſe is atteſted by three witneſtes, and on 
t e trial of an ejectment to recover the lands, 
a ſingle witneſs proves, that two of the ſub. 
ſcribing witneſſes are dead, and that the 
third is reſident at Retterdam, in Holland; 
yet the plaintiff was permitted to prove the 
hand writing of all the three ſubſcribing 
witneſſes ; and having ſo done, he obtained 
a verdict. Vol. v. page 37 
B. the maſter of a ſhip, enters into a charter. 
party, on behalf of C. his owner, with D. 
On a bill brought by C. againſt D. for ſa- 
tisfaction of demurrage and other damages, 
B. is examined as a witneſs. At the hear- 
ing, the bill is retained, with liberty for C, 
to bring his action at law. This action 
was permitted to be brought in the name 
of B. after his death; and though he was 
the nominal plaintiff therein, yet his depo- 
ſition in the Equity ſuit, was allowed to be 
read in evidence at the trial of the action, 
V. 32M 
Where a deed is wilfully deſtroyed, -every 
thing is to be preſumed againſt the party, 
in odium ſpoliatoris ; and therefore, the pa- 
rol evidence of the perſon who prepared the 
draft, though at the diſtance of ſeveral years, 
is admiſſible to prove the general contents 
of it. V. 300 
The office copy of a bill cannot be read in evi- 
dence, if the original is not upon the file; 
though an officer of the Court is ready to 
prove, that the original cannot be found 
among the records, V. 340 
Entries of preſentments in the books of a 
manor, are not evidence of acts of owner- 
ſhip. | ibid. 
No parol evidence is admiſſible to prove a 
truſt. vi. 12 
Nor is the evidence of a perſon who prepares 
a will, admiſſible to prove the declarations of 
the teſtator, at the time of his giving inſtrue- 
tions for it. vii. 18 
But under certain circumſtances, parol evi- 
dence is admiſſible to explain the nature of 
an agreement in writing, and to ſhew the 
conduct of the parties concerning it. vi. 
445 
In what caſe an old map of a an eſtate is good 
evidence, to aſcertain the quantities and 
boundaries of particular lands. vii. 518 
Crccutors 


„Exccuterz. 


In what caſe a und of Equity willreſtraſn an 
executor, in the exerciſe of a diſeretionary 
power. Dol. i. page 34 
Where an executor makes an unfair appraiſe- 
ment, whichiis afterwards falſified in ſeveral 
«inſtances, by his own examination on in- 


In what caſe an executor may be liable to the 
demand of an attorney, whether there be 
aſſets or not. | it. .118 
An executor is not bound to give ſecurity, nor 
is it uſual for a Court of Equity.to compel 
him to give any, unleſs upon affidavit of in- 
ſolvency, or miſconduct. lil. 348 
But where an executrix marries a ſecond huſ- 
band, who is in neceſſitous circumſtances, 
and there are infant children of the firſt 
marriage, the Court will appoint a receiver. 
0 | ibid. 
Where an executor borrows, or advances 


money ſo borrowed. iii. $03 
cutors, neither of them is thereby excluded 


| eſtate undiſpoſed of. in, 1 
A. deviſes.the reſidue of his real and perſonal 
eſtate to his two executors, as tenants in 


him on bond. This bond debt is not re- 


ſhall be divided between them. iv. 279 
Where a man appoints two executors, and 
mäkes no diſpoſition of the reſidue or his 
eſtate, they are entitled to ſuch reſidue as 
joint tenants. iv. 224 
A. being poſſeſſed of a * for 14001. de- 
poſits it in the hands of B. who ſigns a 
proper acknowledgment for the ſame. A. 


his promiſſory note for the value, but the 
note was never paid. A. by his will gives 
ſeveral legacies, and appoints B. and ano- 
ther executors; but makes no diſpoſition of 
the reſidue ot his eſtate. Held, that the 
money due on this bond is part of the re- 


Vol. VII. 


terrogatories, he ſhall pay the coſts of the 
ſuit. i. 115 | 


money to pay ſome of his teſtator's credi- 
tors, more importunate than the .reſt, he is 
entitled to an allowance of intereſt for the 


Where a legacy is given to one of two exe- 


from the.ſurplus of :the .teſtator's perſonal 


leaſed or extinguiſhed by the devife, but 


common, and one of them is indebted to 


| 


afterwards aſſigns this bond to B. and takes 


ö 
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Ave, and ſhall go to the executors equally ; 5 


nenn 


and that B.'s note is not ſuch à debt, as 
can be extinguiſhed by his being made an 
executor. Hol. v. page 217 


An executor retaining a-large part of a teſta- 


-tor's perſonal eſtate, during the pendency 
of divers ſuits, touching the validity of 
ſome of his debts, ſhall be chargeable with 
intereſt for the annual balance in his hands. 
| vi. 319 

Where a man gives his wife a legacy of 300 /. 
which he declares to be her own money, 
and makes her executrix, but makes no 
diſpoſition of the reſidue of his eſtate, this 
legacy ſhall not exclude her from being en- 
titled to ſuch reſidue vii. 511 


Where an executor is ſued upon a parol pro- 


miſe of paying the debt, it is ſufficient to 
ground a judgment againſt the aſſets of the 
teſtator; but where ſuch promiſe is at- 
tempted to charge the executor per/oral.y, 
and to ground a judgment againſt his own 
effects, it muſt be proved to be in writing; 
other wiſe it is void. vii. 550 


* — 


* 2 3 * — — 


Fine. 


4 Tenant in tail, levied a fine tothe uſe 4 
B. for the life of R. with warranty; and 
aſterwards he levied another to the uſe of 
himſelf and his heirs, with warranty; and 
then ſold the lands to C. and his heirs. 
The firſt fine made a diſcontinuance only 
during the life of B. for when the wrongful 
eſtate which cauſed it is gone, it remains 
no longer a diſcontinuance. | i. 48 
The obtaining a fine by fraud, and eraſing 
ſeveral parts of it, to make it correſpond 
throughout, is a crime in the perſons con- 
cerned, but not relievable in a Court of 
Equity; being examinable only in the pro- 
per Court where the fine was levied; i. 

7 "op 

A "T0 mentions ako A two meſſuages, but the 
deed of uſes, befides mentioning theſe two 
meſſuages, has the general words of all 
other the meſſuages, lands, tenements and he- 
reditaments of the ſaid B. In this caſe, the 
deed and not the fine ſhall be the meaſure 
of what paſſes. i. 156 
No evidence of the caption of a fine, is ad- 
miffible to contradict the record of it, 
74 which 
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which is the chirograph ; and which can- | 
not be falſiſied, until it is reverſed or va- 
cated, Hol. i. page 379 
The intention of marriage articles for a ſub- 
ſequent ſettlement, will be ſo much re- 
garded in a Court of Equity, as that if a 
fing be levied to different uſes, the Court 
will ſet it aſide. al, 122 
Where a fine and recovery is of ſo many 
acres in S. the party intereſted ſhall have 
his election, where and in what parts of 
the eſtate, the fine and recovery ſhall ope- 


rate. ii. 466 
A fine cannot be levied of money, or of the 
truſt of money. ll. 494 


There muſt be an actual entry, to avoid a 
fine; and no ejectment can be maintained, 
where the demiſe is laid before the time of 
ſuch actual entry. iv. 353 


Foreign Laws, Cuſtoms, Oc. Tl 


An agreement made in Paris on the mar- 
riage of two French people, touching the 
wife's fortune, will be decreed in Eng- 
land to be executed accordingly. 1. 38 

By the cuſtom of merchants, if the maſter of 

a ſhip is ſupplied with neceſſaries for the 
ſhip, by the order or credit of any freighter; 
the owner of the ſhip is liable to ſuch freigh- 
ter, far the value of the neceſſaries ſo fur- 
niſhed 1. 284 

By the laws of Antigua, all deeds relating to 

e.ſtates in that iſland, muſt be regiſtered 

there, in order to make them effectual. iii. 

| 285. 

And by the ſame laws, all the ſtock, utenſils, 

. erections and buildings upon a plantation, 

are liable to the payment of debts, except 

negroes and other ſlaves, which are con- 
ſidered as affixed to the freehold, and can- 

nat be ſald to pay dehts, unleſs there is a 

deficiency of general aſſets. al, 289 


_ % WV 


Farfeiture. | 


Where a man after mortgaging his eſtate is 
indicted and outlawed for High Treaſon, 
his equity of redemption becomes forfeited ; 

and the Attorney General, on behalf of the 
crown, may redeem. 1. 222 


„ 8 * „ 


A. ſeiſed of a freehold leaſe for lives, is in- 


| 
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dicted and found guilty of coining ; the 
whole eſtate becomes forfeited to the crown, 
notwithſtanding the proviſo in 8 && 9 
Will. IIL c. 26. Vol. i. page 274 


The office of warden of the Fleet Priſon, is an 
ancient office of inheritance, held by grant 
from the crown; and is liable to be for. 
feited, by the warden's permitting a pri- 
ſoner to eſcape. Is 331 


Fraud. 


Tenant in tail made a leaſe to A. in conſidera. 
tion of his procuring a marriage between the 
leſſor and a lady of fortune. This conſide- 
ration was held to be fraudulent, and the 
leaſe ſet aſide. i. 57 

The defendant in a cauſe ſuppreſſes a ſettle. 
ment, but upon proof that it actually came 
to his hands, the party entitled ſhall hold 
and enjoy the lands according to the ſettle. 
ment, 1. 151 

A. being ſtanding counſel and manager for B. 
obtained leaſes for long terms, of different 
parts of his eſtate, and a releaſe of the 
equity of redemption of other part. On 
A bill brought to ſet aſide theſe tranſac- 
tions for fraud, it was proved, that A. had as 
great power over B. as a parent has over a 
child, and could perſuade him to do what- 
ever he pleaſed ; but it being proved an the 
other ſide, that the purchaſe money was 

nearly equal to the value of the lands, and 
that A. had in many reſpects been exceed- 
ingly ſerviceable to B. the bill was diſmiſſed, 

1. 16 

7. S. the heir at law of A. artfully * 
the original will of A and by ſuppreſling it, 
lays claim to the whole real eſtate, In 
this caſe, the Court declared, that the con- 
tents of the will, thus ſuppreſſed, ought to 
be moſt ſtrongly preſumed againft the de- 
fendant, and to be taken as ſtated in the 
plaintiff's bifl; and therefore it was de- 

creed, that the plaintiff ſhould hold and 
enjoy the eſtate, until the defendant pro- 
duced the will, and further order. i. 250 

A. with B. and C. as his ſureties, execute a 

bond to D. for ſecuring 300 l. and intereſt. 
The debt is paid by C. with the proper mo- 
ney of A. but C. neglects to dlivg up the 
bond 
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Sond to A. and afterwards procures it to be 


aſſigned as a collateral * ſecurity for a debt 
of his own. This is a groſs' fraud in C. 
and the Court will award a perpetual in- 
Junction, to reſtrain all. further proceed- 
ings upon the bond. 


moſt proper perſon to diſcover and prove it; 
- eſpecially, when what he ſo proves turns to 


his own prejudice. i. 474 


Lands of 3531. per ann. were demiſed in truſt, 


for the ſole and ſeparate uſe of K. during 
the joint lives of herſelf and her huſband. 


The huſband being afterwards outlawed 
for high. treaſon, theſe lands became for- 
feited, and were granted by the crown to 


S. his brother, ſubject to all legal and juſt | 


incumbrances. S. having withheld the 


rents of theſe lands from K, whereby ſne 


was reduced to great neceſſity, ſhe was pre- 
vailed upon to releale her intereſt to him, in 


conſideration of 100l. paid down, though the 
arrears. amounted to 1200/7. and an annuity - 
of 200 l. per ann. during the joint lives of 

herſelf and her huſband, This releaſe was 
Tet aſide as fraudulent, and S. was decreed 


to account for the whole rents and profits. 


A. under pretence that B. was inſtrumental in 


procuring an advantageous marriage for C. 
obtains a bond from C. to B. for 1000 
guineag, as a reward for his ſervices. The 
bond is paid when due; but nine years 


. afterwards, C..diſcovers the whole to have 


been a groſs impoſition in A. and. that he in 


fact received all the money. On à bill 
brought, A. was decreed to repay C. the 


whole nioney, with. intereſt and coſts. i. 


— 445 
J. S. and V. his eldeſt ſon, join in a mort- 


gage for 100 J. and intereſt; and after pay- 
ment it was declared, that the premiſes 
ſhould be: to the uſe of J. S. for life, re- 
mainder to V. and the heirs of his body, 

remainders over. B. takes an aſſignment | 


of this mortgage and afterwards purchaſes 
part of the premiſes of J. S. who levies a 
fine. This ſale was held to be a fraud upon 
IF. and ſet aſide accordingly. 1. 498 
A. made an abſolute conveyance of lands to 


Vol. ai. page 271 
In the caſe of fraud, a particeps criminis is the 


B. and his heirs, in conſideration of 15001. 
which was the full value; but on the next 
day, B. executed a defeazance, declaring 
"that if J. or his heirs, ſhould, within 16 
"years, pay B. the 1500/. the conveyance 
ſhould be void. B. entered and enjoyed 
the lands, and afterwards ſettled them upon 
his marriage; to which ſettlement A. was 
_ privy, but took no notice of the defeaz- 
ance. After B.'s death, A. ſet up the de- 
feazance, and filed his bill to redeem; to 
which the ſon and heir of B. pleaded his 
father's purchaſe deeds, and marriage ſet- 
tlement. The court were of opinion, that 
the intent of the conveyance being to en- 
able B. to obtain a wife with a conſidera- 
ble fortune, Tuch intention was fraudu- 
lent; and therefore awarded a perpetual 
injunction, to ſtop all further proceedings 
under the defeazance. Vol. ii. page 88 
A. agreed with B. for the purchaſe of timber, 
and together with. C. entered into a bond, 
that 4. his executors and adminiſtrators, 
ſhould not cut any timber under a particu- 
lar fize.; but A. s name was only made uſe 
of in this agreement for C. C. cuts down 
timber under the ſize ſtipulated ; but as 
there could be no remedy upon the bond 


the ſeller, and therefore relievable in equity. 

il. 170 

Where articles and a eonveyance are not ob- 
tained with the ſtricteſt fairneſs, a Court of 
Equity will ſet. them. aſide; and order the 
.conveyance to ſtand as a.ſecurity only for 
the conſideration money. ii. 405 
By an Jriſh ſtatute 6 Ann. all deeds executod 
after the 25th of March 1708, and not re- 
giſtered, are declared void. A leaſe of 
lands was neglected to be regiſtered, which 
the leſſor taking advantage of, granted a 
new leafe to another perſon, who brought 
an ejectment, and recovered. In this caſe, 
the original "leſſee was held to be relievable 
in equity; for the ſtatute being made to 
prevent fraud, ſhall never beuſed as a means 
to cover it. | ll. 425 
A. brought his bill for an allowance of a cer- 
tain ſum of money, as a commiſſion upon 
the ſale of goods by auction, Where he at- 


tended as a puffer, to enhancg the price of 
the 


againſt C. it was held to be a fraud upon B. 
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ſhe goods. Bill diſmiſſed with coſts; the | 
demand being of ſuch a nature, as ought 
not to have any countenance in a Court of 
Equity. Vol. iii. page 263 
Where a purchaſor takes advantage of the 
diſtreſs or ignorance of the vendor, or of 
any particular authority over him, a Court 
of Equity will ſet aſide the purchaſe as frau- 
dulent ; even after the purchaſor's death. 
lil. 560 
A. files his bill to be relieved againſt a long 
leafe granted by his anceſtor, upon the 
foot of fraud ; but not giving ſufficient evi- 
dence of the fraud, his bill was diſmiſled, 
with coſts. Some years after, A. filed a 
new bill for the ſame purpoſe, charging 
freſh proofs of the fraud, which were not 
diſcovered pending the former ſuit; and 
upon hearing this ſecond cauſe, the leaſe 
was ſet aſide. iv. 80 


J. S. on his coming of age, was prevailed on 
to join with his father, in making a ſettle- 


ment of the father's eſtate, but it being 


afterwards diſcovered, that this ſettlement 
was repugnant to certain articles which the 
father had entered into previous to his mar- 


riage, and which were totally concealed 
from FJ. S. the ſettlement was ſet aſide 


Iv. 


for fraud, and the articles eſtabliſhed. 


5 199 
A father makes his ſon by the firſt wife, agree 


to a proviſion for a ſecond wife and her 


children, in the ſon's own wrong, and 
who at the time of the agreement was ig- 


norant of his right. This is a fraud upon 


the ſon, and he is not bound to a perform- 
ance of the agreement. IV. 


Where in a treaty. for an agreement, one of 
the parties wilfully conceals a material fact, 


in arder to keep the other party in igno- 


Tance, and to profit by that ignorance ; 


this is a groſs fraud, and will, in Equity, 
ſet aſide the contract. iv. 497 


A. obtains a conveyance from an inſane per- 
fan, long before any commiſſion of lunacy 
aſſues. This is a fraud, and the convey- 


ance ſhall be ſet aſide ; though the conſide- 


ration money was naar the value of the | 
| ir. 557 


eſtate. 
A being a poor man, and weak in his intel- 
Acts, was prevailed on by B. his neigh- 


INDE X. 


bour to ſign a paper, alledged to be an ap- 
pointment of B. to be the receiver of the 
rent of a ſmall eſtate belonging to A. and 
let for 201. per ann. on a leaſe almoſt ex- 
pired. This paper afterwards appeared to 
be an agreement for a leaſe of the eſtate to 
B. at only 141. per ann. Soon after, B. ob- 
tained an actual leaſe from A. of this eſtate, 
for a term of 41 years, at the yearly rent 
of 141. in confideration of 5 5s. a receipt 
for which was ſigned and witneſſed ; but 
no notice was therein taken of the agree- 
ment. Held, that this leaſe was void, as 
having been obtained by fraud and impoſi- 
tion. Viol. v. page 30 
The wilful concealment or deſtruction of a 
deed, is a fraud upon the parties intereſted; 
and therefore every thing ſhall be preſumed 
in their favour, againſt the perſon guilty of 
the fraud. v. 300 
A. uſually employed B. as his agent to buy 
hops of the ſeveral planters in and about 
Canterbury, but having in a particular ſea- 
ſon, omitted to give him any orders at the 
uſual time, B. enters into a partnerſhip 
with three others, for purchaſing hops of 
that year, for their mutual benefit. The 
hops are accordingly purchaſed, but 4. 
having intelligence of this tranſaction be- 
fore they were delivered, prevails upon B. 
to declare to the planters, that he bought 
them as A.*s agent, and by that means A. got 
the hops delivered to him. Held, that this 
was a fraud upon the partners of B. and 
that A. ſhould account for the value of the 
hops, according to the higheſt price for 
which he fold them. vi. 380 
It is the peculiar province of Courts of Equity 
to give relief in all caſes of fraud, or of 
contracts in which any advantage is un- 
duly taken y either of the parties, of the 
diftreſs or neceſſity of the other. And 
therefore, where A. purchaſes an eſtate of 
B. for 1000 J. and gives his bond for part 
of the purchaſe money, and afterwards un- 
fairly gets the bond into his own poſſeſſion, 

2 Court of Equity will oblige him to pay 
the principal and intereſt thereby ſecured. 
vi. 614 

J. S. purchaſes an eſtate of his aunt for 


10,0007. which was proyed to be worth 
3 20,000 h 


r 


20, ooo l. and upwards, but in the convey- 
ance adds the conſideration of natural love 
and affection. Held, that this was a groſs 
fraud upon the aunt, and the conveyance 
was accordingly ſet aſide. Vol. vii. page 70 


Guardian. 


ND ER what circumſtances an ac- 
count ſettled between a guardian and 

his ward, ſhall be binding upon the ward. 
| 1. 372 
By an act of parliament paſſed in Ireland, 
2 Ann. © to prevent the further growth of 

» popery, no perſon profeſſing that religion, 
can be the guardian of an infant; but ſuch 
guardianſhip, where the perſon entitled to 
it is a Papiſt, ſhall be diſpoſed of by the 
Court of Chancery in that kingdom, to 
ſome near relation of the infant, being a 
Proteſtant, and one to whom the infant's 
eſtate cannot deſcend; and if there ſhall be 
no ſuch Proteſtant relation, then to ſome 
other proper perſon, who will uſe his ut- 
moſt care to educate the infant in the Pro- 
teſtant religion, until the age of 21. ii. 

| 179 

A declaration of a father upon his death- bed, 
that be expected A. his father would tate care 
to ſee his child educated in the Proteſtant reli- 
gion; is a ſufficient appointment, to make 
the grandfather guardian of the infant. 

| il. 539 

Where the father of an infant deviſes the guar- 
. dianſhip to the mother, the Court of Chan- 
cery has no power to controul this will, 
unleſs upon complaint and proof made of 

| miſbehaviour in the mother. iii. 341 
Where a guardian by his will remits to his 
ward whatever is due to him for his main- 


. tenance, it will include all demands for his 
education. iv. 186 


Incumbrances. 
| ORTGAGES are not to be prefer- 


red to other real incumbrances ; but 


they ſhall all take place according to their 
Vol. VII. 


ö 


priority, and as they ſeverally ſtand in order 
of time. Vol. i. page 66 
Lands are ſold to A. ſubject to an annuity of 
15 J. a year to the ſiſter of the vendor. 
The lands are afterwards mortgaged, and 
otherwiſe charged by A. and thus charged, 
deſcend to his heir at law. A Court of 
Equity will make a perſonal decree againſt 
the heir, for the arrears and growing pay- 
ments of this annuity. 1. 247 


Indictment. 


In an indictment for perjury, the crime was 
alledged to be committed in the time of the 
late King, but was charged to be againſt 
the peace of the zow King. This error is 


fatal, and renders the indictment totally in- 
fufficient. vi. 138 


Juſant. 


An account ſettled between a guardian and an 
infant ſoon after he comes of age, ſhall not, 
under certain circumſtances, be concluſive 
or binding upon the infant. l 372 

An infant is not bound by the decree of a Court 

of Equity, but muſt have a reaſonable time 
after he comes of age, to thew cauſe M ainſt 
it, li, I 

And upon his coming of age, he may amend 
his anſwer, or put in a new anſwer ; but 
he cannot amend an original bill, as to any 
points wherein it has been diſmiſſed upon 
the merits. lil, 301 

Where the father of an infant deviſes the guardi- 
anſhip to the mother, the Court of Chan- 
cery has no power to controul this will, un- 
leſs upon complaint and proof made of miſ- 
behaviour in the mother. Ul. 241 


By articles made previous to the marriage of a 


female infant, it was agreed, that in conſi- 
deration of a ſuitable jointure to be made 
by the huſband, after the wife ſhould come 
of age, the whole of her real eſtate ſhould 
be limited to the huſband in fee. The join- 
ture was accordingly ſettled ; andthe wite 
being of age, was a party to the deed. But 
it was held, that ſhe was not bound by the 
articles, and that her acceptance of a join- 
ture, did not amount to a conarmation of 
mem. ll. 51 
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The guardian of two infants gives each of 
them a legacy of 100 J. and remits what- 


ever was due to him for their maintenance. | 


This includes all demands for their educa- 
tion. Vol. iv. page 186 
In what caſe a Court of Equity will direct an 

enquiry, whether it will be for the benefit 

of an infant heir, to perform an agreement 

made by his father. iv. 435 
A mortgagor brings a bill to redeem, and ob- 

tains the uſual decree for an account, and 

the account is accordingly taken by the 

.Maſter. Before any further proceeding the 

plaintiff dies, and his infant ſon and heir re- 

vives, andcatries on the ſuit. In this caſe, he 
is bound by the account already taken, but 
ſhall be at liberty to ſurcharge and falſify it, 

if he can. iv. 447 
A female infant married, having before ſuch 

marriage a jointure made to her in bar of 

dower, is thereby bound and barred of dow- 

ef, within the ſtatute 27th Hen. VIII. c. 10. 


v. 570 
Aako2zmation. 


An information for an offence, is a ſurmiſe, 


or {yggeſtion upon record, on behalf of the 
King, to a court of criminal juriſdiction, 
and 1s to all intents and purpoſes the King's 


ſuit z and may be filed by the Solicitor Ge- 


neral, during the vacancy of the office of 
Attorney General. Vi. 345 
In iuch a caſe, it is not neceſſary in point of 
law, to aver upon the record, that the Attor- 
ney General's office was vacant, vi. 354 
How far an innuendo or averment 1s or is not 
neceſſary to ſupport a charge of a libel, 
conliſting in opprobrious words or ſigns, 


vii. 543 


Injunction. 


After five ſeveral trials at law, and the ver- 
dicts all the ſame way, the Court of Chan- 
cery will grant a perpetual injunction to 
ſtay all further proceedings at law, by the 
litigant parties, or any claiming under 
them upon the ſame title. i. 266 

That Court will alſo award a perpetual in- 
junction to reſtrain waſte, by ploughing, 
burning, breaking, or ſowing of down- 


| 


| 
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After two trials at bar by directton of the 
Court of Chancery, and both verdicts the 
ſame way, the Court will grant a perpetual 
injunction, and decree upon the right found 
by the verdicts. | Vol. ii. page 207 
Where a decree awards an injunction to put 
the plaintiff into poſſeſſion of the premiſes 
in queſtion, and at the ſame time directs 
the parties to fry the title at law; the de- 
cree is repugnant to itſelf, and muſt be re. 
verſed, as to the injunction. ii. 267. Sed 
vide iii. 276. . 

On a bill filed to ſtay waſte, and an affidavit 
of the waſte committed, an injunction ifſues 
till anſwer, or further order. And though 
the defendant, after putting in his anſwer, 
moves to diſſolve the injunction, and con- 
ſents to appear to an action of debt, or tro- 
ver, and to take ſhort notice of trial ; yet 
the injunction ought not. to be diſſolved, 
but continue till the hearing of the cauſe. 

MW. 374 

It is uſual in Ireland, for a leſſee who has been 
three years in poſſeſhon and is diſturbed, 
to file his bill in the Court of Chancery 
there, for an injunction to quiet him in poſ- 
ſeſſion, till evicted by due courſe of law; 
and this uſage is founded upon the equity 
of the ſtatutes againſt forcible entries. But 
all bills of this kind muſt alledge, and it 
muſt alſo be proved, that the ſole and ac- 
tual poſſeſſion is in the plaintiff, and that 
no ownerſhip or poſſeſſion is in any other 

.periotl. | ww, 128 

Under what circumſtances a commiſſion to 
examine witneſſes abroad, and an injunc- 
tion to reſtrain proceedings at law in the 
mean time, ought not to be granted. vil, 


192 


| But where the party applying for ſuch com- 


miſſion, appears from the nature of his 
caſe to be entitled to it, the granting an 
injunction in the mean time, is no more 
than a neceſſary conſequence of that right, 

vii. 245 


Jicſucance. 


Policies of inſurance againſt loſs or damage 
by fire, are not, in their nature, aſſignable z | 
nor can the intereſt in them be transferred 

from 


ne A 


from one perſon to another, without the 
expreſs conſent of the office. Vol. iii. p. 497 
Where a man purchaſes a houſe which is in- 
ſured, and afterwards burnt down, and /ub- 
ſequent to the accident, the purchaſor takes 
an aſſignment of the policy of inſurance, 
he is not entitled to recover upon this po- 
licy. lid. 
To recover upon a policy of inſurance, the 
party muſt bring an action at law; for if 
he files a bill in equity, it may be demurred 
to, and the demurrer will be allowed. iii. 
525 

Inſurance was made upon a privateer for a 
cruize of four months. During the cruize 
the crew mutinied, and carried the ſhip into 
port, whereby the benefit of the cruize was 
loſt. But as the ſhip, which was the only 
thing inſured, was in ſafety at the expira- 
tion of the four months, the underwriters 
were held not to be liable. . 
Sed vide ſeveral contrary determinations of 
the Courts below, in the notes, 138,—141 

In the caſe of a valued policy on both ſhip 
and cargo, the aſſured muſt recover the 
whole ſum underwritten z becauſe he could 
not have any claim for a return of premi- 
um for ſhort intereſt, if the ſhip had arrived 
ſafe, l vi. 588 
A wilful deviation from the due courſe of an 
inſured voyage, is in all caſes a determina- 
tion of the policy; from that moment, the 
contract between the inſurers and inſured 
is at an end; and it is totally immaterial 
from what cauſe, or at what place, a ſubſe- 
quent loſs ariſes, the inſurers being in no 
caſe anſwerable for it. vii. 459 


Inter eſt. 


Intereſt will run upon the aggregate ſum in a 
Maſter's report, from the time of confirming 
the report. i. 202, 566 

It has been the conſtant rule of Courts of E- 
quity in Ireland, that where by a general 
and national calamity, nothing is made out 
of lands which are a fund for the payment 
-of intereſt; no intereſt ought to run dur- 

ing the continuance of ſuch public calami- 


ty. i. 526 | 
An arxear of intereſt remaining due at the time 


of aſſigning a mortgage, ſhall not carry 
intereſt, Val. ii. page 59 
Where a ſhip and cargoe are wrongfully taken, 
the defendant ſhall anſwer the value there- 
of, together with intereſt; and this hap- 
pening in India, the intereſt of that coun- 
try ſnall be allowed, deducting the charge 
of the return. But as India intereſt varics 
in its rates, the computation ſhall be accoi d- 
ing to a medium rate, for the time ſince the 
ſhip and cargo were taken. We 72 
Where an obligee in a band obtains judg- 
ment for the penalty, and coſts, the judg- 
ment will not carry intrreſt. il. 159 
But where advantage is made of the money, 
intereſt ſhall be carried beyond the penalty. 
il. 251 

A Court of Equity will not carry intereſt be- 
yond the penalty of a bond, where the de- 
mand is ſtale, and appears to have been ne- 
glected for many years. i. 275 
But intereſt may be carried beyond the penal- 
ty, where the bond is only taken as a col- 
lateral ſecurity. ll. 333 
By marriage articles, the lady's father was 
to pay her portion at different times, and 
in different ſums, towards diſincumbertng 
the huſband's eſtate. The father advanced 
money to the huſband, and alſo maintain- 
ed his wife and child for many years. The 
money ſo advanced, together with an al- 
lowance for the maintenance, ſhall be ad- 
ded to the foot of the account, but ſhall 
not carry intereſt. ibid. 
Where exceſſive prices are charged for work, 
on account of ſlow and precarious pay- 
ment, no intereſt ought to be allowed ; for 
intereſt is only allowed, to ſupply the want 
of prompt payment. li. 500 


Where a man articles for the payment of a 


debt by inſtalments, each inſtalment car- 
ries intereſt from the time it ought to have 
been paid. iv. 164 
Under what circumſtances, an executor or 


truſtee ſhall be chargeable with intereſt for 


money in his hands. vi. 319 


Jatnf-Tenar: ts. 


J. S. being entitled to a debt of 20, ooo J. due 
from the crown, deviſes the fame to ſix of 


his 
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his relations, equally to be divided between 
them, ſhare and ſhare alike; and if either of 
them die, to the ſurvivors or ſurvivor of them. 
All the legatees ſurvived the teſtator, but 
before the debt was recovered, one of them 
dies. His repreſentative is not entitled to 
any part of this legacy. Vol. i. page 189 
Where lands are deviſed to B. and C. and the 
ſurvivor of them and their heirs, equally to 
be divided between them, ſhare and ſhare 
alike; B. and C. are joint-tenants for life, 
with ſeveral inheritances. iii. 297 
A. by his will gives ſeveral legacies to his 
children, and appoints his two elCeſt ſons 
joint executors ; but makes no expreſs diſ- 
Poſition of the reſidue of his perſonal eſtate, 
This reſidue belongs to the executors as 
Joint tenants ; and if one of them dies with- 
out making any ſeverance, the whole ſur- 
vives to the other. IV. 224 
Where two executors are joint-tenants of the 
reſidue of a teſtator's perſonal eſtate, their 
employing part of it in trade for their mu- 
tual benefit, does not amount to a ſeverance 
as to the whole. ibid. 
Lands are ſettled to the uſe of huſband and 
wife for their lives, remainder to the heirs 
of both their bodies. The children of this 
marriage are joint-tenants, and if any one 
dies before ſeverance, his ſhare ſhall ſurvive 
to the others. | vii. 49 
There is nothing hard, ſevere, or unreaſonable 
in the law of joint tenancy, there being al- 
ways an equal chance of ſurvivorſhip in all 
the joint tenants 
bad opinion of their own lives, they may 
ſever ; but if the joint tenancy be not ſe- 
vered, it is an evidence of intention in the 
party, to ſubmit to the chance of ſurvivor- 
ſhip; or of that ſupineneſs and neglect, to 
which the law affords no aſſiſtance vii. 57 


Jointure. 


Where jointure lands are covenanted to be of 
a certain yearly value, but fall ſhort, and 
the eſtate becomes forfeited for high trea- 

ſon; the jointreſs is entitled, as againſt the 
grantee of the Crown, to have the deficiency 
made good. 1. 405 


If any of them have a 


So where lands are ſettled in jointure, and co. 

venanted to be of the value of 500 l. per 
ann. but the huſband afterwards diſcovering 
a defect in his title, ſettles other lands, and 
declares them to be in recompence of all defi- 
ciencies, either in the title or value of the lands 
before ſettled ; the jointrels ſhall have lands 
of the full value of 500/. over and above 
the other lands, and all other proviſions 
made for her by her huſband's will. Vl. 
i, page 464 

A jointure ſettled on a wife by articles, to 
which ſhe was no party, will not deprive 
her of dower. 1, 538 

Lands ſettled in jointure, are covenanted to 
be of the yearly value of 10001. The huſ- 
band by will gives his wife 1000 J. and other 
legacies. The jointure lands prove defi- 
cient, 300 J. per anu. Held, that the le- 
gacies, which were admitted to be of 
greater value than the defect of jointure, 
ought to be taken in ſatisfaction of ſuch de- 
ficiency. | | i. $52 

In what caſe a jointreſs is entitled not only to 
have a deficiency in the jointure lands made 
good out of other lands, but alſo to come 
in as a ſpecialty creditor upon her huſband's 
eſtate, for the arrears of the deficiency, 
with intereſt. ill. 187 

Where, in marriage articles, the lands agreed 
to be limited in jointure, are expreſſed to be 
of the yearly value of 500 J. and afterwards 
prove deficient; this amounts to an agree- 
ment that they were of that value, and is 
a ſufficient foundation for making up the 
deficiency iii. 402 


Aus, 


A. gives three bonds to B. for 500 1. each, 
payable at different times. The two firlt 
are paid ; and upon the parties ſettling an 
acconnt relative to other matters, the 
third bond is delivered up by miſtake, in- 
ſtead of a particular voucher. Equity wil 
relieve againſt this miſtake, by directing an 

| Iſſue, to try whether there were two bonds 
or three, and whether the laſt bond was 
paid, or not. i. 134 

In a ſuit for tithe of hay, the defendants by 

their anſwer only, ſet up ſeveral moduſes by 


the 


| 
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the name of frew-tithes, In this caſe an 
iſſue is proper, to try the validity of theſe mo- 


duſes. Vol. i. page 140 


In an iſſue directed to try, whether M. made 


others; M. is wery properly made a party, 
and ought not to be a witneſs; for 
as a witneſs, he would be anſwering to his 
own advantage, by leſſening the number of 
his partners in a beneficial contract. i. 426 


In what caſes the Court of Chancery will 


ſettle a difference in damages, by way of 
eſtimate, without ſending the matter to be 
tried by a jury. | il, 65 
But whether a party has broken any of his 
covenants or not, is a matter properly 
triable at law; for the damages, ſuppoſing 
a breach, cannot be ſettled without ſuch 
trial. 11. 134 
No iſſue ought to be directed, to try a matter 
not fully put in iſſue in the cauſe; and 
therefore, where a bill was brought to take 
advantage of a forfeiture, by marrying with- 
out conſent, and an iſſue was directed to 
try whether the party was a papiſt or not, 
at the time of the marriage, the order was 
reverſed; and the plaintiff was left at li- 
berty to amend his bill, by putting in iſſue 
in the cauſe, the matter ſo intended to be 
tried by a jury. ll. 194 
-In the caſe of a charity, the moſt expeditious 
and leaſt expenſive methods of proceeding 
ſhould be adopted ; and where no material 
fact is diſputed, nor any point of law ariſes, 
but what a Court of Equity may determine, 
ſuch Court ought to determine finally, with- 
out directing an iſſue. 11. 287 
Where the facts of a caſe are ſo manifeſtly 
fraudulent, that the whole tranſaction may 
be called a fraud apparent; no trial at law 
ought to be directed. ll. 405 


A parſon ſued for 25. 9d. per pound for 


tithes of houſes in London, under the 
ſtatute 37th Hen. VIII. But an iſſue 
was directed to try, whether leſs than that 
ſum had ever been paid; though there was 
no proof of any regular modus. ii. 437 
An iſſue to try whether a particular manor 
was intailed by a particular deed, is not proper, 


being rather a point of law than a matter of | 
Vox. VII. 


fac; at leaſt ſo complicated, as not to be 
fit for the enguiry of a jury. V. ii. p. 457 


Where a party claims under marriage articles, 


8 
— 


| and ſettlements made in purſuance thereof, 


a contract for his own uſe, or in truſt for it is not ſufficient to direct an iſſue to try 


the validivy of the articles only; but the 
iſſue ſhould be extended, to try the execu- 
tion of the ſubſequent ſettlements. iii. 119 
In what caſe a commiſſion of inquiry is more 
proper to be directed, than an iſſue at law. 
iii. 180 
| Where, on an agreement for a leaſe, the rent, 
commencement, or duration of it are un- 
certain; or where the execution of the 
leaſe, or ſettling the particular terms of it, 
depend upon the conſent of a third perſon ; 
a Court of Equity will direct proper iſſues 
to aſcertain theſe ſeveral facts, before any 
ſpecihc performance of the contract is de- 
creed. iv. 567 
On the hearing of an information, brought 
for the recovery of certain mine dutics, 
the Court propoſed to the Attorney Gene- 
ral, an iſſue to try whether the Crown, er 


duties ; but the iflue being refuſed, the in- 
formation was diſmiſſed. On an appeal, 
the decree was reverſed ; and proper les 
to try the cuſtom were directed. v. 370 
An iſſue ought not, after the death of a per- 
ſon, to be directed to try what religion he 


In taking an account before a Maſter, one of 
the parties is charged with 4000 J. as the 
value of a note, which he had wilfully de- 
ſtroyed. The Maſter by his report allows 
this charge; and upon an exception being 
taken to the report in that reſpect, the 
Court firſt allowed, and afterwards over- 
ruled the exception. But upon an appeal, 
an iſſue was directed to try the fact of ſpo- 
liation, and what damage was ſuſtained 
thereby. vi. 364 
| Under what circumſtances a trial at bar is pro- 
- par to be directed, after the trial of an iſſue, 


| vi. 434 
Wherever the queſtion of right in a fuit com- 


menced in a Court of Equity, is a mere 
legal queſtion, the Court does right in ſend- 


ing it to law to be tried, upon a proper 


7 ; iſſue 3 


its leſſee, was, by cuſtom, entitled to thoſe 


was of in his lifetime. v. 454 
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After a ſentence in the Eccleſiaſtical Court, de- 
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iſſue; even though the whole of the evi- 
dence is written evidence, and the queſtion 
depends upon the conſtruction of that evi- 
dence, Vol. vi. page 459 


Courts of Equity have for many. years paſt 


adopted a practice, which has been ex- 
tremely beneficial to the ſuitor; for where 
they ſee. the diſpute between the parties is a 
mere queſtion of law, and muſt be ulti- 
mately determined there; inſtead of put- 
ting the parties to the expence of a diffuſe 
examination of witneſſes in equity, they 
have, by interlocutory orders, either directed 


an iſſue, or given the party liberty to bring 
an action within a limited time, and reſerved 


the conſideration of all further directions 


until after the verdict. And after a verdict 


has been found, it has been the uniform 


ꝓractice of the Court, for the party in whoſe 
favour the verdict has been obtained, to 
ſet down the cauſe for the further direc- 
tions.reſerved by ſuch interlocutory order. 
vi. 501 


A man ee an eſtate of his aunt, greatly 


under the value, but in the conveyance 
adds the conſideration of natural love and 
affection. The truth of this-confideration 
s proper to be enquired into by a jury, upon 
an iſſue. vii. 70 


termining.the queſtion of vcho are the next of 


Ein of an inteſtate, and granting letters of 


adminiſtration to the perſon found to be 
ſuch next of kin, the Court of Chancery is 
precluded from directing any iſſue to try 
that queſtion, Vit. 414 


Judgment. 


Where on a jointjudgment, one:of the parties is 


taken in execution, and afterwards diſcharged, 
it does not operate as a diſcharge of both; 
and a Court of Equity will reſtrain proceed- 
Ings upon an audita querela, brought to be 
relieved againſt this judgment, upon that 
ground. ii. 67 


A judgment of impriſonment againſt a de- 
fendant, to commence in futura, i. e. from | 


and after the determination of an impriſon- 
ment, to which he was before ſentenced 


For another offence, is good in law. vi. 


354 


IN D E X. 
Leafcs, 
ENANT in tail made a leaſe to 4. in 
conſideration of his procuring a'marriage 


between the leſſor, and a lady of fortune; this 
leaſe was ſet aſide as fraudulent. V. i. p. 5 


A. obtains a leaſe under the Great Seal, of 


lands lying in the county palatine of Lay. 
caſter ; this is a good leaſe, and need not 
be under the Dutchy Seal, notwithſtanding 
the ſtatute 3 Hen. V. i. 505 


In a leaſe the leſſor covenants, that if at the 


expiration of the term, the leſſee ſhould be 
deſirous of taking a further leaſe, the lef. 
ſor would grant ſuch further leaſe without 
any fine, and under the ſame rent and cve- 
nants only, as in this leaſe. A new leaſe is 
deſired and prepared, but it contains a co. 
venant to grant a further leaſe at the end 
of the new term; the leſſor objected to this 
covenant, as being in the nature of a per- 


petuity on his eſtate, but the objection Was 
over- ruled. 1. 522. 


It has long been an eſtabliſhed practice, to con- 


ſider thoſe who are in the poſſeſſion of lands 
under leaſes for lives or years, as having an 
intereſt beyond the fubſiſting term, and 
this intereſt is uſually denominated the t- 
nant-right of renewal ; which though not 
any certain or even contingent eſtate, 
there being no means of compelling a re- 
newal, yet is ſo adverted to in all tranſac- 
tions relative to leaſehold property, that it 
influences the price in ſales, and is often an 


inducement to accept of it in mortgages 
and ſettlements. vii. 438 


Legacics, 


Where a ſpecific legacy is given to A. pro- 
vided he gives no trouble to the executor, 
A. muſt releaſe all demands upon the teſta- 
tor's eſtate, before the executor is bound 
to deliver the legacy. | 1. 54 


J. S. by will gives to A. and B. whom he 


calls his wife's children, (not owning them 
to be his) 10s. a-piece and no more. Io 
the children whom he did own, he gives 
conſiderable legacies; but makes no dif 


poſition of the ſurplus of his perſonal eſtate. 


A. and B. are excluded from any ſhare of 
this ſurplus, and it ſhall be divided among 
the other children. Sek” ee 

An 


GENE R' aL 


An eſtate conſiderably mortgaged is deviſed 
to A. and ſeveral pecuniary legacies are 
given -to others, to the whole amount of 
the teſtator's perſonal eſtate. The mort- 
gage muſt be ſatisfied out of the perſonal 

_ eſtate, and the legatees muſt abate in pro- 
portion. Vol. i. page 210 

A. by will gives all his perſonal eſtate to his 
wife for life, and then gives to his grand- 
children T. and F. jool. a- piece, if they 
-attain 21, or ſhall be married. Theſe le- 
gacies are not payable till after the wife's 
death; but the legatees are entitled to have 
ſecurity or the payment of them at that 
time. ll. 45 

FJ. S. gives a legacy of 10001. to his neice 

E. at 18 or marriage; and by a codicil 
directs, that this legacy ſhall be made up 
Goool. payable at 21 or marriage. The 


niece was 18 and under 21, at the time of 


making this codicil, Held, that ſhe was en- 
«titled to intereſt for the whole 6000 J. from 


.the teſtator's death, though ſhe had not 


then attained 21. ill, 113 


. A. gave all his perſonal eſtate.to truſtees, un- 
til V. ſhould attain 24, and then to him, 
his executors, Cc. W. lived to attain 21, 
but died inteſtate before 24. Held, that 
his repreſentative was entitled, and that 
the right veſted in him immediately upon 
the teſtator's death; the age of 24, being 
only meant to direct the truſtees as to the 
time of payment. iii. 337 
FJ. S. deviſed his real eſtate to his ſon J. for 
life, and after his death, if he leaves any 
iſſue male, to other. perſons; and to one of 
them, he gave a legacy of 500 l. when he 
ſhould attain 21. The ſon died without 
iſue. The legatee alſo died; and on a bill 


brought by his adminiſtrator for this legacy, 


the queſtion was, whether it did not de- 


pend, together with his ſhare of the real 


.eftate, upon the contingency of the ſon's 
leaving iſſue male. The Court of Chan- 
cery held that it did, and therefore diſmiſſed 
the bill. But on an appeal, this decree 
was reverſed ; and the legacy ordered to 
be paid, with intereſt from the teſtator's 
death. ill. 353 
A. gives his daughter a legacy of 1000 l. to 


-be raiſed out of the.rents and profits of his 


„. 


eſtate, after payment of his debts, but with- 
out mentioning any particular time of pay- 
ment. This legacy will not carry intereſt, 
while auy of the teſtator's debts remain 
unſatisfied; nor will the Court direct it to 
be raiſed, by a ſale of any part of the 
eſtate, Vol. iii. page 503 
A. gives 100 l. South Sea ſtock to B. and an- 
other 100 J. of the ſame ſtock to C. pay- 
able in fix months after his death. Before 
the time expired, an addition was made by 
the Company to every 1007. ftock. The 
legatees are entitled to the additional, as 
well as the original ſtock, iv. 1 
A. by will gives a legacy of 5007. to B. on 
her marriage day, and directs, that any 
bonds or notes left by him in the hands of 
B. 's father, ſhould go in diſcharge, pro tan- 
ta, of the legacy. The teſtator had in fact 
depoſited ſundry ſecurities, but the ſtatute 
of limitations had run upon them in his 
lifetime. On a bill filed by the legatee 
after her marriage, ſhe was held to be en- 
titled to the legacy and intereſt, without 
deducting the value of the depoſited ſecu- 
rities; becauſe they could not, at the time 
of the teſtator's death, he applied in ſatis- 
faction of the legacy, within the intent and 
meaning of his will. V. 145 


Limitations. 

In marriage articles, there was à limitation 
to A. for life, without impeachment of 
waſte, and then to the heirs male of the 
body of A. to be begotten, and of the heirs 
male of the body of ſuch heirs male. The 
firſt words [ heirs male] are only a deſcrip- 
tion of the perſons who are to take, viz. the 

firſt and other ſons ; and the ſubſequent words 
denote what eſtate they are to take, viz. 
to the heirs male of their bodtes. ll, 122 


A. by deed, ſettles his eſtate to himſelf for life, 


and then to truſtees, to raiſe portions for 
his younger children, Provided, that if his 
eldeſt ſon, who was otherwiſe provided for, 
ſhould pay the portions, then the truſtees 
were to ſtand ſeiſed to the uſe of him, and 
of his right heirs male for ever. The ſon 
did not pay the portions, but died inteſtate, 
leaving D. his daughter and only child. 
Held, that D. being heir general, was en- 

titled 
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titled to the eſtate, ſubject to the portions. | 


1 
D p ; | a 


' Par:tage, 


HE ſentence of the Ecclefiaſtical Court, 

in a cauſe of jactitation of marriage, is 
concluſive; and the legality of that mar- 
riage cannot afterwards be agitated in a 
Court of Equity, even though the proceed- 
ings in the Eccleſiaſtical: Court were col- 
luſive. | uy iii. 62 


Marriage Articles. 


A. on marrying a ſecond wife, ſettled lands 
to himſelf for life, remainder to his wife 
for life, remainder to the iſſue male of the 
marriage, with remainders over. This ſet- 
tlement was defeazanced by a proviſo, that 
if A. or his heirs, ſhould, within years 
next iſſuing, ſettle other lands of equal value 


to the ſame uſes, then from and after ſuch . 


ſettlement, the uſes before declared ſhould 
ceaſe; and the truſtees ſhould ſtand ſeiſed 
to the uſe of A. his heirs and aſſigns. A. 
lived 23 years afterwards, but made no new 
ſettlement. The eldeſt ſon and heir of 4. 
within a year aſter his father's death, claim- 
ed the benefit of this proviſo; and he was 


held tobe entitled to it, on making a ſettle- 


ment of land accordingly. i. 342 
R. S. on his marriage, covenanted to lay out 
1000 J. in the purchaſe of lands of inherit- 
ance, to be ſettled on his wife for life, and 
that the reverſion ſhould deſcend to the 
child or children of the marriage. There 
was ifſue three children, but no purchaſe or 
ſettlement was made purſuant to the cove- 


nant. R. S. by his will gave his eldeſt fon 


ſundry debts, amounting to 2400/7. and 
having made a proviſion for his daughter, 
he gave the reſidue of his eſtate, which was 
all perſonal, and amounted to upwards of 
20,0001. to his youngeſt ſon. In this caſe 
it was held, that the eldeſt ſon was entitled 


to a ſatisfaction for the 1000 J. and intereſt, 


out of his father's aſſets. 1. 460 
C. by articles on his marriage with his firſt 
wife covenanted, that all che lands which 
he ſhould purchaſe during his life, ſhould 


deſcend to, or be ſettled upon the heirs 
male of her body by him begotten. No 
ſettlement was made purſuant to theſe ar- 
ticles, but C. having purchaſed lands, ſet- 
tled them upon his marriage with a ſecond 
wife, to different uſes. Held, that the eld- 
eſt and only ſon of the firſt marriage, was 
entitled to a ſpecific performance of theſe 
articles, and a conveyance was decreed ac- 
cordingly. | Vol. i. page 470 
FJ. S. on his marriage covenants to ſettle lands 
to the uſe of himſelf for life, remainder to 
the heirs of his body by his intended wife ; 
and to make a ſettlement accordingly with- 
in two years, or in default thereof, to ſtand 
ſeiſed to the ſame uſes. Though this is an 
eſtate tail in J. S. at law, yet a Court of 
Equity will turn it into a ſtrict ſettlement, 
Po Il. 122 
If marriage articles are for a ſettlement to be 
made to the huſband for life, then to the 
wife for life, and then to the firſt and other 
ſons, and the heirs male of their bodies, c. 
the Court of Chancery will decree a li- 
mitation to truſtees, to preſerve the con- 
tingent remainders : And if by fine, or other- 
wiſe, theſe remainders are deſtroyed be- 
fore they take place, the Court will ſet 
them up again. And if in any particular 
the ſettlement made is defective, a fecond 
ſettlement muſt be made, till the uſes in the 
articles are well and effectually raiſed ; for 
till then the covenant ſubſiſts, ibid, 
By marriage articles it was agreed, that if 
there ſhould be but one daughter, ſhe ſhould 
have 500 J. for her portion; and that 200ʃ0. 
ſhould be paid to each of the other younger 
daughters. There were three daughters of 
the marriage, and the elder claimed to be 
entitled to a portion of 50 l. But the 
Court held, that ſhe was only entitled to a 
portion of 200 l. ii. 263 
A. covenants by marriage articles, that the 
eſtate agreed to be ſettled, is worth 500 l. 
per aun. clear of all incumbrances ; and 
alſo to purchaſe other lands of 300 l. fer 
aun. and ſettle them to the ſame uſes. The 
new purchaſe was never made, and the 
eſtate ſettled was incumbered beyond its va- 


lue. Held, that out of the purchaſe money 
of 
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of A.'s eſtate not ſettled, ſo much ſhall be 
paid to the eldeſt ſon, as is equivalent in 
value to 800 J. per ann. computed at 22 
years purchaſe, Vol. ii. page 565 
A. on his marriage covenanted, that if his 
wife ſhould die before him, leaving iſſue of 
their bodies, he would pay, grant, ſecure, 
or ſufficiently ſettle to and for ſuch iſſue, 
one third part of all his chattels real and per- 
ſonal, which at the death of the wife he 
ſhould be poſſeſſed of ; to be divided be- 


tween them, if more than one, as he ſhould 


direct. The wife died, leaving two daugh- | 


ters; and the huſband, during the cover- 
ture, acquired ſome freehold leaſes for lives. 
Held, that theſe leaſes were included in the 
- covenant; but that the daughters were not 
entitled to # diviſion, until after the father's 
death; which he was decreed to give ſe- 
curity to make. V. 208 
In what caſe money covenanted by marriage 
articles to be laid out in lands, and not 


laid out, ſhall ſtill be conſidered as money, 


and go to the perſonal repreſentative, in 


prejudice of the heir. v. 269 
A. on the marriage of one of his daughters 


covenants that ſhe and her children ſhould, 
after his death, divide with his ſons half a 
ſhare of what he ſhould think proper to be 
inherited by the moſt beloved of his ſons. A. 
afterwards made his will, without leaving 
any thing to-this daughter, or her children. 
Held, that the covenant was intended to 
operate only in the event of an inteſtacy. 


v. 416 
Mortgage. 


Mortgages are not to be preferred to other 
real incumbrances; but mortgages, judg- 
ments, ſtatutes and recognizances ſhall take 
place according to their priority, and as 
they ſtand in order of time. i. 66 


A mortgagee, without notice of an old ſettle- 
ment, ſhall not be deprived of his remedy 
againſt the ſettled eſtate ; though the other 
lands compriſed in the mortgage are ſuffi- 
cient to ſatisfy his demand. i, 68 

2 by will deviſed a chattel eſtate to his exe- 
cutor, that out of the profits his daughter 

ſhould receive the intereſt of 2000 J. and 
chat the principal ſhould be raiſed out of 
Vol. VII. 
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the ſurplus profits. The executor after- 
wards mortgaged this eſtate for 1800 l. 
Feld, that the 2000 J. and intereſt ſhould 
be raiſed in preference to the mortgage. 
| Val. i. page 71 
A mortgagee (not in poſſeſſion) joins with 
the tenant for life, in a ſale of the next pre- 
ſentation to a church; this ſale is void as 


againſt the perſon in remainder ; and ups. | 


an avoidance, the purchaſor, as a truſtce for 
him, ſhall preſent ſuch perſon to he N 
as the remainder-man ſhall appoint. i. 81 
A mortgagee of a leaſchold eſtate 1 'poſ. 
ſeſſion by ejectment, is liable to the leſſor 
for all the arrears of the reſerved rent; and 
where, to exonerate himſelf, he prevails 
upon the leſſor to diſtrain upon the goods 
of the leſſee, which are already taken in 
execution by a judgment creditor ; he ſhall 
pay to ſuch creditor, whateyer he has been 
obliged to pay to the leſſor, with damages 
and coſts. | i. 105 


After a decree of forecloſure had been made 
abſolute, and the mortgagee had been for 
many years in poſſeſſion, he made his will, 
and thereby diſpoſed of the mortgage debt 
in theſe words: And if Mr., S. 's debt be well 
paid, as I doubt not but it will, I order my exe- 
cutor to pay the ſum of 4800 1. (which was 
the exact amount of the debt) among/t the 
children of my nephew J. Held, that this 
deviſe did not open the forecloſure, and that 
the teſtator's calling it a debt, did not alter 
the nature of his intereſt in the premiſes. 
i. 119 


The mortgagor of an eſtate releaſes the equi- 


ty of redemption to the mortgagee, for a 
valuable conſideration; who gives the mort- 
gagor a note, that if he mould within a year 
pay a certain ſum, being the original mort- 
gage money, and the money paid for the 
releaſe of the equity, he (the mortgagee) 
would fell and convey to him the premiſes. 
This is an original agreement between the 
parties, and does not operate as a defza- 
zance of the releaſe, or raiſe any new equity 
to the mortgagor. 1. 149 
In what caſe a mortgage is redeemable, after 
40 years poſſeſſion of the mortgagee. i. 
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But after a decree of forecloſure is made ab- 


ſolute, and an acquieſcence of ſeveral years 
in the mortgagee's poſſeſſion, a bill to re- 
deem ſhall be diſmiſſed with coſts. Vol. i. 
page 414 

Exchequer annuities are aſſigned by way of 
mortgage, for ſecuring 5000 /. and intereſt, 
The money not being paid, the mortgagee 
ſold the annuities on the Exchange, at the 
market price. This is a good ſale; and 
there was no neceſſity of previouſly fore- 
cloſing the equity of redemption. i. 494 


A redemption of a ſtale mortgage was decreed, 
after the mortgagee had been in poſſeſſion 
68 years; but this decree being made upon 
a bill of revivor, was held to be improper, 
and therefore was reverſed. Without pre- 
judice hokvever to the queſtion, whether the 
eſtate was redeemable or not, whenever it 
ſhould be brought into judgment by a pro- 
per bill. Rb 44 

An arrear of intereſt remaining due at the 
time of aſſigning a mortgage, ſhall not car- 
ry intereſt. ii. 59 

It is not conſiſtent with the rules and practice 
of Courts of Equity, or warranted by prece- 
dents, to enlarge the time for redemption 
of a mortgage, after the mortgagor has for ſix 
years acquieſced in a decree of forecloſure 
by his own conſent ; and eſpecially, where an 
alteration has been made in the eſtate, ei- 
ther by pulling down, or enlarging the 

buildings, or otherwiſe. ll. 111 

Where the proviſo for redemption in a mort- 

gage, is upon payment of the principal 
money in ſilver, a payment in ſilver and braſs 
is no diſcharge of the mortgage. ii. 151 

A mortgagee in poſſeſſion for upwards of 70 

years, ſhall not be redeemed, nor ſhall ſuch 


poſſeſſion be diſturbed in a Court of Equi- 


ty; ſo long an acquieſcence, without ap- 
plying for a redemption, being deemed equal 


to, and taken as an implied waiver of the 


right to redeem, Il. 399 
But a decree of forecloſure was opened after 
16 years, on account of the equity of re- 


demption being worth much more than | 


what was due upon the mortgage. ii. 544 
A. being ſeiſed of a large eſtate, mortgages 
part of it, and the part ſo mortgaged, is 


„ 


afterwards ſettled by a private act of Par-. 
liament in truſt to pay his debts; but be- 
fore this truſt is performed, A. ſells part of 
the mortgaged eſtate. The heir at law of 
the purchaſor ſhall come upon the perſonal 
aſſets of A. for an exoneration againſt the 
mortgage. Vol. iii. page 1 
Where an increaſe of intereſt upon a mort- 
gage is ſtipulated by way of penalty, for not 
paying the reſerved intereſt regularly, the 
Court, on proof of the neglect, will order 
intereſt to be computed according to the 
increaſed rate, even though it amounts to 
8 l. per cent. iii. 68 
Tenant for life makes a mortgage in fee, pre- 
tending to be ſeiſed in fee. The mort- 


gagee not having notice of the ſettlement, 
is not bound. ii. 71 


A decree of forecloſure, after an acquieſcence 
for 20 years, ſhall not be ſet aſide upon a 
bill of review, for errors in form only, and 
not of ſubſtance. ili. 315 

Lands mortgaged for two ſeveral terms of 
1000 years, were afterwards ſettled to 4. 
in tail, remainder to B. in tail, remainder 

to A. in fee; whereby A. and B. had ſuc- 
ceſſively an equity of redemption incident 
to their eſtates. A. by will appointed the 


mortgage to be paid off, and the terms aſ- 
ſigned to M. and by the ſame will deviſed 


all his lands (being ſeiſed of other lands in 
fee) to C. and his heirs. A. and B. both 
died without iſſue, whereby the eſtate tail 
was ſpent. On a queſtion, whether the 
equity of redemption paſſed to M. by the 
will of 4. and was thereby ſevered from 
the reverſion, it was held that it did not; 
and that M. ſtood only in the place of the 
mortgagee, and was liable to be redeemed 
by C. iii. 486 
The heir of a mortgagor brings his bill- to 
redeem an old mortgage. The defendant 
pleads title as a purchaſor for a valuable 
conſideration under a marriage ſettlement, 
without notice of the mortgage. The ſet- 
tlement was made by the original mort- 


gagee, and there was a quiet poſſeſſion of 
70 years. Plea allowed. iv. 74 


Where by the expreſs terms of a mortgage it 
is agreed, that if the money be not paid 


within 


Ne 


within a certain time, the eſtate ſhall not 


be redeemable, this is conſidered in the na- 
ture of a conditional purchaſe, and no re- 
demption ought to be allowed; eſpecially 
after a lapſe of many years. Vol. iv. p. 142 
So where the mortgage money is ſtipulated to 
be paid in one entire ſum, and the mort- 
gagee, and thoſe claiming under him, had 
been in poſſeſſion for near 100 years, with- 
out forecloſing; a bill brought to redeem, 
ſhall be diſmiſſed with coſts. iv. 369 
Where a mortgagor brings a bill to redeem, 
.andafter a decree the account is taken by the 
maſter, but before any thing further is 
.done, the plaintiff dies ; his infant ſon and 
heir is bound by the account, unleſs he 
.can ſurcharge or falſify it. i. 447 


A. gives a caſh note to C. for 50007. and 
mortgages his eſtate to B, as a collateral 
ſecurity for the money. C. keeps the note 
by him, and B, becomes bankrupt. A. 
brings his bill for relief againſt the mort- 
gage, becauſe C. neglected to turn the note 
into money. Held that A.'s eſtate was liable 
to pay the principal and intereſt due on the 
mortgage. iv. 553 

On a bill filed to redeem a mortgage, 55 years 
after the date of it, 47 years after the mort- 
gagee had got into poſſeſſion, after five 
ejectments brought to defeat his eſtate by 
a title paramount, and after refuſing by four 
different anſwers to come to an account on 
the foot of the mortgage, and redeem the 
lands; a redemption was decreed, and an 
account of rents and profits directed. v. 

194 

It is an eſtabliſhed rule in equity, that a third 
mortgagee having lent his money, without 
knowing that there was a ſecond mortgage 


upon the ſame eſtate, may by paying off 


the firſt incumbrancer, and taking an aſſign- 


ment of his intereſt to himſelf, hold the 


eſtate againſt the ſecond mortgagee, till he 
ſhall be paid what is due to him upon both 
mortgages. vi. 28 
Money due upon a mortgage is a debt of the 
mortgagor, to the payment whereof his per- 
ſonal eſtate is primarily liable (the land be- 
ing conſidered only as a pledge), as between 
his heir or deviſee, and his executor, unleſs 


* 


IN D E X. 


ſome expreſs, or neceſſarily implied decla- 
ration of his, exempts his perſonal eſtate, 
and throws the charge upon the real. Vol. 
Vi. page 520 

A. lends money upon mortgage at a certain 
rate of intereſt, and afterwards by parol, 
agrees.to reduce the rate of intereſt ; this 
agreement, though not in writing, is bind- 
ing. But the fact ought to be tried by a 
jury, upon a proper iſſue. vi. 580 


* 
Notice, 


A Having notice of an incumbrance, pur- 
* chaſes in the name of B. and then a- 
grees that B. ſhall be the purchaſor, who 
accordingly pays his money, without notice 
of the incumbrance. Though B. did not 
employ A. nor knew any thing of the pur- 
chaſe until after it was made, yet B. ap- 
proving of it afterwards, made A. his agent 
ab initio; and ſhall therefore be affected with 
the notice which he had. 1. 244 


A purchaſor for a valuable conſideration, 
without notice of an old ſettlement, ſhall 
not be affected by that ſettlement ; eſpeci- 
ally if it appears to have been voluntary, 
and not made in purſuance of articles, i. 
586 | 

A. agrees to take a leaſe of certain lands, but 
previous to his ſigning the articles, he has 
notice that B. has a prior agreement for a 
leaſe of the ſame lands. A. diſregards this 
notice, and procures the leaſe to be grant- 
ed to his ſon. Held, that this notice to 
the father, affected the ſon; and the prior 
agreement being eſtabliſned, he was de- 
creed to deliver up the poſſeſſion. ii. 596 


Paraphern. lia. 


Where a man's real and perſonal eſtate are 


charged by his will with the payment of 
debts, and afterwards turn out inſufficient, 
his wife's jewels and paraphernalia ſhall be 
ſold, towards making good the deficiency. 

ill, 187 


Pardon, 
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Par don, 


Offences againſt the private ſtatutes of a col- 


lege, are not pardoned by a general act of 
grace. Vol. iv. page 41 


Parliament, 


An action on the caſe lies for a burgeſs, a- 


gainſt the returning officer of a borough, 
for refuſing his vote at an election for 
members of parliament. 1. 45 


Papitt. 

Where lands are deviſed in truſt to be ſold for 
the payment of debts and legacies, and then 
to pay the ſurplus to J. S. a papiſt. J. S. 
is rendered incapable of taking the ſurplus, 
becauſe it is not a perſonal intereſt, but a 
profit ariſing out of land, and not only 
within the expreſs words of the ſtatute, 
11 and 12 Vm. III. c. 4. but within the 
miſchief which that ſtatute was intended to 
prevent. ä 1. 450 

A papiſt in Ireland cannot make a will, but his 
lands ſhall deſcend to all his ſons equally; 
yet if the heir conforms within à year after 
he attains 21, he may enter. i. 34 

By the Iriſb Acts of Parliament for preventing 
the growth of Popery, Papiſts are diſabled 

from holding leaſes of lands for any term 
exceeding 31 years, and under a rent of 
not leſs than two thirds of the improved 
yearly value, at the time of making ſuch 
leaſe. The Court of Chancery may, 
upon evidence, determine the queſtion of 
value, without ſending it to a jury; and 
may alſo give full relief to a proteſtant diſ- 
coverer under thoſe acts, without putting 
him to his remedy at law. ii. 128. Sed 
vide vi. 424 

By the ſame. acts, Papiſts are diſabled from 

being guardians to infants; and where the 


perſon entitled to ſuch guardianſhip is a 


Papiſt, the Lord Chancellor of Ireland has a 
diſcretionary power to appoint, either a re- 


lation, or ſuch other perſon guardian, as he 


ſhall judge will beſt execute the office, and 
be the moſt likely perſon to educate the in- 
fant in the Proteſtant religion, ii. 179 


ms 


I 


(0-0-2 I: 


A tenant in tail educated in a popiſh ſeminary, 


is capable of ſuffering a common recovery, 


| Il. 203 
Lands leaſed to a Papiſt, at leſs than two thirds 
of the improved yearly value, or for any 
term above 31 years, are forfeited to the 
diſcoverer, being a Proteſtant. ll. 587 
The ſtatute 11 and 12 Will. III. c. 4. which 
diſables a Papiſt from purchaſing lands, 
diſables him alſo from taking by purchaſe, 
and conſequently from taking by deviſe. 
lil, 412 
An Iriſh Papiſt conforming any where out of 
Ireland, cannot purchaſe lands in that king- 
dom, before he has complied with the ſeve- 
ral requiſites of the 1r; popery acts. iii. 
_ 5 | 
A Proteſtant diſcoverer is entitled to the rents 
and profits of the eſtate, from the time of 
filing his bill; and if he dies pending the 
ſuit, having made a will, thoſe rents and pro. 
fits will belong to his deviſee. But as 
ſuch deviſee cannot regularly exhibit a bill 
of revivor, he muſt proceed by original bill, 
as a Proteſtant diſcoverer in his own right. 
, iv. 348 
The Engliſh act, 1 Ann. for the relief of Pro- 
teſtant purchaſors of the forfeited, or truſtee 
lands, annuls, all leaſes made to, or in truſt 
for Papiſts, as between leflor and leflee ; yet 
it is. not inconſiſtent, that ſuch leaſes ſhould 


under the 1rifh popery acts, be allowed to 
ſubſiſt for the benefit of a Proteſtant, v. 


tian 

A leaſe made to a Papiſt, contrary to the 
Popery Acts, is, in reſpect to any beneficial 
intereſt to himſelf, void; becauſe he is to 

have no profit by it. But ſtill he may take 
as a truſtee for a Proteſtant diſcoverer, to 
whom he will be accountable for the pro- 
fits; without contradicting the true intent 
and meaning of the Englih Act. v. 119 

Where a Papiſt, to avoid a diſcovery under 
the Popery Acts, ſurrenders a former leaſe 
granted to himſelf, and obtains a new leaſe 
in the name of a Proteſtant, in truſt for him; 
the new leaſe ſhall be equally ſubject to 3 
diſcovery by a Proteſtant, and he ſhall be 


entitled to the benefit of it, v. 230 
A 


TVT 


A Papiſt, by marriage articles, previous to the 
diſabling ſtatute 11 and 12 Will. III. cove- 
nants to lay out 12,0004. in the purchaſe 


of land. The money is never laid out, 
and therefore ſhall be ſtill conſidered as 


money; and go to the perſonal repreſenta- 
tive inſtead of the heir, though that heir be 


a Proteſtant Val. v. page 269 


On.a bill brought to recover the eſtate of a 


perſon deceaſed, upon the allegation of his 
being a Papiſt, and therefore incapable of 
deviſing ; the Court directed an iſſue to try, 
whether he was at any, and what time or 
times (diſtinguithing the times reſpectively) 
a Papiſt, or perſon profeſſing the Popiſh re- 
ligion. But on an appeal, the decree was 
reverſed, and the bill diſmiſſed V. 454 


Where the Legiſlature impoſes terms, and pre- 
. ſcribes a thing to be done within a certain 
time, the lapſe even of a day is fatal; be- 
cauſe no inferior Court can admit of any 
terms, but ſuch as directly and preciſely ſa- 
tisfy the law. And therefore, where a 


Papiſt makes his recantation from Popery 
on the 26th of November, and does not re- 
ceive the ſacrament, &c. till the 16th of 


May, it is not a ſufficient conformity. v. 
524 
A Papiſt having a power of revocation under 
a ſettlement, made prior to the Iriſb Popery 
Acts, executes that power after the acts 
paſſed. Held, that the revocation was good, 
vi. 58 
On a bill brought to ſet aſide a will, on the 
ground of the teſtator's being a Papiſt; an 
iſſue was directed to try, whether he was 
from the age of 12 years, or from any other 
and what period of time, conſtantly bred up 
in the Proteſtant religion, or not? But on 
an appeal, the decree was reverſed ; and the 
bill was retained for twelvemonths, with 
liberty for the plaintiff to bring an action at 


law, upon any title which he might have | 


under the Popery Acts. vi. 197 
And in a ſimilar caſe, the plaintiff having ne- 
glected to bring his action within the time 
limited by the decree, the Court diſmiſſed 
his bill with coſts. vi. 284 


Where a bill is filed by a Proteſtant diſcoyerer, 
Vol. VII. 


to have the beneſit of a leaſe granted to a 
Papiſt, on the ground that the rent reſerved 
is leſs than two thirds of the yearly value ; 
the fact ought to be aſcertained by a jury, 
upon the trial of a proper iſſue. Vol. vi. 
page 424. Sed vide ii. 128 

No part of the Popery laws prohibit a Papiſt 
from deviſing his lands to a Proteſtant 
truſtee, to be ſold bona fide for the payment 
of debts, &c. Yi. 372 

A leaſe granted to a Papiſt at the full improved 
yearly value, but to commence at the next 
ſucceeding quarter day, is not fuch a future, 
or reverſionary leaſe, as Papiſts are by the 
Popery laws precluded from taking. vii. 


369 


Partncrs, 


In all ſea adventures, the acts of a majority of 
the partners ſhall bind the whole. i. go 
Three perſons agree to become partners, and 
equally contribute to raiſe a joint ſtock, 
The buſineſs was carried on by one of them 
only, and no articles executed, becauſe 
there were reaſons for keeping the partner- 
ſhip a ſecret. Held, that a draft of articles, 
together with a ſtated account, and the pay- 
ment of money by the acting partner to the 
others, were ſufficient evidence of this part- 
nerſhip, whereon to ground a decree for an 
account. i. 196 
One of ſeveral partners, who is treaſurer for 
the whole, enters into a contract with A. 
and afterwards failing, his eſtate is veſted in 
truſtees. Though the contract with A, 
concerns the partnerſhip buſineſs, yet A. is 
not entitled to any preferable ſatisfaction 
out f the treaſurer's ſhare of the partner- 
ſhip effects, but muſt come in equally with 
the reſt of his creditors ; the money due to 
A. upon the contract, not being for wages. 

i. 384 

A. agreed to take his nephew H. into 
partnerſhip with him, and with his own 
hand made the following entry in a new 


in trade, for ſo much ſioct I fut into the 
company's trade with my nephew H. 10,000 l. 
The name of H. was for ſome time uſed 
as a partner in all the tranſactions of the 


7N trade; 


ſet of books, viz. debtor to account of flock 


f . MI 


— 


trade; but no articles were ever entered 
into between his uncle and him, nor was 
any part of the ſtock or profits received by, 
or made good to him. This was held to 
be only a nominal partnerſhip, and H. en- 
titled to no account. 


It was agreed between three partners in the 
trade of ſugar boiling, that no ſugars ſhould 
be bought without the conſent of the ma- 
jority. One of them afterwards withdravs 
from the partnerſhip, of which he gives 
public notice, Subſequent to this, the two 
other partners contract with A. for a large 
quantity of ſugar, who had full notice that 
the third partner had withdrawn. Held, 

that ſuch third partner was not anſwerable 

for any part of the ſugar ſo purchaſed, ii. 

343 | 

In what caſe the act of one partner ſhall bind 
the reſt, and make them liable to an equal 

ſhare of damages and coſts. iii. 127 


Party. 
Where a perſon 1s made a party to a bill, but 


not ſerved with any proceſs, no decree ought 


to be made, and much leſs a decree affecting 
the right of ſuch perſon. 1. 575 


Where a perſon derives title under a dormant 
ſettlement, all the remainder-men in that 
ſettlement, as well as all meſne incum- 
brancers on the eſtate, muſt be made parties 
to the ſuit. ii, 326 

But where an eſtate is ſubject to ſeveral incum- 
brances, one incumbrancer may ſue with- 
out making the reſt parties; at leaſt it is 
cured by a decree, directing an account to 
be taken of all the incumbrances affecting 
the eſtate. il. 343 


An agent being proſecuted for a contempt in 
diſobeying an order, of which he had no 
notice; may join in an appeal from that 
order, though no party to the cauſe in which 
the order was made. | il. 399 


Where ſeveral perſons have claims upon an 
eſtate, in the different characters of pur- 
chaſors, leſſees, and mortgagees, the per- 
ſon claiming the ultimate beneficial intereſt, 

muſt make them all parties to his bill. iii. 

122 | 


Val. i. page 432 


i MN . 


A leaſe of lands is granted, with an exception 
of mines, &c. and the power of working 
the ſame ; and the leſſor covenants to make 
ſatisfaction for all damages and ſpoil of 
ground, to ariſe by working the mines. At 

che time of granting this leaſe, certain 
coal mines upon the premiſes were demiſed 
to J. K. In a bill brought for a perform. 
ance of this covenant againſt the repreſen- 
tatives of the leſſor, it is neceſſary to make 
the leſſee of the coal mines a party. Vol. 
iv. page 122 | 

When at the hearing of a cauſe, an objection 
is made for want of parties, the Court ought 
not for that reaſon to diſmits the bill with 
coſts ;, but ſhould order the cauſe to ſtand 
over, with liberty for the plaintiff, on pay- 
ment of coſts, to amend his bill by adding 
proper parties. ibid. 


Penal Laws, 


An information was exhibited by an officer of 
the cuſtoms againſt A. for the penalty of 
privately relanding certificate goods, con- 
trary to the ſtatute 8 Ann. c. 13. Some- 
time afterwards, an act paſſed 18 Geo. II. 

| indemnifying all perſons from the penalties 
of running, landing, &c. any prohibited 
goods. The defendant pleaded this a& in 
bar. But it was held, that the offence laid 
in the information, was not releaſed or diſ- 
charged by the Indemnity Act. v. 75 


It is a known rule in law, that on filing an in- 
formation, the informer has a right to the 
penalty veſted in him ; and that though the 
king may pardon the offence, ſo as to diſ- 

charge his own ſhare, yet he cannot diſ- 
charge the ſhare of the informer ; for that 
would be to puniſh the officer inſtead of the 


ſmuggler. v. 82 


The legal diſability of an alien to hold lands, 
is neither a penalty or forfeiture. v. 91 


Phyſicians. 


An apothecary and freeman of London at- 
tended a patient, and made up and admi- 
niſtered proper medicines to him, without 
the direction of a phyſician, or having any 

: licence 


P. 


n R AL TN DET 


licence from the faculty, or demanding or 
taking any fee for t.is advice. Held, that 
this did not amount to a praiſing of phyſic, 
within the meaning of-the ſtatute, 14 and 


15 Hen. VIII. . 5. Hol. i. page 78 
LAG Plea. 


A. by his will made ſeveral proviſions for his 
wife, which B. his ſon and heir after his 
death filed a bill againſt her to ſet aſide; 
alledging, that ſhe was never married to his 
father, or if ſhe was, that ſhe had been pre- 
vioully married to P. who was ſtill living. 
To all the charges in this bill, except what 
related to her marriage with P. the de- 
fendant anſwered. But as to that charge, 
ſhe pleaded her marriage with the teſtator, 
-and cohabiting with him as his wife, and 
that ſhe had a ſon by him who was 


ſtill living; and therefore inſiſted, that ſhe 


was not compellable to anſwer the matter 
of the marriage with P. as it tended to cri- 
minate and make her guilty of bigamy, 
which by law is felony. - Plea allowed. 
ill, 65 

Plea of a general releaſe containing the words 
decrees and orders of the Court of Chancery, 
is a good bar to any demand ſet up under a 
decree of that Court, prior to the date of the 
releaſe. And if the defendant by his anſwer 
denies all the charges of fraud, &c. in ob- 
taining the releaſe, ſuch anſwer is ſufficient 
to corroborate the plea. iii. 366 
Where a party pleads his title, and ſwears 


himſelf a purchaſor for a valuable conſidera- | 


tion, without notice of the plaintiffs title, 
a Court of Equity ought not to allow any 
examination of witneſſes in perpetuam rei me- 


moriam, to defeat the title of ſuch purcha- 


ſor; but leave the plaintiff to recover as 
be can, without giving him any aſſiſtance. 
ul. 473 

To a bill filed in Treland, the defendant pleads 
a decree and proceedings for the ſame mat- 
ter in the Court of Chancery of England. 
Plea allowed. ill, 584 
Where a plaintiff replies to a plea, he admits 
it to be a good bar, if the facts therein al- 
ledged are true; and therefore he cannot 
.afterwards complain of the order made for 


| 


allowing the plea, but muſt proceed to exa- 
mine witneſſes to falſify it. Vol. iv. page 74 
The plea of a fine and long poſſeſſion under it, 
is not a good bar to a bill brought for diſ- 


covery of the deed, declaring the uſes of 
ſuch fine. iv. 253 


In a quo warranto, the defendant inſiſts by his 
plea, on the charter of the corporation; 
but by his rejoinder he reſts his defence 
upon a bye law of the corporation. This 
rejoinder is no departure from the plea. 

Iv. 455 

To a bill brought for the renewal of a leaſe for 
lives, the defendant pleads the minutes of a 
decree in a former ſuit brought for the ſame 
Purpoſe, by the perſon under whom the pre- 
ſent plaintiff claimed, and by which minutes 
the Court ordered that bill to be diſmiſſed. 
'This plea ought not to be allowed, but 
ſhould ſtand for an anſwer, with liberty to 
except. | Vi. 73 

Where a defendant by his plea inſiſts, that he 
ought not to be obliged to diſcover the ſe- 
veral matters mentioned in the introduction 
of it, and yet by his anſwer diſcovers thoſe 
very particulars ; the plea is bad in point 
of form, and cannot be ſupported. vi. 116 

A plea of privilege is a plea in abatement, and 
ſhould be offered in the firſt inſtance to the 
Court in which the ſuit is commenced, and 
cannot afterwards be introduced by writ of 
error, vii. 45 

To a bill brought for ſetting aſide certain 
leaſes as being improperly made, the de- 
fendant pleaded, that the queſtion was pro- 
perly determinable at law only; and the 
plea was allowed, vii. 374 

A. by leaſe grants B. a liberty of ſearching and 
digging for coals in certain lands, for a term 
of 100 years, rendering an eighth part of the 
coal by way of rent. The colliery is worked 
for ſome years, and then diſcontinued. The 
perſon claiming the land under A. begins to 
work the mine, whereupon thoſe claiming 
under B. file a bill to reſtrain the working, 
and for a difcovery of their title, in order to 
maintain an action of treſpaſs. To this 
bill the defendants plead in bar, both to the 

\ diſcovery and relief, that B. and thoſe 
claiming underhim, had ceaſed working the 

colliery 
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colliery for a ſpace of 55 years, and had 


therefore waived and relinquithed the bene-" 
But the plea was over- 


fit of the leaſe. 
ruled; the matter of it being properly de- 
terminable at law. Vol. vii. page 404 


Pleadings. 


It is an ancient and ſettled rule of pleading, 
that in all bars, avowries, conuſances, Cc. 
where the title is made under a particular 
eſtate, be it for years, for life, or in tail, the 

commencement of ſuch eſtate muſt be ſhewn ; 
for otherwiſe, the plaintiff would be de- 


| barred from ever controverting the title of 


the land, and it would be impoiſible for him 
to know what to reply. TVS 7, 


Demurrer to a bill of review allowed, for that 
the decree had been made 27 years; and 
ſuch bill being in the nature of a writ of 
error, ought not to be allowed, either by 
the words or equity of the ſtatute which 
takes away writs of error to reverſe judg- 
ments, after a lapſe of 20 years. i. 95 


In a quare impedit, the plaintiff declared upon 
his title to preſent to a living in the ſecond 
turn, but did not lay any preſentation made 
by him or any of his anceſtors in that turn. 
He acknowledged a title in the defendant to 
the fir/t turn, but did not ſet out the con- 

veyances particularly, by which it was de- 
rived down to him. This declaration was 
held inſufficient to maintain the plaintiff's 
action; and therefore judgment was given 
for the defendant. | ” be 230 


It is againſt the known and eſtabliſhed rules 
of all Courts of Equity, that after iſſue 
joined, publication paſſed, and the cauſe 
heard, the ſame matters, or the ſame title, 
ſhould be drawn into queſtion again, by 
another original bill; for if this was once 


admitted, it would doc perjury, and 
make ſuits endlels. i. 283 


Where a defendant anſwers to the ſame mat- 
ter, which by his plea he inſiſts he ought 
not to anſwer, the anſwer over-rules the 
plea. | li, 16 
One defendant ſhall not be prejudiced, or corſ- 
cluded, by the admiſſion of another. ii. 
225 


IN D E X, 


Where new matter is ſuggeſted by an amended 
or ſupplemental bill, foreign and repugnant 
to the title ſet up by the original bill; 
there can be no proceedings againſt the 
defendant, without ſerving him with a 
ſubpena ad faciend. attornat. nor ought the 
cauſe to be brought to a hearing without 
ſuch ſervice ; becauſe the defendant ſhould 
have an opportunity of defending himſelf 
againſt the new matter. Vol. ii. page 225 

Where a ſuit abates by the death of the plaintiff, 
a perſon claiming per formam doni, and not 
as heir or repreſentative, cannot revive ; 
but muſt bring his original bill, or com- 
mence an action at law. 1. 314 


Declaration upon a bond, conditioned for the 
payment of all monies which FJ. S. ſhould 
receive on account of the revenue. The 
defendant pleads general performance. 
The Attorney General replies, that J. 5. 
or ſome other perſon or perſons by his 
order, received, Sc Held, that the aver- 
ment of the receipt was only the introduc- 
tion to the breach, the real aſſignment of the 
breach being the non-payment of the 
money: But however this would nave 
been on a demurrer, it was cured by the 
defendant's rejoining that he had paid the 
money, which was an admiſſion of his hav- 
ing received it, tt. 375 
Upon. a bill in the nature of a bill of revivor 
againſt a deviſee, the defendant cannot diſ- 
pute the juſtice or validity of the former 
decree ; for if he could, a deviſee would be 
in a better condition than an heir. ii, 523 


_ Pozttor's. 


A. on the marriage of his ſon ſettles lands, 
which he covenants to be 800 J. per ann. 
reſerving to himſelf the power of charging 
the ſame with 1200 J. for the portions of 
his younger children. A. charged the eſtate 
with only 600 J. but becauſe the lands 
were defective in value, the ſon refuſed to 
pay theſe portions, Held, that the por- 


tions were well charged, as they amount- 
ed only to a moiety of what the father had 
a power to charge; and if there was a de- 
ficiency in the value of the lands, the ſon 

ought 
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ougght to ſue upon the covenant for a ſatis- 
faction out of his father's aſſets. Vol. i. 
age. 20 

A term of 40 years is limited for raiſing 2000/. 
either by profits or ſale. The truſtee takes 
poſſeſſion, but makes no intereſt of the 
profits. Held, that the portion ſhould car- 
ry intereſt from the time it became pay- 
able, the eſtate being ſufficient, and the 
truſtee might have raiſed it immediately. 

1. 23 

A truſt term is created for raiſing portions 
out of rents and profits, theſe portions ſhall 
be raiſed by. /ale of the term. 
A younger child, whoſe portion, in caſe he 
died before 21, was directed to ſurvive, 
attained 21, and received part of it, but 
died inteſtate in his father's lifetime, be- 
fore the reſidue was paid. Held, that this 
reſidue did not lapſe, or ſink into the real 
eſtate, but fubſiſted for the benefit of the 
other children; and ought to be added to 
the father's perſonal eſtate, and diſpoſed of 
according to his will. | ibid. 
_ by will gives 500 J. to his daughter, to 


be paid by his executors at her age of 21, | 


out of the rents and profits of his lands. 


The daughter marries at 18, and dies ander 


21. Decreed, that this portion ſhould be 
raiſed for the benefit of the huſband as ad- 
miniſtrator, by a ſale. i. 61 
A. conveys lands to the uſe of himſelf and his 
wife for life, remainder to their firſt and 
other ſons in tail; and for default of ſuch 
iſſue, and in caſe A. ſhanld leave one or 
more daughters, then to F. S. for 500 years, 
to raiſe portions for ſuch daughters. A. 
died, leaving both ſons and daughters, and 
all the Tons died without iſſue male. Held, 
that upon the death of the ſurviving ſon, the 
term aroſe and took place, and that it was 
not a condition precedent, but a remainder 
upon the determination of an eſtate tail. 
1. 443 

A portion charged on lands by virtue of a 
power, ſhall be raiſed by ſale or mortgage, 
and not by the rents and profits of the 
lands charged, and why. 1. 202 


Proviſo in a marriage ſettlement, that 25001. 
ſhall be raiſed for the iſſue of the marriage, 
in ſuch proportions as the huſband ſhall ap- | 


Vol. VII, 
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point. There is iſſue only:one child ;' and 


the huſband dies without making any ap- 


pointment. The child is enticled to the 


whole money. Vol. i. page 351 
Where proviſion is made in a ſettlement, that 


if there be but one daughter ſhe ſhall have 
500 J. and 200. a-piece to every other 
younger daughter, and there are three 
daughters; the eldeſt fhall have but 200 J. 
ii. 263 

A. on the marriage of his ſon, ſettles his 
eſtate in the uſual manner, but ſubject to 
a proviſo, that if A. did not in his lifetime 
diſpoſe of his daughters in marriage, or 
raiſe portions for them out of the profits of 
his eftate; he might at any time during 
his, life, by will, deed, or other writing, 
charge the eſtate fo ſettled, with 1500/7. 
for his daughters portions. A. had two 
daughters, who married in his lifetime ; but 
inſtead of giving them any. portions in 
hand, he charged the eſtate by deed, with 


7501. a-piece, payable to their reſpective 


huſbands. Held, that the huſbands were 
entitled to recover theſe Portions, with in- 
tereſt, il. 343 
Where a portion is directed to be raiſed by 
annual profits, and no particular time ap- 
pointed for the payment of it; the por- 
tion 1s only due when the profits can raiſe 
it, and carries no intereſt in the mean 
time. | ii. 468. iv. 109 
The truſt of a term was for raiſing a por- 
'tion for a daughter, in default of ifſue 
male, payable at 18 or marriage, or as 
ſoon after as the ſame might convenientiy be 
raiſed. The mother died, leaving no ſon, 
and only one daughter. Held, that this 
portion could not convenzently be raiſed by 
ſale of the reverſion of the term, in the fa- 
ther's lifetime. 11. 487 
A term is created for raiſing, out of the yearly 
profits, ſeveral ſums for the maintenance 
and education of younger children ; and 
then to raife ſuch portions out of the e/tate, 
not exceeding 2000. as the father and mo- 
cher, or the ſurvivor, ſhould appoint. Held, 
that this ſum of 20007. ſhould carry inte- 
reſt from the time it might have been raiſed 
out of the yearly rents and profits of the 
lands; and an enquiry was directed, in 
order to aſcertain that time, i... 
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Lands charged with a portion, afterwards de- 
ſcend to the party entitled to the portion. 
This is no extinguiſhment of the charge, 
although the value of the lands greatly ex- 
ceeds the amount of the portion. Vol. iii. 

page 132 
Lands are limited to huſband and wife for 
life, and in default of iſſue male of the mar- 
riage, to truſtees to raiſe 2500 /. for daugh- 
ters, payable at 21 or marriage, and out 
of the profits, to pay 100 /. per ann. for 
maintenance; the firft payment of the main- 
tenance to commence after the eftate of the truſ- 
tees ſhall have come into poſſeſſion. The huſ- 
band dies without iſſue male, leaving a wife 
and a daughter. This portion fhall not be 
raiſed in the mother's lifetime, becauſe the 
maintenance which is naturally to precede 
the portion, is not to be paid till the truſ- 

tees are in poſſeſſion. lil. 437 

See fur Hen ea VIA Sg. * F 

fi ss. Power: 


A. gave the reſidue of his perſonal eſtate, and 
400 J. to be raiſed out of a truſt eſtate, to 
his two daughters, but directs them to make 
a diſtribution thereof among themſelves and 
their brothers and ſiſters, in ſuch propor- 
tions as they ſhould think moſt fit and con- 
venient, according to their needs and neceſ- 
ſities. In this caſe, a double ſhare of the 
whole was decreed to the eldeſt ſon and 
heir, becauſe he was conſidered as ſtanding 
moſt in need of it. 1. 34 

A general power to raiſe portions for daugh- 
ters, may be reſtrained and qualified by a 
particular proviſo, ll. 77 

In a deed creating a term for raiſing por- 
tions, there is a power for the father, with 
the conſent of the truſtees, to revoke all 
the uſes ; this power ſuſpends the portions, 
and they cannot be raiſed till after the fa- 
ther's death. li. 487 

Tenant for life with power to make leaſes of 
all lands anciently demiſed, reſerving the 

ancient rents, and of other lands, reſerving 
the beſt improved rents; makes a leaſe of 
part of the premiſes uſually demiſed, re- 
ſerving the old accuſtomed rents; and a leaſe 
of other part not uſually demiſed, reſerving 

ſuch ſum of money as ſhould amount to the beſt 


and maſt improved yearly rent. Both theſe | 
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leaſes are void as againſt the remainder. 
man; the firſt, as not being warranted by the 
power ; and the other, for its uncertainty, 
Vol. iii. page 248 

Where a power is given to a woman to dif. 
poſe of her eſtate by will, and ſhe after. 
wards marries, it ſeems, that the marriage 

is a ſuſpenſion of her power ; but if ſhe 
ſurvives the huſband, her power revives, 
Sed quere, for the Lords directed a caſe to 
be ſtated, for the opinion of the Judges of 
B. R. iii. 308 
A power of revocation is reſerved to A. by am 
writing under his hand and ſeal; and of ap- 
pointing new uſes by the ſame or any other 
deed, A. by his will, without taking any 
notice of the power, deviſes the eſtate to 
B. This is a good execution of the power. 

| iv. $23. 

FJ. S. by marriage articles covenants to ſettle 
his eſtate to certain uſes, reſerving to him- 
ſelf a power of making leaſes for 31 years, 
or three lives. He grants a leaſe to 4. for 
three lives, or 31 years, which ſhall laff 
longeſt. Held, that this leaſe was ſupport- 
able -as a good execution of the power. 
vii. 111 


Pꝛerogative. 


The King, by his prerogative, has a right to 
preſent to a church which becomes vacant 
by his promoting the incumbent to a biſhop- 
rick; but this right muſt be exerciſed in 
the lifetime of the perſon promoted, other- 

wiſe the King's turn is Joſt. iii. 427, note 


J2ocelſe. 


A bill being filed in Ireland againſt a perſon 
reſident in England, the defendant appeared, 
and ſued out a commiſſion to take his an- 
ſwer, returnable without delay; but be- 
fore the anſwer could be prepared he was 
taken ill, and continued ſo for ſeveral 
months. In the mean time, the plaintiff 
proceeded in taking out the uſual proceſs 

of contempt ; and having obtained an ar- 
der that the bill ſhou!d be taken pro confe/ſ0, 
the cauſe was heard, ahd a decree made. 
Afterwards, the defendant moved to ſet aſide 


theſe proceedings and the decree, and that 
| his 
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his anſwer might be received; and upon 
,payment of coſts, it was ordered accord- 
ingly. Vol. iv. page 546 


P2omiſſo2y N 2fes. 


A. gives B. a promiſſory note for 6101. as 

the difference in ſome ſtock-jobbing tranſ- | 
B. indorſes the note to-C. to whom 
he is indebted in a larger amount, and C. 


actions. 


gives B. credit for the value in account. 


Held, that C. is a bona fide holder of the 


hs : 


note, and not affected by the conſideration 
For which it was originally given. vi. 6 


Pacxp. 


A truſtee of a living appoints another perſon , 


to vote for him as his proxy, at a meeting 
of the truſtees to elect a parſon to the 
church. Subſequent to the date of the ap- 
pointment, but at a meeting previous to 
the day of election, the truſtee appeared, 
and voted in perſon. 


Proxy. v. 12 
The right of electing either truſtees, or 2 
vicar, is a perſonal truſt, and a matter 
wherein diſcretion and judgment are to be 
exerciſed ; no man therefore ought to make 
a proxy in any ſuch cafe, unleſs ſome ſpe- 
cial cuſtom enables him ſo to do. v. 


Purchaloz. | 

Voluntary articles ſhall not be ſet up againſt 
a purchaſor for valuable conſideration ; al- 
though he had notice, by being a ſubſcrib- 
ing witneſs:to the articles. i. 5 
A. contracts for the purchaſe of an eſtate, and 
is let into poſſeſſion. The eſtate being 
greatly incumbered, A. pays off the incum- 
brances. Great delay is uſed on the part 
of the vendor; but 4. ſhall not, for that 
reaſon, be diſcharged from his contract. 
i. 218 
Where a man bids for an eſtate fold under a 
decree of the Court of Chancery, and is 
allowed by the Maſter to be the purchaſor, 
whole report is abſolutely confirmed, and a 
depoſit made; yet, upon ſpecial circum- 
ſtances, the Court will open the bidding. 
vi. 148 


This perſonal ap- 
pearance was held to be a revocation of the 
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| There is no rule ſubſiſting, or ever has ſub.. 

fiſted, to prevent the Court from exerciſing 
its diſcretion in opening biddings ; but the 
practice reſts wholly upon the circum- 


ſtances of the caſe, and the diſcretion of the 


*Recoverp, 


ENANT in tail ſuffers a recovery in 
the lifetime of the jointreſs, but ſhe is 
not made a party to it, This recovery is 
void, for want of a good tenant to the pre- 
cipe. i. 69 
A recovery mentions only two meſſaages, but 
the deed of uſes, beſides - mentioning theſe 
meſſuages, has the general words of all 
other the meſſuages, lands, tenements and here- 
ditaments of the ſaid B. Held, that the deed 
and not the recovery, ſhall be the meaſure 
of what paſles. l, 156 
A. ſeiſed of the manors of O. and B. deviſed 
the ſame to C. for life, and if he ſhould have 
iſſue male, then to ſuch iſſue male and his 
heirs for ever; but if C. ſhould die without. 
leaving iſſue male, then the teſtator deviſed 
the manor of O. to J. S. in fee; and the 
manor of B. to F. N. in fee. C. ſuffered 
.a recovery of both theſe manors, and it 
was held ſufficient to bar the contingent 
eſtates limited to J. S. and J. NM. ii. 1 
A perſon educated in a Popiſh ſeminary is, 
notwithſtanding. any incapacity incurred by 
him on that account, ſtill capable of ſufter- 
ing a common recovery. ii. 203 


Where a ſine and recovery is of ſo many acres 
in S. the party intereſteu ſhall have his 
election, where and in what parts of the 

eſtate, the fine and recovery ſhall operate. 
ul. 466 

| Where there is no ſrechold in the tenant a- 
gainſt whom a recovery is had, this reco- 
very will not bar the ſubſequent remain- 
ders. iv. 405 
"Tenant in tail with the reverſion in fee ex 
parte materna, ſuffers a common recovery z 
the old uſe is gone, and the lands deſcend 
to his right heir. iv. 486 
Where 


( 


/ 
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Where a jury find a recovery without ſeiſin, 
the verdict is imperfect, and no venire facias 
de novo ſhall be awarded. Vol. iv. page 504 
As a common recovery purſues the forms of 
a real action, it is of abſolute neceſſity that 
the vouchee, againſt whom the judgment is 
obtained, ſhould be living on the day when 
ſuch judgment is given by the Court, for 
otherwiſe the judgment is erroneous. And 
therefore, where the writ of ſummons was 
made returnable on a Sunday, and the 
vouchee died the ſame day, the judgment 
in the recovery was reverſed, vi. 132 
A. is tenant for life, with remainder to truſtees 
to preſerve, &c. remainder to his firſt and 
other ſons in tail male, remainder to his 
daughters in tail general, remainder to the 
heirs of his body, with remainders over. A. 
ſuffers a recovery with ſingle voucher, be- 
ing himſelf tenant to the writ : This reco- 
very is not good to bar the remainders 
_ expectant upon the eſtate tail of A. Nor 
is it cured by the IJriſb act of 21 Geo. II. 
c. 11. which is formed pretty much upon 
the plan of the Engliſb acts of 10 and 11 
Will. III. c. 14. and 14 Geo. II. c. 20. vi. 
| 209 
A recovery ſuffered of lands deviſed by a will 

_ previouſly made, is a revocation of ſuch 


will, as to the lands of which the recovery 
is ſuffered. vil. 179 


Rehraring. 


A decree was made ex parte againſt A. to 2 
a moiety of a ſum of money ſaid to be 
from A. and B. to C. upon a ſtated bade 
between C. and B. but to which A. was not 
privy. Some years paſſed before 4. knew of 
this decree ; but on being informed of it, he 
applied by petition to have the cauſe re- 
heard. This was refuſed, and the peti- 
tion diſmiſſed ; but on an appeal, the order 
of diſmiſſion was reverſed, and the Lord 
Chancellor was directed to rehear the cauſe. 
iv. 152 
After a decree has been ſigned and inrolled, 
it is too late to apply for a rehearing, of the 
- cauſe, i. 444 


On application to rehear a cauſe, an order 


is made that the petitioner ſhould be at 


liberty to rehear the cauſe, on payment of 
all the coſts incurred ſince the decree, with- 
in a week after ſervice of a taxed bill of 
coſts. But on an appeal from this order, 
it was declared, that there was not a ſuf- 
ficient ground for the Court's impoſing 
theſe terms on the petitioner ; but that it 
would have been ſufficient for the Court to 
| have required him to give ſecurity for, or 
ſubmit to pay the coſts, in caſe the decree 
ſhould not be materially varied upon the re- 
hearing. Val. v. page 159 


Remainder. 


An eſtate was limited (after ſeveral precedent 
eſtates for life and in tail) to A. for 99 
years, if he ſhould ſo long live, remainder 
to truſtees to preſerve, &c, remainder to the 
firſt and other ſons of A. ſucceſſively in tail 
male. The precedent eſtates being deter- 
mined, A. came into poſſeſſion, and having 
a ſon who had attained 21, they levied a 
fine and ſuffered a recovery, in which the 
ſon was vouched. The ſon died without 
iflue, and afterwards 4. died without leav- 
ing any other ſon. The next remainder- 
man made an actual entry within five years; 
and upon a queſtion, whether the recovery 
had barred his remainder, it was held that 
it had not; there being no freehold in the 
tenant againſt whom the recovery was had. 
bg. iv. 405 

A. ſettles his eſtate to himſelf for life, remain- 
der to B. his eldeſt ſon in tail male, re- 
mainder to C. his youngeſt ſon in like man- 
ner, remainder to his own right heirs. B. 
being in poſleſſion, grants leaſes with co- 
venants for a perpetual renewal, and after- 
wards dies without iſſue. C. enters and le- 
vies a fine, the uſes of which are declared 
to himſelf in fee. This fine extinguiſhes 
the eſtate tail limited to C. in remainder, but 
lets in the reverſion which he took as heir 
at law of B., and therefore binds him to 2 

' performance of B,'s covenants in the leaſes, 


iv. 594 
Rents. 


The owner of a fee farm rent iſſuing out of a 


manor, ſhall only pay taxes for the rent, 
in 


R B EN E R AL 


In proportion as the manor is taxed. Vol. 


1, page 131 
A manor belonging to a biſhop's ſee, was 


uſually leaſed out for lives, at à rent of 


40 l. 35. 4d. One of the biſhops, on re- 
.newing this leaſe, excepted the demeſnes, 
which were worth 32 J. 11s, 1 d. per ann. 
but he reſerved the full ancient rent of 49 /. 
35. 44. This biſhep however, accepted 
a rent of 16. 12.4. 3d. being the propor- 


tion after deducting for the demeſnes, in 
But this 
acceptance will not bind his ſuceeſſor, who 
is entitled to the full rent reſerved by the 
502 
Where by great length of time it is become 


full of the whole reſerved rent. 


leaſe. i. 


impoſſible to know out of what particular 
lands ancient quit rents are iſſuable, Courts 


of Equity have exerciſed a juriſdiction; and 


on proof of payment within a reaſonable 
time, have decreed a ſatisfaction for all ar- 


rears of ſuch rents, and payment of the ſame 


for the future. 5 

* 2 ket 
#& * 2 r n . 
o. 


Rebocation. i 
A. deviſes lands to his ſon B. for 99 years, | 


determinable on three lives, and charges 
them with an annuity of 40/7. to his daugh- 
ter MH. He afterwards deviſes theſe lands 
to S. for 99 years, determinable on three 
lives, reſerving a yearly rent of 50 J. Held, 
that the demiſe was a revocation of the de- 
iſe, but not of the annuity, there being 
rent enough reſerved to ſatisfy it. 1. 160 
J. H. by will deviſes the reſidue of his real 
and perſonal eſtate to J. P. and his iſſue 
male, with remainders over. He afterwards 
.conveys his real eftate to a truſtee, to the 
uſe of himſelf for life ſans waſte ; and then 
to ſuch uſes as he ſhould by deed or will ap- 
point. J. H. dies without altering his 
will, or making any appointment. Held, 


that this conveyance was a revocation of . 


the will. i. 387 
A conveyance to different uſes, is an effec- 


tual revocation of the former uſes, without | 


any recital of the power to revoke, iii. 


543 
A Papiſt having a power of revocation under 


a ſettlement made prior to the popery acts, 
Vol. VII. 


* 
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executes that power after the paſſing of 
theſe acts; held, that the revocation was 
good, Vol. vi. page 58 

Where a man after making his will, ſuffers a 
recovery of part of the lands deviſed, it 
operates as a revocation of the will, quoad 
the lands compriſed-in the recovery. vii. 
179 

Under what circumftances, a ſubſequent will 
ſhall not operate as a revocation of a for- 
mer one. Vil. 344 


Satisfaction. 


Va marriage ſettlement, 2500. was pro- 
vided for the portions of the iſſue of the 
marriage, in ſuch proportions as the fa- 
ther ſhould appoint. There was iſſue anly 
one child, for whom the father on his ſe- © 
cond marriage made proviſion, by ſettling 
a real eſtate, and he alſo gave her a legacy 
by his will; but died without making any 
appointment of the 2 500 J. Held, that this 
child was entitled to the whole 2 500 l. and 
that none of the other proviſions were to 
be deemed a ſatisfaction. i. 351 
Lands ſettled in jointure, are covenanted ts 
be of the yearly value of 10004, The huſ- 
band by will gives the wife 1000 J. and 
other legacies. The jointure lands prove 
deficient 300 JI. per ann. Held, that the 
legacies which were.admitted to be of great- 
er value than the defect of jointure, ought 
to be taken in ſatisfaction of ſuch deficien- 
cy. 1. $53 
F. S. covenants to lay out 75001. in.the pur- 
chaſe of lands, to the uſe of himſelf for life, 
with remainder to his firſt and other ſons 
in tail male. He purchaſes lands in fee of 
that value, and permits them to deſcend to 
his eldeſt ſon. Held, that the lands ſo de- 
ſcended, are a ſatisfaction of the covenant. 
A, £62 
So if a man covenants to leave his wife a cer- 
tain ſum, and dies inteſtate, and the wi- 
dow's diſtributive ſhare of the aſſets a- 
mounts to the ſum coyenanted, ſhe cannot 
have both, but the one ſhall be deemed a 
ſatisfaction of the other. v. 567 
7 E 4 
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A. previous to his marriage, covenants to | By a ſettlement made previous to the mar- 
ſecure to his wife an annuity of 10001. a riage of A. and B. certain Exchequer an- 
year, iſſuing out of lands, for her jointure, nuities Were veſted in truſtees, in truſt for 
and in bar of dower. The marriage is had, the huſbak for life, then to the wife for 
and A. by his will deviſes to his wife cer- life, and after both their deaths, for the 


tain parts of his real and perſonal eſtate, children of the marriage equally, at their 
of conſiderable value. Held, that ſhe was ages of 21, happening after the death of the 
entitled both to the eſtates deviſed, and father and mother. There was iſſue only 
to her annuity, and that the one was not one ſon, who attained 21, and ſurvived his 
intended as a ſatisfaction _> the other. father, but died in the lifetime of his mo- 
Vol. vii. page 12 | ther. Upon a queſtion between her and 
To make a deviſe or bequeſt a catisfa&tion for the ſon's executor, who was entitled to 
a collateral d mand, or performance of a | theſe exchequer annuities, it was held, that 
prior com, muſt be ejuſdem generis, they became veſted in the ſon on his at- 
and not land fo money, or money for land; taining 21, and were deviſeable by him, 
or muſt at leaſt be af ſuch certain and known | notwithſtanding he died in his mother's 
value and eſtimation, and ſo far of the ſame lifetime. 2 Vol. vi. page 260 
nature of the thing to be ſatisfied there- A ſettled eſtate is ſold, but no part of the 
with, as to appear indiſputably to be equi- money is laid out in the purchaſe of other 
valent, or ſuperior, not only in groſs value, 4 lands; yet the Court will, under certain 
but in annual income, to the debt or de- circumſtances, preſume an agreement be- 
mand, or the thing to be performed. Vii. tween the parties intereſted, that it ſhould 
| . 9 0 be ſo laid out, and upon ſuch preſumption 
f e 0 I will decree the money to that perſon who 
Dettlements. would have been entitled to the land, if 


A. on his marriage ſettled lands to the uſe of any purchaſe kad been mae. 3 
himſelf for life, remainder to his wife for | | 
her jointure, remainder to the firſt and other Statut2s. 
ſons of the marriage in tail male; reſerv- | 
ing to himſelf a power of charging the | By a ſtatute made in Ireland, 21ſt September 
eſtate with 3000/7. for younger children, 1703, the heir of a Papiſt muſt file the bi- 


or the payment of debts; and covenanted ſhop's certificate of his conformity, within 
to lay out 6000 J. part of the wife's por- a year after his age of 21, yet he may con- 
tion, in the purchaſe of lands, to be ſettled form and file the certificate before his age of 
to the ſame uſes. The 6000/7. was not 21. The act being meant only as an en- 
laid out. After the eldeſt ſon of A. came | couragement for perſons to renounce Po- 
of age, it was agreed, in conſideration of pery. 34 
his advancing 3000 /. for the purchaſe of a | The ſtatute 33 Hen. VIII. c. 39. bs that 
commiſſion in the army for the ſon, to make all obligations or ſpecialties made to the 
a new ſettlement more beneficial for the King or his heirs, ſhall be made payable 1 in 
younger children. Accordingly, a ſettle- theſe words, ſolvend. eidem domino Regi hard. 
ment was made, whereby the lands were vel executoribus ſuis. But a bond” taken to 
limited to the former uſes, but A. was im- the King, his heirs and ſucceſſors, was held 
powered to charge 3000 J. for each of his to be good; theſe words in the ſtatute be- 
younger children; and his covenant to lay | ing only director. li. 375 
out the 6000/1. was releaſed. On a bill | A ſtatute made to prevent fraud, ſhall never 
being filed to ſet aſide this ſubſequent ſet- be uſed as a means to cover it. ii. 425 
e and to have the 60007. laid out | Every act of Parliament, in which no parti- 
purſuant to the covenant, the Court diſ- cular time is ſpecified for its commence- 
miſled the bill, but without coſts. v. 58 | ment, is held to operate and take effect from 


the 
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che firſt day of that ſeſſion in which it is 
made. Hel. vi. page 553 


Stute of Limitations. 


J. S. being indebted by ſimple contract, which 


was barred by length of time, made his 


will, and thereby deviſed lands in truſt for 


the payment of his debts. This doviſe does 
not revive the debt; and to a bill filed by 
tthe creditor to have the benefit of this truſt, 
a plea of the ſtatute was allowed. ii. 305 
In what caſe a Court of Equity will reſtrain 


a. man from pleading the ſtatute to an ac- 
tion at law. iv. 328 


Under what circumſtances a right of entry is 


barred by the ſtatute of limitations ; and in 
what caſe a defendant in ejectment may 
have the benefit of that ſtatute, without 
ſpecially pleading it. _ 


Taxes. | 
HE owner of a fee-farm rent iſſuing out 
of a manor, ſhall only pay taxes for 
the rent, in proportion as the manor is 
taxed. 1. 131 
Priſage is an ancient duty in ſpecie, on goods 
imported, and may be granted away by the 


Crown; but goods chargeable with this 


duty, are not thereby exempted from the 
payment of other duties, 1. 319 


Tendcr. 
In an action upon a contract for the ſale of 


ſtock, it is neceſſary for the plaintiff to ſhew 


that he made a legal tender of the ſtock, 
before he can claim the money; for his 
attending at the office on the day, and be- 
ing ready to transfer, is not ſufficient. He 
ought alfo to ſet out in his declaration, the 
manner of transferring ſtock, and the time 


and place when and where it is uſually | 


transferred ; theſe being matters which the 
Court canng take notice of judicially. iii. 


91 
Tithes. | 
In a ſuit for tithe of hay, the defendants, by 


their anſwer only, ſet up ſeveral moduſes, 
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| under the name of ftr ew-tithes ; in this caſe 


an 4ſſue is proper to try the validity of theſe 

moduſes. . * Pal. i. page 140 

Tithe of corn, ground in a horſe malt mill, is 

a perſonal tithe, and not payable by the tenth 

© toll-diſh of the corn ground, but by a'tenth 

part of the clear profits, over and above all 
incident charges. 1 157 

A modus of 124. an acre for low meadows, 

and 8 d. an acre for high meadows, in lieu 

of tithe hay, are good moduſes. i. 214 

A large common extends itſelf into ſeveral 

pariſhes, and by cuſtom, the owners of cattle 

fed upon this common, pay tithes of ſuch 

. feeding to the parſon of the. pariſh where 
they reſpectively live, and not to the par- 

ſon of that pariſh in which the cattle occa- 

| ; feed. This is a good cuſtom. i. 

278 

The-tithes of a 3 which belonged to a 

diſſolved abbey, are granted by the Crown 

to A, The parſon brings his bill againſt 

the occupiers for an account of tithes, and 

they ſet up modules paid to the grantee of 

the Crown. Bill diſmiſſed, * 

Tithes of beans and peas ſet and planted in 

rows, in a garden- like manner, are ſmall 

tithes; and the uſe of a plough inſtead of 

a fpade makes no difference, ll. 31 

On a bill brought for tithes of houſes in Lon- 

don, after the rate of 25. 9d. per pound of 

the yearly rent, according to the ſtatute 

37 Hen. VIII. the Court directed an iſſue, 

to try whether leſs than that ſum had been 

paid, though there was no proof of any re- 

gular modus. 11. 437 

| By the ſeveral ſtatutes of diſſolution, tithes 

in the hands of laymen, are declared to be 

temporal inheritances, and lay fees. They 

have alſo the like remedy for recovery of 

them in the temporal Courts, and may ſuc 

for them in like manner as for lands, Ec. 

and tithes have at this day all other inci- 
dents, OY to temporal inheritances. 

11. $17 

| Tithes of fiſh are payable only by cuſtom, 

| and cannot be claimed as a mere perſonal. 

tithe, deductis expenſis; for where tithes in 

kind are due only by cuſtom, it OY im 
practicable to deduct the expences. . iii 


«( 
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Lands 
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Lands exempted from tithes, as being part of 
the demeſnes of an ancient monaſtery, are 
incloſed by act of Parliament, but ſhall not 


be made liable to tithes by any general words 


in the act. Vol. iii. page 521 
In a ſuit for tithe of lambs, the defendant ſets 
up a modus of 3d. for every lamb, payable 
on St. Mart's day, or ſo ſoon after as de- 
manded. This modus is not void in law, 
but the validity of it ſhall be determined by 

a jury. iv. 212 
Where a plaintiff claims tithes in kind, and 
the defendant ſets up a modus, if the plain- 
tiff declines trying the modus at law, it 
ſhall be. taken againſt him pro confeſſö. 

112 57 ibid. 
In a ſuit by a vicar for tithes, the occupiers 
inſiſt on certain exemptions, but the im- 
propriator by his anſwer, admits the vicar 
to be entitled to all tithes, except corn and 
grain. On this admiſſion, the Court de- 
creed for the vicar, without hearing the 
evidence touching the exemptions. But 
this decree was reverſed on an appeal, 
and the Court was ordered to rehear the 
cauſe, upon the pleadings and proofs. iv. 

| 216 

An old decree for the payment of tithes, is 
evidence of the vicar's right, though no 
endowment can be ſhewn, nor any proof 
made of payment in purſuance of that de- 

_ cree, "IV. 216, 235 
A parſon may ſue in a Court of Equity for 
his tithes, be the amount of the demand 
ever ſo ſmall, | iv. 314 
Hops are not titheable, before they are picked 
and gathered from the bind or ſtem, . v. 
In what caſe, and under what circumſtances, 
a a perſon claiming title to tithes, muſt 
have his right eſtabliſhed at law, before 
he can come into a Court of Equity, for 
an account and ſatisfaction. Ve 513 
Tithes are by law denominated and adjudged 
to be great or ſmall, according to the 
nature of the thing, and not from the 
mode of cultivation, or the uſe to which 
it is applied. v. 586 
An agreement js made between the rector and 
inhabitants of a pariſh, for a pecuniary 


| 


| 
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compoſition in lieu of tithes in kind; which 
is afterwards confirmed by a decree of the 
Court of Chancery, and is conſtantly ac. 
quieſced under for upwards of fourſcore 
years. But the patron and ordinary not 
being parties to this agreement, it is not 
binding. Viol. vi. page 332 
How far a vicar may avail himſelf of his ge- 
neral title to tithes, in oppoſition to a pecu- 
niary compoſition eſtabliſhed by deed exe- 
ed by parſon, patron and ordinary, vii. 


493 


Trial. 


Upon the trial of an ejectment in Ireland, on 
the demiſe of a peer, the defendant chal- 
lenged the array of the panel, becauſe the 
ſheriff had not returned a Knight. But 
the challenge was over-ruled, and the array 
affirmed, becauſe the ſheriff could not 
know by the venire, which was his au- 
thority for impannelling the jury, that 2 
peer was the leſſor of the plaintiff, or any 
way concerned in intereſt. il. 114 


The reaſon why in ejectments one trial does 


not bind the inheritance, is not from any 
rule or maxim of law, that one trial can- 
not conclude .the right, for in proper ac- 
tions that may be done; but from the 
peculiar nature of an geftione firme, in 
which no judgment as to the inheritance 
can be given. ii. 258 
Where a decree directs a trial at law upon the 
title, and at the ſame time awards an in- 
junction to put the plaintiff into poſſeſſion 
of the premiſes in queſtion, it muſt be re- 
verſed for repugnancy. ii, 267 


New Trial. 


On a motion for a new trial of an iſſue di- 
rected by the Court of Chancery, ſeveral 
affidavits were offered ta be read, in addi- 
tion to the evidence given on the trial ; but 
the Court would not permit theſe affidavits 
to be read, and the Judge having certi- 
fed his ſatisfaction with the verdict, the 
motion was refuſed. On an appeal, the 
Houſe of Lords, after debate, ſuffered the 
affidavits ' to be read; but diſmiſſed the 
——— 
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appeal, and affirmed the order. Vol. iii. 
Page 214 
A new trial was granted on reading ſome 
letters of the defendant's, wherein he had 
,put a greater value upon :the premiſes in 
queſtion, than what the jury had found by 
their verdict ; although theſe letters were 
in the plaintiff's power, and might have 
been produced on the former trial, if he 
had thought fit. ili, 218 


In what caſe the former verdict may be given 
in evidence, upon a new trial. iii. 222 
Under what circumſtances a new trial may 
be granted, after a trial at bar. v. 180 
The miſtake of a jurors name in the panel, 
or the diſcovery of new witneſſes to im- 


peach the teſtimony of a witneſs examined 
.on the former trial, are.not circumſtances 


ſufficient to induce the Court to grant a 


vi. 


new trial. 538 
Courts of Equity often direct new trials in 


ſuſpicious caſes, and eſpecially where fraud 


tor forgery is imputed to .a will; and a 
further diſcuſſion has frequently contri- 
buted to the ſuppreſſion ef fraud, and the 
furtherance of juſtice. vii. 1 


But though there were two trials upon this 


will, and the verdicts oppoſite, the one be- 


ing for the will, the other againſt it; yet 


an order for a trial at bar was reverſed. 
vii. 208 


Where the Judge expreſſes himſelf diſſatisfied 
with the verdict, it is a good ground for 
265 


directing a new trial. vii. 


Truſt and Truſteec. | 


A public company being truſtees of a cha- 


rity, miſmanage:the fund, and neglect the 
objects of it. Held, that they ſhall make 
good the deficiency out of their own 
eſtate, and pay the.coſts of;the ſuit. i. 9 
'Executors being in .the nature of truſtees, 
ſhall be liable to coſts, where they miſ- 
behave in the execution of their truſt. 


© 3g | 


A. as the guardian of an infant, made a claim 
to certain lands before the truſtees of the 
Jriſb forteitures ; which being allowed, he 

Vol. VII. 


| 
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entered on the lands. Part of theſe lands 
being out upon leaſe, A. procured a de- 
rivative leaſe thereof to himſelf; but this 
leaſe was held to be a truſt for the infant. 
Vol. i. page 171 

The determination of the truſtees of the 
Iriſp forfeitures, is binding and concluſive 
to all parties. and no appeal lies from it. 
6-3 78. V. 478 

The equity of redemption of a mortgaged 
eſtate is conveyed to A. in truſt for the 
payment of debts, and the ſurplus to B. 
A. agrees with the mortgagee to turn an 
arrear of intereſt into principal. B. is 
bound by this agreement, though not a 
party to it. 1. 309 
Truſtees in a will to ſupport contingent re- 
mainders join with the tenant for life in a 
conveyance, whereby the contingent re- 
mainders are deftroyed before they come 
ineſſe. This is a plain breach of truſt, and 
whoever claims under ſuch conveyance, 


having notice of the truſt, ſhall be liable 
to make good the eftates. i. 359 


A. deviſed to his wife a rent charge of 200/. 
for thirteen years, in truſt for the payment 
of his debts and legacies. He alſo deviſed to ' 
her certain lands in augmentation of her 

jointure. The ſurplus of this rent charge, 
after debts and legacies paid, is not a be- 
neficial truſt for the wife, but a : reſulting 
truſt for the heir, i. 372 

A corporation are truſtees of a charity, and 
in poſſeſſion of the charity eſtate, but ſup- 
preſs or conceal ſome part of the evi” 
dence relating to the charity ; for this 
hey ſhall pay the coſts of the ſuit. i. 

| 399 

Deviſe of perſonal eſtate for the payment of 
debts and legacies, and the overplus to be 
diſpoſed of as the teſtator ſhould by codicil 
direct. Part of the real eſtate is alſo de- 
viſed for the payment of particular debts; 
and the reſidue to go as he ſhould by co- 
dicil direct. The teſtator by a codicil di- 

rects, that the overplus of fucti real eftate 
ſhall go to his executors, for performance 
of his will; and then adds, «I hope I 
have made a ſufficiency for performance 
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* of my will, and if there be any overplus of | 


« my perſonal eſtate, after full performance, 
«] give it to J. S.“ Held, that F. S. 
was entitled to the reſidue of the real eſtate, 
and that there was no reſulting truſt for 
the benefit of the heir. Vol. i. page 478 


A. agrees for a leaſe of 41 years. B. ad- 


vances the money to pay the fine, &c. and 
the leaſe is taken in his name, without any 
declaration of truſt. Held, that B. was a 
truſtee for A. and upon being paid the 
money he advanced, with intereſt, he 
ſhould aſſign the leaſe to A. account with 
him for the profits, and pay him his 
coſts. Held alſo, that the truſt being 
proved by letters of the defendant's hand- 
writing, this caſe was not within the 
ſtatute of frauds and perjuries. ii. 39 
Groſs miſbehaviour. of a corporation in the 
management of a charity,, is a ſufficient 


ground for a Court of Equity to direct 


the truſt eftate to be conveyed to perſons 
more able and willing to execute the truſt * 

| n for the benefit of the poor. ii. 

236 | 

A. by marriage articles covenanted, that all 

the lands' which he ſhould afterwards pur- 

- chaſe in the pariſh of K. hould be to the 

uſes of thearticles. He purchaſed lands in 


K. and took a conveyance thereof in fee, 


in the name of his youngeſt ſon ; but there 
-was no declaration of truſt. Heid, that 


the fon was a truſtee for his eldeſt brother, 


who was entitled to theſe lands by virtue 
of the covenant. | il, 350 


| N what caſe the aſſignment of a right to no- 


minate a preacher, will amount to a breach 
of truſt. - ti. 368 


Truſtees may lend truſt money upon a goad 
1 4 FS ano ſecurity, till a proper purchaſe of 


lands can be had; but are not juſtified in 
1 it in any fluctuating, ar precariaus 
public fund. 41. 877 
On a reference to a Maſter to take an ac- 
count of money advanced by a truſtee for 
the fine, Se. of a leaſe, three ſeveral com- 
miſſions iſſue for examining, witneſles, to 
prove the articles of the charge. Two of 
#he commiſſions are returned, but befare 
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the return of the third, the Maſter makes 
his report ex parte. This is irregular, the 
Maſter muſt review his report, and all 
the orders and proceedings grounded up- 
on it, muſt be ſet aſide. Vol. iii. page 82 
A. is a truſtee for B. as to an eſtate, and 
lays out money in relation to it. B. 
aſſigns the truſt to C. who brings a bill 
againſt A. for a conveyance. Held, that 
C. ſhould have no conveyance, until 4 
was repaid all the money expended by hin 
about the premiſes. But this decree was 
reverſed; there being no contract between 
A. and C. relative to the money ſo ex- 
pended. ii. 449 
Lands are deviſed to truſtees and their heirs, 
in truſt to pay ſeyeral legacies and annuities, 
and then to pay the ſurplus rents and pro- 
fits to A. for life, for her ſeparate uſe ; and 
after her death, the truſtees to ſtand ſciſed to 
the uſe of the heirs of her body, with re- 
mainders over. This is a uſe executed in 
the truſtees during the life of A. and ſhe 
has only a truſt in the ſurplus rents and 
profits, for her life. iii. 458 
C. lends money upon the mortgage of a copy- 
hold eſtate, and takes the furrender in the 
name of D. who executes a declaration of 
truſt. C. afterwards purchaſes the equity 
of redemption, and in like manner takes 
the ſurrender in the name of D. but no de- 
_ Claration of truſt is executed as to this 
ſecand ſurrender. Held, that the heir of 
D. is a truſtee of the eſtate for the heir 
af C. and that D. having expreſsly declared 
the truſt of the firſt ſurrender, there was 
no neceſſity for a new declaration of truſt as 
to the equity of redemption, iv. 67 
A. purchaſes an eſtate in the name of B. and 
ſuffers him for many years to act as the 
owner of it, by receiving the rents, &c. but 
B. never executed any declaration of truſt, 
After both their deaths, the heir of A. in- 
ſiſts, that B. was only a truſtee for A. as to 
this eſtate, and brings his bill againſt the 
heir of B. for a conveyance, and an account 
of rents and profits. Bill diſmiſſed with 
coſts. iv. 258. Sed vide 337. | 
| Where property is depoſited i in the hands of 


| three perſons, and two of them go abroad 
| aut 
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out of the kingdom, the one remaining ſhall |. 


be anſwerable for the whole value. Vol. iv. 


: page 328 
In what caſe a truſtee ſhall.not avail himſelf 
of the ſtatute of limitations. ibad. 


Where .the lard of a manor by feoffment, 
grants certain parcels.of. common, or waſte 
land to truſtees, for the benefit of themſelves 

-and: the reſt of the tenants-of the manor ; 


the whole of the lord's intereſt paſles, and | 


there is no reſulting-truſt for him as to the 
ownerſhip of the ſoil. | v. 326 
It is a univerſal propoſition, and of great mo- 
ment to the ſafety and property of man- 

kind, that a/ truſtee ought ſtrictly to purſue 
the tenor of his truſt, without perverting it 
directly or indirectly, to his on perſonal 
advantage. And cherefore, where an exe- 
cutor, intruſted with the diſpoſition of ſome 
church preferments, made a preſentation to 

A. under a ſecret condition for his on be- 
-nefit, the preſentation was fet aſide, and he 
vas decreed to preſent a more proper per- 
ſon. g V. 400 
Wherever a truſtee becomes incapable of per- 
forming his duty, it is the office of a Court 
of Equity to interpoſe and guide him; 
whether his incapacity proceeds from weak- 
neſs or corruption: And there is no in- 
ſtance, where the Court is bound in con- 
ſcience to ſet aſide the act of a truſtee, in 
which it has not at the ſame time decreed 
the proper act to be done; not by refar- 
ring the matter to his diſcretion, which is 
forfeited, but by directing him, as a mere 
inſtrument, to perform the thing decreed. 
| * 411 
"Conſtructive truſts, or truſts reſulting by im- 
plication, are not within the ſtatute of 
frauds and , pefjuries, but ariſe from the ap- 
Parent, nature of the. tranſaction. vi. .12 

Parol evidence of a truſt is not admiſſible. 

ibid. 
Under hat circumſtances, a truſtee or execu- 
tor ſhall be chargeable with intereſt for 
money in his hands. vi. 319 
In all queſtions of reſulting. truſts, the rule of 
judgment muſt be the nature and circum- 

+ ſtances of the caſe, and not any general 
rule; for none ſuch there is, or can be. 


vi. 480 


Nothing is better eſtabliſhed as a general pro- 
poſition, than that where a truſtee for an 


infant renews a leaſe in his own name, the 
renewed leaſe {hall enure for the infant's 
benefit. This is a do@rine founded on 
general policy, to prevent frauds; and has 
leng been an -eftabliſhed rule in Courts of 
Equity. * Hol. vii. page 128 


A truſtee is only anſwerable for fraud, or a 


groſs neglect, which is .cqual to fraud; and 


thereſore where truſt money is ſuffered by a 


truſtee to remain in the hands of A. with 


the privity and approbation of the parties 


beneficially intereſted, inſtead of laying it 


.ont in a purchaſe, purſuant 'to marriage 
articles, and A. becomes inſolvent ; the 


truſtee is not in this caſe anſwerable. vii. 293 


F 8. grants a leaſe to A. which is intended 
to be in truſt for the leſſor, and A. declares 


the truſt in writing .accordingly. This 


leaſe is afterwards ſurrendered, and F. F. 
grants a.newleaſe to B. without any truſt be- 


ing declared. Held, that B. was entitled to 


the whole benefit of the new leaſe, and that 
there was no reſulting truſt for the repre- 


ſentative of J. S. vii. 526 


All truſts by operation of law, are to be creat- 


ed by rules eſtabliſhed in Courts having the 


juriſdiction of truſts. Theſe rules have gone 


no farther, than to cafes of purchaſes made 
by one man in.the name of another ; where, 


if the nominee is a ſtranger to the pur- 


chaſor, the implication of a truſt is neceſ- 
ſary. But no caſe has extended an implied 
truſt, as between a leſſor and leſſee; nor is, 
it poſſible that any implied truſt can ſubſiſt 
between parties in that relation ; becauſe 
every leſſee is a purchaſor by his contract 
and his covenants, which excludes all poſ- 
ſibility of implying a truſt for the leſſor; 
and therefore, if in that caſe there be any 
truſt at all, it muſt be declared in writing. 

i. £ 32 

_ Uzd:h. 


ou trial of an iſſue joined upon 2 manda- 


mus, the jury find a ſpecial verdict as to the 
facts, but omit to find damages or coſts. 


This verdict is imperfect, and therefore no 
judgment ought to be given upon it, but a 


venire facias de now? ſhould be awarded. 
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to his ſatisfaction, is never ſuffered to be 
impeached by affidavits, as being contrary to 
evidence; and though the jury ſtate the 
particular evidence on which they find the 
fact, yet this is only ſurpluſage, and will 
not vitiate the; verdict. Vel. iv. page 611 
After a verdict, a writ of error will not lie 


for a misfinding of the jury, but the proper 
remedy in that caſe, is by application for a 
new trial. vii. 48 


Uoluntary Con vepances. 


A. made a voluntary ſettlement of lands, ſub- 
je& to an annuity of 100 l. to his youngeſt 
ſon, in truſt for his eldeſt ſon and his heirs. 


The eldeſt ſon being dead, the father made 


another voluntary ſettlement of the fame 


lands, to the uſe of himſelf for life, remain- 


der to his youngeſt ſon for life, remainder to 


truſtees topreſerve,&c. remainder to the firſt | 


and other ſons of his youngeſt ſon in tail. 


Both theſe deeds being found after the fa- 


ther's death, a bill was brought by the young - 
eſt ſon againſt the ſon and heir of his elder 


brother, to ſet aſide the firſt ſettlement, and | 


eſtabliſh the ſecond. But as to any relief 


againſt the firſt deed, the bill was diſmiſſed ; - 


and the plaintiff was decreed the arrear 


and growing payments of his -annuity un- 


der that deed. $6" I 


C having two ſons by her firſt huſband, made | 


a voluntary ſettlement in their favour, pre- 
wious to her ſecond marriage; but without 
the intended huſband's privity. This ſhall 
ind the ſecond buſband, and all claiming 
under him. 2 — i. 181 
A father's voluntary ſettlement upon his 


children, otherwiſe unprovided for by him, 


may, when neither creditor, purchaſor, or 
any other having claim upon the father's 
eſtate is concerned, be carried into execu- 
tion by a Court of Equity, as anſwering the 
father's natural obligation to provide far his 
children. But this obligation extends not 
even to. the neareſt collaterals ; conſequent- 
ly, no ſuch ſettlement by one brother upon 
another, can be entitled to the aid of a 
Court of Equity. vii. 276 
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A verdict certified by the judge to be entirely 


ting lands, the validity 
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Waſte. 


LOUGHING, burning, breaking, or 

ſowing of down-land is waſte; and the 
Court will award a perpetual injunction to 
reſtrain it. Vol. i. page 357 


Wills. 


The witneſles to a will ſubſcribe thele names 
at a window in a paſſage, where they could 
ſee but a part of the bed on which the teſta- 
tor lay, and he could not, as he lay there, 
ſee them atteſt his will. This will was ſet 
aſide, as not being duly executed. i. 137 

A ſubſequent conveyance of a deviſed eſtate, 
operates as a revocatien of the will, pro 
tanto. 1. 387 

A will ſhall have relation only to the time of 
the teſtator's death, and not to the time of 
its being made, for till his death, he is ma{# 
ter of his own will. li. 34 


It belongs to the Spiritual Court only, to de- 


termine upon the validity of a will of per- 
ſonal eſtate, and the ſanity or inſanity of the 
teſtator. ii. 476. iv. 358. vi. 319 
A codicil atteſted by three witneſſes, and ra- 
tifying a will, amounts to a republication of 
that will, and both ought to be taken toge- 
ther as one will. | iii. 107 
Where there is any doubt upon a will reſpec- 
of it muſt be tried at 
law; and the Court of Chancery ought 
not to make any final determination upen 
the will, before ſuch trial is had. iii. 358 


| Where a man makes two wills, one dated the 


14th of May, and the other the gth of De- 
cember following, and ſeveral codicils to 
each; if the will of the 14th of May is 
proved to be confirmed after the will of the 

| gth of December, without any other circum- 
ſtance ; or if the will of the gth of Decem- 
ber 1s proved to be confirmed after the 
will of the 14th of May, without any other 
circumſtance ; the whole eſtate compriſed 
in the will fo laſt confirmed, will go ac- 
cording to the limitations in that will. v. 
45 

Two inconſiſtent wills of the ſame date, 
neither of which can be proved to be laſt 
executed, 'are by the common law of 
England, void for uncertainty, ſo far as they 
are 
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are inconſiſtent, and will let in the heir ; if 
no act of the teſtator, ſubſequent to the 


wills, has explained them, fo as to reconcile 


what otherwiſe would appear to be incon- 
ſiſtent. Vol. v. page 57 

Where a father, diſpoſing of his eſtate by 
will, happens to give a younger ſon what 
was ſettled upon the elder, and at the ſame 
time gives the elder ſome other proviſion, 
it the elder will defeat the will in any part, 
he ſhall not take any benefit under it. v. 
180. note. 


Words of deſire, advice, and recommendation 


to an executor, are always de emed legatary, 
eſpecially when accompanied by a deviſe 
expreſsly in truſt ; and convey a right or in- 
tereſt, which may be maintained in a Court 
of Equity, even though the teſtator himfelf 
ſhould forbid any ſuit oraction to be brought 
for the performance of his will in that re- 
ſpect. V. 410 


Where a teſtator uſes terms expreſſive of his 


deſire, hope, requeſt, &c. or words of com- 
mand, direction, &c. it is the ſame thing ; 


— 


for in either caſe he intimates or expreſſes 


What his will is, and that ought to be ob- 


ſerved, and to prevail. . $45 
Where the validity of a will is impeached by 


a ſuit in the Eccleſiaſtical Court, as to the 


perſonal eſtate, and another in the Court of 
Chancery, as to the real eſtate, and the 


will is eſtabliſhed by a ſentence of the Ec- 


cleſiaſtical Court, the bill in Chancery ought 
to be diſmiſſed. vil. 319 
Where the degree of capacity which is com- 


petent to make diſpoſitions of property va- 


Vor. VII. 


gaim_ 


lid in law, is once aſcertained to belong to 


the party diſpoling, all beyond is reſolved 
into a diſpute about the ſeveral degrees of 
light and ſhade which brighten or obſcure 
the underſtanding ; theſe are very difficult 
to be diſtinguiſhed, and cannot be preciſely 
marked out; and therefore the ſtrength or 
weakneſs of underſtanding, above the de- 
gree of competency, ſerves only as a circum- 
ſtance of evidence, where the queſtion is a 
queſtion of fraud; for to give it any other 
eitect, would be of the moſt dangerous con- 
ſequence in the tranſactions of mankind. 
| Vol. vii. page 341 

A man makes a will in 1748, and another in 
1756. The firſt will is produced, but 
the other cannot be found, and yet upon an 
iſſue, the jury find that the latter will was 
different from the former, but in what par- 
ticulars was unknown to them. Held, that 
under theſe circumſtances, the latter will 
was not a revocation of the former, vii. 344 
A ſubſequent, ſubſtantive, independent will of 
lands, is not, in its own nature, a revoca- 
tion of a former will, nor will operate as 
ſuch, unleſs it contains words expreſsly re- 
voking the former, or makes a different and 

int ompatible diſpoſition of the ſame lands. 
| | vii. 349 
Where a will recites and refers to a volun- 
luntary deed, which cannot, after the teſta- 
tor's death, be found, this reference and re- 


cital will eſtabliſh the deed, and it will be 
conſidered as incorporated with, and conſti- 


tuting part of the will. vii. 500 
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